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CUCTEMA AOroBIPHUX BIAHOCUH Y COEPI CTBOPEHHA

TA BUKOPUCTAHHA ®OHOINPAM*

leBina 0.B. - 3p06yBau kadeapy UMBIALHOTO NpaBa 0AeCbKOI HAaLiOHAABHOI FOPUAUYHOI aKaaeMii?

puinHATa 28 uepBHA 1996 p. KoHCTUTyLiNA

YKpaiHn Ha camMOMy BMCOKOMY 3aKOHOAAB-
YOMY PIiBHI 3aKpinuMAa NpaBO KOXHOrO BOAOAITU, KO-
pUCTyBatTUCH | PO3MOPSAAXKATUCH CBOEKD BAACHICTHO,
pe3yAbTaTaMKn CBOEI IHTEAEKTYaAbHOI, TBOPYOI AifiAb-
HocTi [1]. MpoTe, AKWo y cdepi aBTOPCbKOro npasa
BXe 6yB HanpalbOBaHWI NEBHUI AOCBIA, XOUa i 3Ha-
YHO 0OMEXEHUI Yepe3 PaASHCbKY NPaBOBY CUCTEMY,
CaMo MOHSATTA CYMiXHMX NpaB, 30KpemMa, npas BUPOO-
HUKIB GOHOrpam, 3'ABUAOCS Y HaLLiOHAaAbHOMY 3aKOHO-
AABCTBI TiAbKK y 1993 p., KoAK BYB NPURHATUI 3aKoH
Ykpainu «[1po aBTOPCbKE NpaBo i CymMiXHi npasa» [2].
TakMmMm UYMHOM, NUTaHHS AOrOBIPHUX BIAHOCWH, LWO
BUHWKaIOTb Y NpoLeci CTBOPeHHsS GoHOorpam Ta ix no-
AAAbLLIOITO BUKOPUCTAHHSA, Ha BIAMIHY BiA aBTOPCbKUX
AOTOBOPIB, LLO LUMPOKO NPEACTaBAEHI y Npausx sk Bi-
TUMBHAHMX, TaK i 3apybiKHUX HAYKOBLIB, MPaKTUUYHO
He 3HaWLWAM BipAOOPaXEHHA Yy CydyacHin HOPUAMUHIN
AiTepatypi. Y cTaTrsix 3 nUTaHb 3aXMCTy NpaB BUPOOHU-
KiB GOHOrpamM OCHOBHa yBara npuAIAIeETbCA 60pPoTLOI
3 ayAionipaTCTBOM, 30KpeMa — aHaAidy 3akoHiB «[1po
PO3MOBCIOAXEHHA NMPUMIPHUKIB ayAioBi3yaAbHUX TBO-
piB Ta ¢oHorpam» Ta «[1po 0COOBAMBOCTI AEPXXABHOIO
PEryAOBaHHSA AISIAbHOCTI Cyb'eKTiB rocnopaptoBaHHs,
NMoB'A3aHOI 3 BUPOOHMLITBOM, €KCMOPTOM, iMMOPTOM
AUCKIB AAA A@3EPHMX CUCTEM 3UMTYBAHHSA» Ta HU3KM
MiA 3aKOH HUX aKTiB, MPUMHATUX HAa BUKOHAHHS 3a3Ha-
UeHux 3aKkoHiB [3; 4; 5]. Are Bce Lie — aAMIHICTPaTUBHI
3aX0AM, IO € AOMOMIXHIM, @ HE OCHOBHMUM 3acobom
peryAroBaHHA NMpPaBOBIAHOCWMH y cbepi aBTOPCHKOro
npaBa i CyMiKHMX npaB. BoapHouac MOCTIMHO Haro-
AOLLYETbCS, LLO OCTATOYHOIO METOH € cCaMe CTBOPEH-
HS1 UMBIAI30BAHOIrO PUHKY iHTEAEKTYaAbHOI BAQCHOCTI.
A pUHOK - Ue, NepLl 3a BCe UMBIAbHO-NPaBOBI, AOTO-
BipHi BiaAHOCHMHMW. OTXe y pamMmKax Ui€i cTaTTi pobutbea
cnpoba nokasatn CUCTEMY UMBIAbHO-MPABOBUX AO-
roBOpiB, LLO YKAGAQHKOTLCA B MPOLIECI CTBOPEHHS Ta
BUKOPUCTaHHA GOHOrpamMu.

AAA BiAbLL MOBHOMO PO3YMiHHSI MUTAHHA PO3-
NOPSIAKEHHA MaWHOBMMMK MNpaBaMW IHTEAEKTYaAb-
HOI BAAQCHOCTI, HEOBXIAHO 3YMUHWUTUCS Ha AEKIAbKOX
MOMEHTax.

Mepw 3a Bce - LUe MOHATTA PO3MOPSAKEH-
HA MaWHOBMM MNPaBOM iHTEAEKTyaAbHOI BAACHOCTI.
MaiHoBe MpaBO iHTEAEKTyaAbHOI BAQCHOCTI, MOpPSsA
3 OKpeMUMM pedammn abo CyKynHICTIO peyen, € Mai-
HoM ocobu [6]. MNpoTe npaBo 0cobu Ha MalHO, AKe
BOHa 3AIMCHIOE BIAMOBIAHO AO 3aKOHY 3a CBOEN BO-
A€0, € MPaBOM BAACHOCTI. [paBO PO3MNOPSAAKEHHA €
CKAGAOBOIO 3MICTy NpaBa BAACHOCTI, OAHWUM 3 MpaBo-
MOYHOCTEN BAACHMKa, NOPSIA 3 MPaBOM KOPUCTyBaH-
HSl Ta BOAOAIHHS. 3BMYaMHO NPaBO PO3MNOPAAXKEHHS
PO3YMIitOTb SIK MPaBO BAACHWKA BU3HAYATU FOPUANYHY
abo daKTUUHY AOAIO peudi. BBaxaemo 3a MOXAMBE Mo-
LWMPUTU Le BU3HAYEHHS i Ha MalHOBI npaBa, T06TO
PO3MOPSIAKEHHA - LEe NpaBO BAACHMKa BM3HavaTtH
tOPUAMYHY abo daKTUUHY AOAID MaiHa. CAia BIAMITU-
TH, WO Y CyYacHin NpaBoBIi AiTepaTypi iCHYOTb Pi3Hi
NO3KLii CTOCOBHO MOXAMBOCTI BKAFOUEHHSA MaWHOBMWX
npaB iHTEAEKTyaAbHOI BAACHOCTI A0 06'ekTiB MpaBa
BAacHoOCTI. [1poTe, Ha Hally AYMKY, CAiA MOTOAUTUCA 3
0.M.MenbHWK, LLonoAibHa AMCKYCisiAMLLE «BiAOBpaxaEe
Pi3Hi NiAXOAM CBITOBOI MPaKTUKK AO LLiEi npobaeMu» [7].

BianoBiaHo po LIK YkpaiHn ocoba moxe BiaMO-
BUTMUCA BiA CBOr0O MaWHOBOro npaBa, MOXe 3a Bia-
nAaTHMM abo 6e3BiANAaTHMM AOFOBOPOM (AapyBaHHS,
6e3MAaTHOr0 KOPUCTYBaHHSA) NepeaAaT CBOE ManHO-
Be npaBo iHWiN ocobi [8]. MaiHoBI NpaBa € npea-
METOM MaWXe BCiX LMBIAbHO-NPABOBUX AOrOBOPIB,
BKAKOUAOUYM AOTOBIp 3aCTaBu Ta iHLIi 3060B'A3aHHS,
MOXYTb OYTM BKAGAOM AO CTaTyTHOrO KamnitaAy topu-
AMYHOI 0COBU, @ TaKOX BMKOPUCTOBYBATUCh B iHLLMX
UMBIABHWUX BIiAHOCHUHaX.

TakoX, roBOpsiYM MPO PO3MOPAAKEHHS Mal-
HOBMMMW NpaBaMW IHTEAEKTyaAbHOI BAACHOCTI CAIA

1 leBiHs O.B. Cuctema AOroBipHUX BIAHOCKH Y Chepi CTBOPEHHSA Ta BUKOPUCTaHHA doHorpam / O.B. leBiHA
// AKTyanbHi npobaemu aepxasu i npaBa. - 2004. - Bun. 22. - C. 595-602.

2 36epexeHo NnepBUHHE 0OPOPMAEHHS.
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nam'atatu, WO BOHW, Ha BIAMIHY BiaA peyoBMUX npas,
MatoTb TEPMIHOBUI Xxapaktep. CymixHe npaBo Ha
¢doHorpamy BUHMKAE BHACAIAOK ¢dakTy ii BUPOOHM-
utBa [9] Ta Mae CTPOK YMHHOCTI N'ATAECAT pokiB. Llen
CTPOK MiAAIKOBYETbCA 3 1 CiUHA POKY, HACTynHOro 3a
poKoM ii onybAikyBaHHs, abo (y pasi BiaCyTHOCTI ony-
6AiKyBaHHSA) - Bip AaTW BUpobAaeHHA [10]. Omxe npu
YKA@A@HHI AoroBopy Tpeba BU3HAUUTUCh, UM HE CMIAUB
CTPOK UMHHOCTI Ha MalHOBI NpaBa, Lo NepeAaroTbCA.

LLle oAHWMM BaXAMBUM MOMEHTOM € CYybH'€EKTHUM
CKAQA AOTFOBIPHMX NPABOBIAHOCUH, LLIO PO3rASAQHOTh-
CAl, KU TaKoX Mae neBHi ocobaMBoCTi. BianoBiaHO
AO 3aKOHOAABCTBA, CAMOCTIMHO 3AiMCHIOBATM NpaBa
Ha pesyAbTaTW iHTEAEKTyaAbHOI, TBOPYOI AiIAbHOCTI,
LLIO OXOPOHSAIOTLCA 3aKOHOM, Ma€e nNpaBo ocoba y Bili
BiA YOTUPHAALSTK pokiB [11], @ WLOAO 0COBUCTUX He-
MaWHOBMX NpaB - Takox ocoba, sska He AOCSrAa 4o-
TUPHAALATU POKiB [12].

Bepyun pao yBarn ocobaMBOCTi GoHOrpamu, fiK
06'EKTa CYMiXHMX MpaB, MOXHa BUAIAUTU TPWU BUAM
LIMBIAbHO-NPaBOBMX AOrOBOPIB CTOCOBHO GOHOrpam:

- UMBIABHO-NPaBOBiI AOrOBOPU, CNPAMOBaHI Ha
CTBOPEHHS poHOrpam (BUHUKHEHHS NpaBn);

- UMBIAbHO-NPaBOBi AOFOBOPU CTOCOBHO pPO3-
NMOPAAXEHHA MaMHOBMMW MNpaBamMu BWPOOHUKIB
doHorpawm;

- AOrOBOPU MPO KOAEKTUBHE YNpaBAiHHSA Mal-
HOBMMM NpaBaMmn BUPOOHUKIB GOHOrpam.

PosrasHemo nepuuy rpyny AOroBopiB — UUBIAb-
HO-MPaBOBiI AOrOBOPM, CMNPAMOBAHI Ha CTBOPEHHS
doHorpam.

Oapasy 3ayBaXXMMo, WO TyT MAETbCS NPO CTBO-
PeHHS GOHOrPaM, L0 MatoTb KOMMAEKCHUI XapaKTep.

Y AaHin rpyni MOXHa TakoX BUAIAUTU ABI MIATPY-
nu. MNo-neplie, ue AOroBOpu NPo nepepavy AEAKUX
MalHOBUWX NpaB aBTOPIB Ta BMKOHABLIB BUPOOHUKY
¢doHOrpam, LWo € HEOOXIAHOK YMOBOK ManbyTHLOro
3aKOHHOIO BMKOPUCTaAHHS OCTaHHIM L€l doHorpamu,
abo AOroBOpM MPO MexaHiuHe BiATBOPeHHs. Camo
npaBO Ha MexaHiYHE BIATBOPEHHA CAiA PO3YMITU AK
npaBo aBTOpa BIATBOPIOBATU AiTepaTypHi ApaMaTUYHI
Ta My3WYHi TBOPU Y BUFAAAI 3anucy, Lo pobuTbes 3a
AOMOMOroOt0 MexaHiuHux 3acobis [13]. Harapaewmo,
o cama Ha3Ba AOroBOpY MPO «MexaHi4yHe» BIATBO-
PEeHHSA NoB'A3aHa 3 NPOLECOM BUIOTOBAEHHA MaTpuL
Ha paHHiX eTanax Po3BUTKY GOHOrpadiuyHOI NPOMMUC-
AOBOCTI, KOAM mpouec «dikcalii» 3AIMCHIOBaBCA LUAS-
XOM «Hapi3Kkn» Ha BOCKOBMX NAacTuHax. [lo-apyre,
Lle AOTrOBOPW, LLO YKAAAAKTLCA BUPOOHUKOM ¢OHO-
rpam 3 6e3nocepepHiMM BUKOHABUSMM TEXHIYHMX
A MO CTBOPEHHIO 3ByKO3anucy. Lli pooroBopu - Tpy-
AOBIi yropn abo AoroBopu niapsaAy (B 3aAeXHOCTI Bip
cuTyauii) i B pamkax ujei poboTM Mu iX He pPo3rasiAa-
TMMe, ane BOHM MatoTb OyTM 3a3HauyeHi, OCKIAbKM
BXOASITb AO 3aranbHil CTPykTypu. [poTe came uumu

AOrOBOpaMm 0OMEXYETLCA KOAO AOTOBIPHMX BiAHOCHH
Ha CTaAil CTBOPEHHS GOHOrpamMu y BUMAAKAX, KOAU
BiAByBa€eTbcA «36ir» aBTOpa (BMKOHaBLSA) Ta BUMPOO-
HUKa doHOrpamMu B OAHIM ocobi. Hanpukaaa, aBTop-
BUKOHaBELb YKAAAQE AOTOBIp 3i CTyAIEHD 3BYKO3anucy
Ha BUPOOAEHHS GOHOrpamMu 3a BAACHI KOLUTH.

LOroBip Npo MexaHi4yHe BIATBOPEHHSA € ABOCTO-
POHHIM, KOHCEHCYaAbHUM, OnAaTHUM. CTOpOHaMU AO-
roBOpy € NpaBOBAACHWKU — aBTOPU Ta BUKOHaBLI, Ta
KOPUCTYBau - BMPODOHUK POHOrpamu. 3BUUANHO BiA
iMEHI aBTOpa BWCTynae opraHidauid KOAEKTMBHOIO
ynpaBAiHHA. AK 3a3Hauvae A. AUMNumK, NPeAMeToM AO-
roBOpY NPO MexaHiuHe BIATBOPEHHS € dikcaLisa 3BYKiB
iHTepnpeTaLii abo BUKOHAHHS HeApaMaTUYHUX My3KY-
HUX TBOPIB Ta BIANMOBIAHOIO TEKCTY Ha GOHOrpamy Ta ii
MeXaHi4yHe BIATBOPEHHSA. TakKMM YMHOM, BIAMIOBIAHO AO
AOTrOBOpPY NPO MexaHiuHe BIATBOPEHHA OAHA CTOPOHa
(NpaBOBAACHMK) Hapae BUPOOHKMKY doHOrpamu npa-
BO 3AIMCHUTK QiKCaLLiItO BUKOHAHHS TBOPY Ta 3AIMCHIO-
BaTW MOro BIATBOPEHHA Ha BYAb-AKMX HOCISIX OAHAKO-
BMM CNocobOM y BM3HAUEHIM KIAbKOCTI eK3eMNASIPIB
(konin), 3abesneuyBati MOro PeKAamy, PO3MOBCHO-
MKEHHSI Ta Npoaax NybOAili 3a BAACHWUI pPaxyHOK i Ha
BAACHUI pi3ok 6e3 HPUAMYHOI NIANOPSAKOBAHOCTI
aBTOpa, 3 000B'I3KOBOID BMMAATOIO MPABOBAACHUKY
BMHAropoAM y BU3HaueHi y poroBopi dopmi [14 1.

AOroBip Npo MexaHiyHe BIATBOPEHHS MOXHa
NOPIBHATU 3 BUAABHUUYMM AOTOBOPOM, «Ha MiACTa-
Bi SIKOr0O aBTOP UM MOro MpaBOHACTYMHUK MNepepac
abo 3060B'A3yeETbCA NEpepaTM BMAABHWLUTBY TBIp, a
BMAABHULTBO Bepe Ha cebe 3000B'A3aHHA LeK TBIp
ony6AikyBaTH, TOBTO BUNYCTUTK y CBIT» [15]. 3aKOH He
obMexye BMAM TBOPIB, WO MOXYTb ByTM onybAikoBa-
Hi. B TOM Xe uac My3uuHi TBOPM MatlOTb NMEBHY Crie-
umdiky. besnepeuHo, TeEKCT nicHi abo HOTHUKM 3anuc
MEeAOAIT MOXyTb BYTW BMAA@HI Ha nanepoBOMY HOCI.
[poTe OCHOBHE MPU3HAYEHHA MY3UYHOrO (My3WYHO-
CAOBECHOro) TBOpy - OyTW npeAcTaBAEHUM NyOAiLj
camMe y BUIASIAI BUKOHAHHS i, SIKLWO CAOBa MOXYTb
OyT CNPUMHATK | OLIHEHI NYOAIKOK HaBiTb Yy HaAPY-
KOBaHOMY BUIASIAI, My3WUYHWIA TBip 000B'A3KOBO Mae
6yt BMKOHAHWM, 60 3a AOMOMOIOH TiAbKM HOTHOIO
3anuncy Moro NpPeaAcTaBAEHHNA MyOAiLl HeMoxAMBe. AK
3a3Hayae O.A. lliponpuropa, AOroBopu NpPo BUKOPUC-
TaHHS 06'EKTIB CYMiXHUX MpaB (BBaXaeEMO, MAETbCS
npo npaBa BWKOHABLIB) € aBTOPCbKMMW 3@ CBOEID
FOPUAMYHOIO MPUPOAOKD, OCKIABKW PEryArOrOTb BUKO-
PUCTaHHS pe3yAbTaTiB TBOPUOI AiSAbHOCTI [16].

Takum YMHOM, HapaHHSA aBTOPOM 3roAn Ha dik-
cauito TBopy Ha doHorpami ¢akTMUYHO € peani3aLiero
npaBa Ha MexaHiuHe BIATBOPEHHS, TO6TO NpaBa aBTo-
pa BIATBOPIOBATU AiTepaTypHi ApamMaTUyHi i My3WyHi
TBOPUW Y BUFASIAI 3aMnuCy, WO 3AIMCHIOETBCSA MEXaHiu-
HUM YMHOM, BKAOUAIOUN EAEKTPOAKYCTUYHI Ta enek-
TPOHHI 3acobu [17].
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B iepapxiuyHOi CTPYyKTypi BOAOAIABLIB CYMiXKHMX
npaB BWPOOBHUKM GOHOrpam 3alimMatoTb CEPEAHE
Micue. Tomy y BuUMapkax, KOAM 3MICTOM 3BYyKO3anu-
CY € BUKOHAHHSI TBOPY, AA HabyTTs Taknm 3BYKO3a-
nucom cratycy ob'ekta CyMidXHMX MpaB - doHorpa-
MW, a il BUPOBHMKOM - BCiX BiAMOBIAHMX MaWHOBMX
npaB BUPOOHMKA ¢GOHOrpamu, HeobXiaAHEe BIANOBIA-
He AOroBipHe OQOPMAEHHS BIAHOCUH MK aBTOPOM
(aBTOpamu), BUKOHaBLIEM Ta BUPOBHWKOM GOHOrpa-
MW. 3a 3aranbHOK MPAKTUKOKD Take OPOPMAEHHSA
BIAHOCKH BinOYBa€ETbCA AO 3AIMCHEHHS 3ByKO3anucy,
TOMY LLO 3@ 3aKOHOAABCTBOM aBTOPWU Ta BUKOHAaBL
MatoTb BUKAOUHE NMpPaBO AO3BOAATM UM 3aO0POHATU
iHWKM ocobam dikcauito y poHorpamax CBOiX TBOPIB
ab0 BMKOHaHb.

OcKinbKM XOAHa ocoba He MoXe nepepaTu iH-
Wi ocobi BiablLLe NpaB, HiX Mae, HEOBXiAHO 3BEPHY-
TV yBary Ha nepeabayeHunint 3aKOHOAABCTBOM MEpPenik
MarHOBMX NpaB aBTOPIB Ta BUKOHABLLIB.

BianoBiaHO A0 3akoHopaBcTBa [18] MaWHOBI
npaBa aBTOPiB Ta BUKOHABLIB MOXYTb NepeaaBaTucs
(BipuyxxyBaTMcs) iHWKMM ocobam Ha MiACTaBi AOrOBO-
py. BBaxaemo, o 060B'A3KOBI YMOBM Takoro AOro-
BOPY MOXHa BBaXaTW TakoX i 000B'S3KOBUMW yMO-
BaMMW AOTOBOPY NPO 3AIMCHEHHS dikcalii BUKOHaHHSA
(BUPOOHULITBO pOHOrpamu), a came: crnocid BUKOpUC-
TaHHA BUKOHaHb, 3adikcoBaHMX y GOHOrpami; po3mip
i NOPSIAOK BWUMAQTU BUHArOPOAW; CTPOK Ail AOrOBOpPY
i BAKOPUCTaHHA BUKOHaHb; TEPUTOPIS, Ha Ky PO3Mo-
BCIOAXYIOTbCSA NepeaaHi npasa.

Kpim Toro, A0 AOroBopy MOXyTb BYTU BKAKOUEHI
YMOBW LWOAO METU BIATBOPEHHSA BMKOHaHb, 3adikco-
BaHWX y GOHOrpami.

Cnip 3BepHyTH yBary Ha Te, WO, y pasi nepeaa-
Ui BUKOHaBLEM Nip Yac nepuoi ¢ikcalii BUKOHaHHSA
BUPOOHMKY dOHOrpamu npaBa Ha MNoAAAblUE MOro
BIATBOPEHHS, BBAXa€ETbCHA, WO BiH NepepaB TaKoX
BUKAIOYHE NpPaBO Ha PO3MOBCIOAXEHHA (OHOrpam
i IX NpUMipHUMKIB cnocoboM MepLUIoro npoaaxy abo
iHLOI nepeaaYi y BAACHICTb UM BOAOAIHHS, @ TakoX
cnocobom 3paBaHHS y MaWHOBMIK HalM, KoMmep-
LiMHWIM NpoKaT Ta iHWOoi nepeaayi. TakMm YMHOM, 3a-
KOHOA@BCTBO MICTUTb iMMepaTtuBHY HOPMY CTOCOBHO
nepexoay OKpeMUX NpaB BUPOOHWKY GOHOrpam, Lo
NeBHOO Mipoto obMmexye cBoboay aorosopy. Mpote
Take HOpMaTWBHE pPeryAtoBaHHs € HeOoOXiAHOK yMo-
BOO AAA 3a0e3neueHHA MOXAMBOCTI NOAAAbLLOI pea-
Ai3aLji BUpobHMKaMK GOoHOrpam CBOiX NpaB, OCKIAbKK
B peaAbHOMY XWTTi KOMEPLiMHI iHTepecu BUKOHAB-
LiB Ta BMPOBHUKIB doHOrpam He cniBnapatoTb. Lle
NoB'A3aHO 3 0COBAMBUM XapakTepoM CYMiXHWX npas
AKi, Xo4a i € NOXiAHUMU BiA NMpaB aBTOPIB, NPOTE HEe
0bMexyrTbCst NpaBamu, Lo OyAM nepepaHi aBTopa-
MW NPU YKAQAEHHI 3 HUMK poroBopiB [19].

Mpu ubomMy 3a aBTOPOM Ta BUMKOHaBLIEM 3aAU-
LUAETbCH NPaBO Ha OTPMMAHHA CNpaBEeAAMBOI BUHA-
FOPOAM 3a KOXHWM 3 3a3HAYE€HUX BMAIB BUKOPUCTaH-
HA CBOro0 BMKOHaHHSA, 3adikcoBaHOro y doHorpami.
BuHaropoaa Mmoxe crnaadyBaTtuch y GopMi posiaTi abo
nayLaAbHOro NMAATeXy, ane B OCTaHHbOMY BUMAAKY Y
AOrOBOPI Mae 6yTM BU3HAUEHWUI MaKCUMAaAbHWUI TH-
pax ¢oHorpam.

Apyry rpyny CkKAapaloTb LMBIAbHO-NMPaBOBI AO-
rOBOPM CTOCOBHO PO3MNOPSAXEHHA MalHOBUMMW Mpa-
BaMu BUPOOHUKIB doHorpam. Lito rpyny MoxxHa noai-
AT Ha ABI MIATPYNK: AOFOBOPU MPO Nepeaady npasa
Ha BUMKOPUCTAHHA GOHOrpamMun Ta AOrOBOPM MpPO Bia-
Yy)XEHHSs npas.

Ha npaktuui aoroBopu nNpo nepepady npasa
Ha BUKOPMCTAHHA GOHOrpamMu HanuyacTille Ha3uBa-
IOTb AILEH3IMHUMKW AoroBopamMu (WO BiANOBIAAE iX
CYTHOCTI).

3a AUEH3IMHMM AOrOBOPOM OAHa CTOPOHa (Ai-
LeH3iap) Hapa€e APYrin CTOPOHI (AiLeH3iaTy) AO3BIA Ha
BUKOPUCTaHHA GOHOrpaMu Ha yMOBaX, BU3HAUYEHMX
3a B3@EMHOO 3rOAOK0 CTOPIH 3 ypaxyBaHHAM BMMOr
3aKoHopaBcTBa [20].

LK YkpaiHW BCTAHOBAKOE HACTYMHI iCTOTHI YMOBH
AILEH3IMHOIO AOTrOBOPY: BMA AiLEH3i; chepa BMKO-
pucTaHHs 06'eKTa NpaBa iHTEAEKTyaAbHOI BAACHOCTI;
pPO3Mip, NOPSAAOK i CTPOKM BMUMAATU MAATU 3@ BUKO-
pucTaHHs ob'ekTa npaBa iHTEAEKTyaAbHOI BAACHOC-
Ti. CTOpOHM, 3@ B3AEMHOK AOMOBAEHICTIO, MOXYTb
BKAKOUATK B AOTOBIpP iHLUiI YMOBM.

Po3rAiHEMO OKpeMi YMOBM AiLEH3IMHOMO AOro-
BOPY Ha BUKOPUCTAHHA GOHOrpaMHOro npoAyKTy.

CTopoHamMu AiLEH3IMHOMO AOrOBOpPY €, BiAMO-
BIAHO, AiUueH3iap Ta AiueHsiat. AiueH3iapom Moxe
BMUCTyNnaT BMPOOHUK GOHOrpamu, Moro CnapkoeMLI
ab0 NpaBOHACTYMHWKHK, @ TAKOX iHLLIi 0cObU, AKUM Ha
niACTaBi AOroBOpY MepeapaHi BiANOBIAHI NpaBa LWoAO
doHorpamu. Beaxaemo, WO B OCTAHHbLOMY BUMAAKY
MAETbCA NPO CyOAILEH3IMHUI poroBip [21], 3a AKMM
AiLeH3iaT Hapae iHWiM ocobi (cybaiueHsiaTy) cybai-
LEH3it0 Ha BMKOPUCTAHHA 06'ekTa npaBa iHTEAEKTY-
aAbHOI BAACHOCTI. YKAQAEHHS CcyBAiLEeH3iIMHOro Aoro-
BOPY MOXAMBE, AKLIO Lie nepepbayeHo AiLeH3iInHUM
AOroBOpOM. BianoBiaaAbHICTb Nepea AileH3iapom 3a
Aii cybaiueH3iaTa Hece AileHsiaT, SIKLLO iHLle He BCTa-
HOBAEHO AiLleH3iMHMM AOroBOpPOM. AiLleH3iaToM MoXe
BUCTYNaTh K ¢i3nuHa, Tak i topuanyHa ocoba.

Y poroBopi Mae 6yTM ykasaHU BUA AiLEH3IT
-  BWKAKOYHA, OAMHMYHA abo HeBMKAKOYHA. Y pasi,
AKLLO BUA AiLEH3ii AOrOBOPOM HE BU3HAUYEHUH, TO Ai-
LEH3ifA, WO HAAAETbCS, BBAXAETbCS HEBUMKAKOUHOHO.
Mepepaya BUKAKOYHOTO abo HEBMKAKOUHOIO NpaBa 3a
AOrOBOPOM Ma€ BEAUKE 3HAUYEHHS Npu 3axUCTi Npas.
Tak, ocoba, akir nepepaHi BUKAOYHI NpaBa Ha GOHO-
rpamy, Mae npaBo 3axMLLATK Lie NPaBo Bip OYAb-AKMX
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TpeTix ocib (To6To Take npaBo € aBCOAOTHUM), B TOI
yac KoAM ocoba, AKiit 3a AOroBOpOM NnepesaHo HeBU-
KAKOUHE NPaBOo Mae, y CBOO Yepry, NpaBo NPeA'sBAATU
NMO30B TiAbKM MPOTKM CBOrO AOTOBIPHOrO KOHTPareHTta
CTOCOBHO MOPYLLUEHHSA NpaB 3a AOrOBOPOM CTOCOBHO
doHorpam, Ha fAKi BiH Mae Le HEBUKAIOUYHE NpaBo (pe-
ASITUBHE, AOTOBipHE NpaBo).

B poroBopi Mmae 6yT1 Takox 060B'A3K0BO BU3Ha-
yeHa codepa BMKOpUCTaHHA dOHOrpamu, TO6TO KOH-
KpEeTHi NpaBa, WO HapakTbCsl, CNOCO6M BUKOPUCTaH-
HA GOHOrpamu, TEPUTOPIA Ta CTPOK, Ha AKi HAAAKTbCS
npasa TOLLO.

3a AILEH3IMHUM AOrOBOPOM AilLEH3iap MoXe
HapaTU AiLeH3iaTy TiAbKM Ti NpaBa, AKi OYAM YMHHK-
MW Ha MOMEHT YKAaAEHHS A0roBopy. AiLeH3siaT Moxe
BMKOPUCTOBYBATU GOHOrpamy BUKAIOYHO criocobamu,
BKa3aHWMMU Y AiLEH3IMHOMY AOFOBOPI.

Y poroBopi Takox Mae 6yTM 4iTKo BM3Ha4eHa
TEPUTOPIA, HA AKIM AiLEH3IaT MOXe 3AIMCHIOBATU BU-
KOPUCTaHHSI doHorpamu. Lie MoxyTb ByTH K oKpemi
perioHn YKpaiHu, Tak i Bca i TepuTopisa, a Takox Te-
puTopia 3apybixHMX KpaiH (OKpemi perioHu). Y pasi
BiACYTHOCTI B AiLEH3IMHOMY AOrOBOpPi YMOBMK MNpoO Te-
PUTOPIO, Ha AKY NOLLIMPIOKOTLCA HAAaHI NpaBa Ha BU-
KOPUCTAHHA GOHOrpamu, Aisl AiLeH3ii NOLMPHOETLCA
Ha TepuTopito YKpaiHU. Y pasi BUKOPUCTAHHA GOHO-
rpamMmu nosa TEPUTOPIEID, BU3HAYEHOK Yy AOrOBOPI,
Take BUKOPUCTaAHHA BBaXaeTbCA MOPYLUEHHAM YMOB
AOrOBOpY.

060B'I3KOBOID YMOBOI AiLLEH3IMHOIO AOrOBOPY
€ CTPOK, IKMM He MOBWHEH MepPeBULLYBaATU TEPMIHY
UYMHHOCTI MaMHOBMX NPaB IHTEAEKTYaAbHOI BAQCHOCTI
Ha BMU3HaA4YeHy y AoroBopi ¢oHorpamy. Y pasi BiaCyT-
HOCTi Y AOrOBOpPI YMOBM MPO CTPOK Ail, BiH BBAXXaETbCA
YKAQAEHUM Ha CTPOK AO M'ATU POKIB, a y pasi, AKLWO
CTPOK YMHHOCTIi MaMHOBOrO NMpaBa CMNAMBAE pPaHille —
Ha CTPOK, LLLO 3aAULLIAETLCH AO CMAMBY CTPOKY YUMHHOC-
Ti MAMHOBOrO NMpasa.

Y pasi, KoOAM A0 CMIAMBY CTPOKY YMHHOCTI MarHO-
BOro npaBa 3aAMLIMAOCH OiAbLL HiX N'ATb POKIB i 3a
WicTb MicAUIB A0 CNAMBY 3a3HaAYEHOro N'ATUPIYHOro
CTPOKY XOAHa 3i CTOPIH HE NOBIAOMMWTL MMCbMOBO APY-
ry CTOPOHY Mpo BiAMOBY BiaA AOFOBOPY, AOrOBIp BBa-
XaA€ETbCH NOAOBXEHUM Ha HEBM3HAYEHUW yac. Y Upo-
My BMMaAKY KOXHa i3 CTOpPiH MOXe B OyAb-AKMI vac
BIAMOBUWTUCS BiA AOrOBOPY, MMCbMOBO MOBIAOMMBLUU
npo Le Apyry CTOPOHY 3a LWICTb MiCSILLIB A0 PO3ipBaHHA
AOroBOpY. 3a AOMOBAEHICTHO CTOPIH MoXe 6yTn BCTa-
HOBAEHMUI BIABLLNIM CTPOK AASI TAKOTO MOBIAOMAEHHS.

OCKiAbKM AiLLEH3INHWI AOTOBIP MaE ONAATHUM Xa-
paKkTep, BUHAropoaa € Takox 060B'I3KOBOO YMOBOHO.
ICHYE AeKinbKa BUAIB opraHisadii BUNnAaTM BUHAropo-
AW 3@ AILUEH3IMHMM AOFOBOPOM: OAHOPA30BUM (May-
LWAAbHWI NAATIX), NePIOAMYHUIM NAATIX (POSATI), 3Mi-
LaHWK NAaTIXX. KOXHMIA BapiaHT BUNAATU BUHAropoAm

Ma€ CBOI MO3UTUBHI Ta HeraTMBHI pucKu. Tak, 3 OAHO-
ro 60Ky, BUMAATa BUHAropoAn y ¢GopmMi nayLanbHOro
naatexy (OAHOPa3oBOi (iKCOBAHOI CyMW) BUMarae
BiA AiLgH3iaTa BaroMmux MatepiaAbHUX 3aTpaTt oapasy
i 6€3 rapaHTii iX NOAAAbLLOrO BiALLKOAYBaHHSA. MpoTe,
Y pasi KOMepLiMHOro ycrnixy Npyu BUKOPUCTAHHS GOHO-
rpamu, AiLleH3iaT oTpUMye Becb NpubyTok. Kpim Toro,
y LIbOMY BUMAAKY CyMa NAaTexy 3a3Buyan € MEHLLOLO,
HiX NPU NepioAMUYHKUX nAatexax. 3 iHwWoro 6oky, Ai-
LEeH3iap OTPUMYE MOXANBICTb YHUKHYTU PUIUKY, AKLLO
doHorpama (ii konii), HaNpPUKAAA, HE 3HaANAE NMOMMUTY.

3aKOHOA@BCTBOM BCTAaHOBAEHI AOAQTKOBI YMO-
BU AN AESAAKMX BMAIB AOTOBOPIB Y pa3i BCTAaHOBAEHHS
BMHAropoAu y BUTASIAI MayllaAbHOro naaTexy. Tak,
AKWO B AiLEH3IMHOMY AOroBOpPi NPO BMAAHHA abo
iHLIEe BIATBOPEHHA TBOPY BUMHAropoAa BU3HAYAETLCS
y BUTASAI GIKCOBaAHOI rpoLwOBOi CyMU, TO B AOrOBOpI
060B'I3KOBO Ma€ 6yTM BCTAHOBAEHWI MiHIMaAbHUI
TMpax Aorosopy [22].

MepioaMYHMI NAGTIX (POSIATI) CMIAQUYETLCA AiLLEH-
3iaToM AileH3iapy npoTAroM BCI€l Ail AILEH3IMHOro
AOrOBOPY i BU3HAUAETbCS Y BUMASIAI BIACOTKY abo BiA
BapTOCTi NPOAYKLIi abo BiA MPOAAXHOT LiHW NPOAYK-
Lii, Aky 6yA0 BUPOBAEHO 3@ AiLEH3iIMHMM AOrOBOPOM.
3a3BuUualt po3Mip nAaTexiB y GpopMi POSIATI CKAAAAE
5-6% Bip BapTOCTi AiLeH3iMHOI npoaykuii [23]. Ha
npakTuui naatexi y Gopmi posiATi BCTAHOBAKOKOTLCS Y
90% AiLEH3IMHUX AOTOBOPIB.

Chaip nam'siTaT, WO BU3HAYEHi AOrOBOPOM CTaB-
KW BMHAropoAM He MOXYyTb OYTU HUXUYMMK 3a MiHi-
MaAbHi CTaBKM, BCTAHOBAEHi KabiHetom MiHicTpiB
YkpaiHu.

Kpim 3a3Ha4yeHoro, A0 AOroBOPY MOXYTb OyTW
BKAKOYEHI iHLLi YMOBW, HaMNPUKAAA, CTOCOBHO 3AiK-
CHEHHS1 AiLEH3iaToOM BMMNAATU BWHAropoaM aBTo-
pam Ta BUKOHaBUSM. TakoX BBaXaeMO 3a AOLiAbHE
BKAKOUATK Y AOTOBIp 3aCTEPEXEHHSI CTOCOBHO 3MiHU
Hocia abo dopmaty. Hanpukaaa, Take 3acTepexeHHs
MOX€E BUIASAQTU HACTYMHUM YUMHOM: «3a LIMM AOrOBO-
POM AiLleH3iap Ma€e npaBo 3AIMCHIOBATU BIATBOPEHHS
doHorpam Ha OyAb-AKMX HOCIAX Ta NEPEeBOAWUTU iX Y
6yAb-AKMIK dopmaT, Lo icHye, abo byae icHyBatH y
ManbyTHbOMY».

AoroBopu nNpo BiAUYYXEHHS MaWHOBWX MpaB
Ha QOHOrpamy BKAHOUAKOTb AOrFOBIp KyniBAI-NpoAa-
XY, MiHX Ta AapyBaHHS, OCHOBHi MOAOXEHHS LLOAO
SAKUX BCTAHOBAKOIOTbCS LUMBIAbHUM 3aKOHOAABCTBOM
YKpaiHu.

AOroBopu NpoO KOAEKTUBHE YMpPaBAiHHA MaWHO-
BMMMW NpaBaMun BUPOOHUKIB GOHOrpam - TpeTs rpyna
LUMBIABHO-MPaBOBMX AOrOBOPIB Y chepi CTBOPEHHSA Ta
BUKOPUCTaHHS GOHOrpam.

Brpo6bHUK doHOrpam Moxe 3AIMCHIOBATU HaAa-
Hi MOMy 3aKOHOAABCTBOM MpaBa ABOMA LUAAXaMMU:
B iHAMBIAyaAbHOMY MOPSAKY Ta LUASIXOM YKAQA@HHSA
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BiAMNOBIAHOIMO AOFOBOpPY 3 OpraHi3aLljieto KOAEKTUBHO-
ro ynpaBAiHHS. Bubip 3anexuTb Bia BUAY MaMHOBMX
npas. [paBoO Ha BIATBOPEHHSA, PO3MOBCIOAXKEHHS,
KOMEPLINHWUI NPOoKaT, BUAO3MiHY Ta BBE3EHHS Ta Te-
putopito YkpaiHu moxe OyTW ycnillHO peani3oBaHe
came B iHAMBIAyaAbHOMY Mopsaky. [pote ycniwHa
peanizalisf npaBa Ha nNybAiuHe CnoBilLEeHHS NnoTpebye
YKAQA@HHS AOFOBOPY 3 OpraHi3auieto KOAEKTUBHO-
ro ynpaBAiHHSl, OCKIAbKM OTPMMaHHSA BWHAaropoau
y UbOMY BMMNAAKY MOB'A3aHe 3 TPYAHOLLAMM, AKi He-
MOXAWBO BUPILIWUTA B iHAMBIAYaAbHOMY NOPSAAKY. Te
X came CTOCYETbCS W BUMAAKIB 0OMEXEHHST MalHO-
BUX NpaB BUPOOHMKIB GOHOrpam Ta BUKOPUCTAHHSA
doHorpam, onybAikOBaHMX 3 KOMEPLIMHOK METOHO.
3abesneueHHss 36o0py BUHAropoAM Npu LbOMY TakoX
MOXAUBE AULLE 32 AONOMOIOH CUCTEMWU KOAEKTUBHO-
ro ynpaBAiHHS.

B cuctemMi KOAEKTMBHOIO yrnpaBAiHHA MaWHOBMW-
MW npaBaMu BUPOOHMKIB GHOHOrpPaM YKAAAQIOThbCS
ABa BMAW LMBIABHO-MPABOBMX AOrOBOpPIB: AOrOBOPMU
MiX BUMPOOHUKAMKU GOHOrpamMu Ta OpraHisaLieto Ko-
AEKTUBHOIO YrNpaBAiHHA Ta AOrOBOPU MiXK OpraHisalli-
€10 KOAEKTUBHOIO YNPaBAiHHA Ta KOPUCTyBayaMMu.

doHorpama (y nepeBaxHii 6iAbLLOCTI BUNAAKIB)
€ KOMMAEKCHUM 06'EKTOM CyMiXHMX MpaB, WO Mic-
TUTb 06'EKTU K @aBTOPCbKOro, Tak i CyMiXHMX MpaB.
UiTke AOroBipHe peryAtoBaHHS Nepexoay npaB OAHWMX
cyb'ekTiB iHWIMM € MIACTABOI AASI 3abe3neyveHHst Ao-
TPMMAHHSA NPaB NPOTArOM BCI€l «xAAHKW» MPaBOBiAHO-
CWH, WO BMHUKaOTb. MNopyLleHHs npaB Ha SKOMYCb 3
eTaniB HEBIABOPOTHO NPU3BEAE A0 HE3AKOHHOCTI BCiX
NOAAAbLLUUX YTOA.
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