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MIPATCTBO AK NOPYLWEHHA ABTOPCbKUX

TA CYMIXKHUX NPAB?

Bbaapxu H. 1. - K.10.H., AoLeHT KadeApU NpaBa iIHTeAEKTyaAbHOI BAACHOCTI Ta KOPNOpPaTUBHOIO NpaBa
HauioHanbHoro yHiBepcurety «OaecbKa IopuaAMUHaA akapeminy?

YUYaCHWUI piBEHb IHTEAEKTYaAbHOrO MiparcTBa

MOXHa BBaxafu, MO CYTi, OAHIEKD i3 HOBMX
¢dopM 3A0uMHHOrO 6isHecy. Mpo Le cBipuaTb obcsirun
MOro MOLUMPEHHS Ta PO3MipU 3aBAAHOI NPaBOBAACHU-
KaMm LKoAK. Tak, 3a pAaHUMK MBC YKpaiHW, 3A0UMHLL
Ta OpraHi3oBaHi 3AOUMHHI FPYMNM 3@ paxyHOK NopyLleHb
aBTOPCbKOro npaga i CyMiXXHMX NpaB B YKpaiHi oTpumMy-
OTb NMPUOYTOK, KU CKAAAAE AECATKM MIAbMOHIB AOAG-
piB CLUA Ha pik [ 2, ¢.18].

OTXe, 3AOYMHHI MOPYLUEHHA 3aBAAOTb ICTOTHOI
LLIKOAM He AvLLEe cyb'eKTaM aBTOPCbKOIO NpaBa i CyMix-
HUWX NpaB., aAe | EKOHOMILL YkpaiHW, iT penyTauii, npecTtu-
XYy Ha MiXXHaApOAHiK apeHri. Cnpasa B TOMY, LLO Y nepe-
BaXHilM BiAbLLOCTI BUNAAKIB NMOPYLUEHHA aBTOPCLKOIO
npaBa i CyMiKHWX NpaB 0O'€EKTMBHO MOB'A3YETbCS 3i
CKOEHHSIM «IHTEAEKTYaAbHUMW» 3AOUMHLIAMMK PSAAY iH-
LLIMX 3AQUMHIB, NepepbayeHnxX BIAMOBIAHUMM CTATTAMM
KK YKkpaiHu, fiKi, 3peLLToro, CIPUSOTh iX BYUHEHHIO.

Ha CcbOroaHi, 3a AaHMMW MiDKHAPOAHUX €EKC-
neptiB, KOXHWA TPETIK MY3UUHUN KOMMAKT-AUCK,
LLIO MPOAAETbCA Y CBITi - MipaTCbkWin. 3a AaHUMM
MixHapoaHOi deaepauii poHorpadiuHoi NPOMMUCAO-
BocTi (IFPI), obcarn npoaaxy nipaTCbKoi My3WMUHOI
NPOAYKLIT, H& MEHLL HiX B 25 KpaiHax, NepeBULLYTb
AEraAbHUIM PUHOK i CTAHOBASITb OAN3BKO 4,5 MAPA AO-
AapiB. Cepep YMOB CT@HOBAEHHSI Cy4aCHOMO PUHKY
aBTOPCbKOro MpaBa i CyMiXHWX NpaB BaXAMBE Mic-
Le nocipae 3abopoHa nipatcTBa Ta 6opoTbba 3 HUM.
LLlo X Take nipaTcTBO i AK LEe MOHATTA BU3HAYaETbCS
MiKHAPOAHWM Ta BIiTYM3HAHUM 3aKOHOAABCTBOM? AK
BiIAOMO, MipaTCTBO 3aPOAMAOCA B AGAEKIN AABHMHI OA-
HOYaCHO 3 PO3BUTKOM MOPCbKOI CnpaBu Ta, K HACAI-
AOK, TOPriBAi [7].

MpobAeMn NPaBOBOrO PEryAOBaHHA 3axMCTy
npaB iHTEAEKTYaAbHOI BAACHOCTI BiA NipatcTtBa AO-
CAIAKYBAAUCh Yy Npausfx BITYUM3HAHWUX Ta 3apybix-
HUX ¢axiBuiB Yy raaysi UMBIABHOrO npaBa i npa.a

1

iHTeAeKTyanbHOI  BAacHocti:  Bb.C.  AHTMMOHOBa,
B.A. Bacuabeoi, E.[. laBpuaoBa, B.A. Ao3opueBa,
0.C. Wodde, T.C. Kisanosoi, B.M. Koccaka,
M.A. Kupuanosoi, A. Kosanb, T.€. KpucaHb,

B.B. Ayus, A. Aunuuk, M.M. MaaeiHoi, M. MeAbHUKOB,
O.A. Niaonpuropu, 0.0. Miaonpuropu, O.M.MiuaH,
0.B.Puwkosoi, 0.A. Ceartoupkoro, A.ll. Cepreesa,
B.l. CepebpoBCbKoro, P.O. CredaHuyka,
O.l. XaputoHoBoi, €.0. XaputoHoBa, E€.A.®reninu,
r.®©. WepweHeBnya, P.b. LWuwku, 0.0.lWTtedaH,
B. YebotapboBa Ta iHWKX. BUxoaauM 3 HAyKOBUX Ha-
npautoBaHb N0 AAHOMY MUTAHHIKO PO3IASIHEMO MpPO-
6AeMy BinbLL AETAAbHO.

[poTe CcTaBAEHHA HOPUCMNPYAEHLIiT A0 Ha3Ba-
HOr0 MWTAHHA 3 YacoM 3MIiHIOBaAOCb. Ha Aymky
M. MeAbHWKOBa, NipaTcTBO — crnocib icHyBaHHS 3a
paxyHOK TBOPUOCTI iHLKMX OCib .

HaBeaeHWl TepMiH 3HAMLWIOB 3acCTOCYyBaHHA Yy
cdepi iHTEeAEKTYaAbHOI BAACHOCTI: 3 OAHOrO OOKy, B
NPOMMCAOBIM BAGCHOCTI, @ 3 iHLIOIO — Yy aBTOPCbKOMY
npaB.i i cymiXHWX NpaBax. Hapani BiH ByB 3akpinAeHUI
y PekomeHaauii R95 «[1po 3axoamn NpOTH 3BYKOBOIO Ta
ayAioBi3yaAbHOro nipatcTBa», NPUUHATING KomiTeTom
MiHicTpiB Paau €sponu [4, ¢.72].

TepMiH «MipaTCTBO» MNPUMLLOB 3 aAHIAIMCBKOI
MOBMW - «piracy» BiH O3Ha4ya€ MOpPYLUEHHS MNpaB iH-
TEAEKTYaAbHOI BAACHOCTI. poTaAromMm TpuBaAOro vacy
NMopyLIEHHA NpaB No3HayakTb TEPMIHOM «ipaTCTBO».
Lia Ha3Ba cTana CAEHIOM i YacTo BXWMBAETLCH B MNO-
BCAKAEHHIM PO3MOBHIN MOBI. Y 3akOoHax, NOB'A3aHMX
3 MOpPYLUEHHAM MpaB, MOro Mo3HayatoTb TEPMiHaAMM
«KOHTpadakm abo «parbcUdikaT.

BianoBiaHO A0 3akoHy YkpaiHu Bia 11 AunHA
2001 p. «[po BHECEHHS 3MiH A0 3aKOHYy YKpaiHu
«[Ipo aBTOPCbKE MpaBoO i CyMixHi npasa» [1] nipart-
CTBO Yy cdepi aBTOpCbKOro npasa i (abo) cymixHMX
npaB - onybAikyBaHHS, BIATBOPEHHS, BBE3EHHS Ha

Baaaxu H. IN. MipaTcTBO ik NOPYLUEHHSI aBTOPCbKUX Ta CYMiXHUX NpaB // AKTyaAbHi NpobAaeMu pepxa-

BW i NpaBa: 36.Hayk.npaup. - Opeca: KOpuanuHa Aitepatypa, 2011 p. - Bun. 59. - C.336-341.

2 36epexeHo nepBUHHE OPOPMAEHHS.
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MWTHY TEPUTOPItO YKpaiHW, BUBE3EHHSI 3 MWUTHOI Te-
puUTOpIl YKpaiHU i PO3MOBCIOAXEHHA KOHTPaA®aKTHUX
NPUMIPHKKIB TBOPIB (Y TOMY YUCAI KOMM'FOTEPHUX MPO-
rpam i 6a3 paHux), doHorpam, Bipeorpam, nporpam
MOBAEHHS.

Tak, pernameHtom Ne 3295/94 Paapu €Bpo-
NencbKOro cniBToBapuCTBa Bia 22 rpyaHa 1994 p.
nepeabauyeHi 3axoau, cnpsAMOBaHi Ha 3a60POHY BiAb-
HOro PO3MOBCIOAXKEHHS, eKCropTy abo peekcrnopry,
i BCTAHOBAEHHS peXUMy TMMYacoBOi 3a60POHM AAA
niAPodAEHUX i nipaTcbkmx ToBapiB. OCTaHHI BU3HaYa-
IOTbCA K «TOBAPW, SIKi € Konismu abo MicTaTb Konii,
BUrOTOBAEHI 6e3 3roanm BOAOAiIAbLSA aBTOPCbKMX abo
CYMiXHMX npaB, abo BOAOAIAbLA NMpaB CTOCOBHO pu-
CYHKa 4YM MOAEAI, 3apeeCcTpoBaHUX y BIAMNOBIAHOMY
HauioHaAbHOMY npaBi». OAaHa 3 Yrop, YKAAAEHUX Y
pamkax CBiToBoi opraHisauii Topriai - TRIPS (Yropa
NpoO TOProBeAbHi acnektu MnpaB iIHTEAEKTYaAbHOI
BAACHOCTI) [6] BIAHOCUTb AO TOBapIB, O MNOPYLLYOTh
aBTOPCbKi NpaBa «ByAb-AKi TOBapwW, AKi € Komnisimu,
3pobaeHnmK 6e3 3ropM npaBoBAACHWKa abo ocobu,
HaAEXHWM YMHOM iM YNOBHOBAXEHOT Y KpaiHi BUpO6-
HUUTBa ToBapy, i Aki NnpAMo abo onocepeAkoBaHO BU-
roTOBAEHi 3 BYAb-AKOro BUPOOY, SIKLLO BUFOTOBAEHHS
Takol KoMii CTaAO NMOpPYLIEHHSIM aBTOPCbKOro npaBa
ab0 cymMiXHMX NpaB 3ripAHO 3 3aKOHOAABCTBOM KpaiHu
iIMNOPTYBAHHSA».

TaknMmM YMHOM, O3HAKOKO MipaTCTBa € BIATBOPEH-
HA onybAikoBaHMX TBOPIB abo doHorpam Byab-AKUM
crnocobom AAst NyOAIYHOrO PO3NOBCHOAXEHHA 6e3
BiAMOBIAHOTO AO3BOAY. HaTtomicTb y A@HOMY BUMAAKY
HeMa€e HeobXiAHOCTI POOBUTU NPUMIPHUKKM TBOPIB UM
¢doHorpam. biabLL TOro, y LMOPOBY EMOXY, B AKiA MU XHK-
BEMO, CTAAO MOLLIMPEHUM KOMitOBATX TBOPU i iX 3anu-
CW, HE BUTOTOBASIKOUM iX MPUMIPHUKK, Yepes IHTEPHET.
UK € ue NopyLeHHAM aBTOPCbKOMO npaBa i CYMiKHUX
npae nNipatcTBOM 3riAHO i3 BM3HAYEHHSAM LbOro no-
HATTA B 3a3HayeHOMy 3akoHi? [MUTaHHA Hapasi Au-
LaeTbCs BIAKPUTUM. BopHouac, I|HTepHeT-nipatcTBo
noB‘A3aHe 3 BUKOPUCTAHHAM rA0BanbHOI Mepexi He
AMLLE AASl HE3AKOHHOTMO KOMitOBaHHSA, a i AAA Hesa-
KOHHOIO PO3MOBCHOAXKEHHSA KOMM KOTEPHMX MPOrpam.
3a BM3HaueHHAM MixHapoaHOT depepauii ¢oHorpa-
diyHoi npomucnaoBocTi (IFPI), oo doHorpadiuHoro ni-
paTcTBa HAAEXMWTb «HEeaBTOPU30BaHE BUPOOHULTBO i
PO3NOBCIOAXEHHS 3ByKO3anucy». BianoBiAHO A0 MNOAO-
XeHb 3aKOHY 3BYKO3arnuc Ha MatepiaAbHOMY HOCIl BU-
KOHaHHA abo Byab-AKUX 3BYKIB € pOoHOrpamoto. Tomy
BU3HAUEHHA MOHATTA NipatctBa B 3aKOHi 3aranom
cniBnapae 3 BU3HauyeHHAM, 3anponoHoBaHum IFPI.
BaxAnBo, Wwo npu cnpobi BU3HAYEHHSA MOHATTA «Mi-
paTcTBO» YacTo BepeTbcsi A0 yBarM came KomepLjiiHa
CTOPOHA i NPOTUNPABHUIK aCNEKT AiIAbHOCTI. OAHIED 3
OCHOBHMX O3HaK NipaTcTBa € HE3aKOHHE BUKOPUCTaH-
HS1 @BTOPCbKOro NpaBa i CyMixHUX npas 6e3 A03BOAY

Cy6‘eKTIB LUMX MpaB i K HACAIAOK — 6e3 BUMAaTU iv
BUHaropoau. MoTpibHO 3a3HAUNUTH, LLO METOI He3a-
KOHHOI AIIAbHOCTI € OTpUMaHHS NpUbyTKy BiA BMKO-
PUCTaHHA aBTOPCbKOro npaBa i CyMiKHWUX npas (nps-
Moro abo onocepeAkoBaHOro). OTpUMaHHS NPUOYTKY
nepepbavac TakoX HapaHHS B MPoOKaT MPUMIPHUKIB,
HanpUKAaA, BiAeoKaceT, AUCKIB. [TpokaT NPpUMipHUKIB
6e3 AOTPMMaHHA NpaB aBTOpPiB, CYO'EKTIB CyMiXHMX
npaB AO MEBHOI MipK MOXe BMAMBATU HA 3MEHLLEHHS
NpPoAaXy, i AK HACAIAOK HEBUMAATY aBTOPCbKOI BUHa-
ropoaun. Takox OAMH - EAMHUIM MPOKATHUIA NPUMIPHMK
MoXe OyTM HEKOHTPOAbOBAHO BIATBOPEHWK 6arato
pasiB. OCTaHHE MipKYBaHHS € 0COOAMBO BaXAUBUM
LLLOAO LUMPOBUX TEXHOAOTIN, AIKi 3abe3neuyroTb NPOCTi
Ta HeAOpOri cnocobu BIATBOPEHHS i PO3MOBCIOAXEH-
HS HEOOMEXEHOI KiAbKOCTI MPUMIpHUKIB TBOpY 6€3
BTPaTU SIKOCTi. 3aKOHOAABCTBOM nepepbayeHo, Lo
npoKar NPUMIPHUKIB ayAiOBi3yaAbHUX TBOPIB, ¢GOHO-
rpam, Biaeorpam, KOMM'toTepHUX nporpam, 6a3 pAaHMx
Ha piBHi 3 PO3MNOBCIOAXEHHAM, BUPOOHMLTBOM Mae
3AIMCHIOBATUCA 3 AOTPUMAHHSM NpaB aBTOPIB, BUKO-
HaBLiB, BUPOOHMKIB poHOrpam ToLLo. OAHAK Ha Cbo-
FOAHI MOAOXEHHS CTOCOBHO NPOKaTy He BipobpaxeHo
Yy BU3HAYEHHI NOHATTA MipaTcTBa.

Y Takux BMNapkax npu HE3aKOHHOMY BIATBOPEH-
Hi Ta PO3MNOBCIOAXEHHI TBOPIB HaykW, AiTepatypu Ta
MMWCTELITBA, KOMM'IOTEPHUX Nporpam Ta 6a3 AaHMX,
a Tak camMo MNpU He3aKOHHOMY BIATBOPEHHI, Po3mMo-
BCIOAXKEHHI BMKOHaHb, ¢oHOrpam, Biaeorpam i npo-
rpam MOBAEHHS, IX HE3aKOHHOMY TUpaXyBaHHi Ta pPo3-
NMOBCIOAXKEHHI Ha ayAio - Ta BipeOKaceTax, AUCKeTax,
IHLIMX HOCiAX iHPopMaLil MopyLYTbCA K MaMHOBI
npaBa aBTOpIB, AEraAbHMX BUMPOOHMKIB MaTepianbHUX
HOCIIB, Ha IKMX 3adikcoBaHi 06'€KTM aBTOPCbKOIo npa-
Ba Ta/abo CyMiXHWX NpaB, Tak i NOPSIAOK 3AIMCHEHHS
roCnoAapPCbKOi AIIAbHOCTI, MOB'A3AHOI i3 BUIOTOBAEH-
HSIM Ta PO3MOBCHOAXEHHAM 3a3HauYeHMX 00'eKTIB iHTe-
AEKTYaAbHOI BAQCHOCTI, Yepe3 NopyLIEHHS BIAMOBIAHWX
npunuciB 3akoHy YKpaiHu «[1po po3noBCIOAXKEHHS NpK-
MipHUKIB ayAioBi3yaAbHMX TBOPIB Ta ¢oHorpam» [5] Bia
23 6epe3Hs 2000 p. Ne 1587-111 1a iHWKUX HOPM UMH-
HOro 3aKOHOAABCTBA YKpaiHu.

«[lipaTCcTBO» € NPOTUNPABHOK MOBEAIHKO, fAKa
nocsrae 6e3nocepeAHbO Ha BUKAKOUHI NpaBa aBTopa
Ha BIATBOPEHHS TBOPIB i iHLWOI KYABTYPHOI MPOAYKL.
BoHO noasirae B BUIOTOBAEHHI, NpoAaxy i ByAb-aKin
$OpPMi KOMEPLIMHOMO MOLIMPEHHS HE3AKOHHWUX €EK-
3eMMAAPIB (KHWT | B3arani ApykapCbkux mMatepianis,
AUCKIB, KaceT i T. A.) AiTepaTypHUX, XYAOXHIX, ayAi-
OBi3yaAbHUX, My3WYHMX TBOPIB abo iX BMKOHaHb,
KOMM'tOTEPHMX Nporpam i 6asu AaHuMX.

3riaHo MNMpoekTty TMnoBmux noaoxeHb BOIC, Buro-
TOBAEHHSI EK3EMIASIPIB CKAAAQE MipPATCbKe AISIHHA B
TOMY BUMAAKY, AKLLO Li €K3EMMNAAPU BUTOTOBASHOTLCS
B KOMepLiMHMX MacwTabax i 6e3 A03BOAY BAACHUKA
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npaB Ha TBip abo MOro BMKOHAHHA, Ha GoHOrpamy,
LLIO OXOPOHAETbCA, abo nepepady Ao edipy, 3aAeXHO
BiA KOHKPETHOIO BUMAaAKY. BAACHUK AiLeH3ii MoXxe Ha-
AABaTU AO3BIA HA BIATBOPEHHS AMLLE B Tili Mipi, B AKIN
Take NpaBo MOMY AAE MOro AOrOBipHa AiLleH3is.

LLlo cTtocyeTbcss TEPMiHY «KOMEPLiMHI MacLiTa-
6u», TO MAETbCS MPO «MOHATTHA, AIKe MOBWHHE 3acTo-
COByBaTUCA 3 BpaxyBaHHAM 006CTaBMWH, ki CynpoBo-
AXKYIOTb BUTOTOBAEHHSA. AO UMHHUKKIB, AKi CyAaM CAIA
6patm A0 yBaru, BiAHOCUTbCA O6'EM BWIOTOBAEHOI
NPOAYKLIi, xapaKktep ii BUFOTOBAEHHS, YN BUKOPUCTO-
ByBaAacs BOHa, a TakOX NparHeHHs A0 3A00yTTA npu-
6yTky» [3, €.247].

OKpiM BMLLEHA3BaHUX Al NipaTCbKMMK BBaXa-
FOTbCA HACTYMHi: BUrOTOBAEHHSA YNakoBKM abo cama
yrNakKoBKa; BMBI3, BBE3EHHS | NPOBE3EHHS; NPONO3u-
Ljis BIAHOCHO NPOAAXy, OpeHAa, HapaHHSA NO3KKK abo
6yAb-AKOI iHLWOT GOPMU MOLUMPEHHS; BOAOAIHHSA 3 Ha-
MipOM 3AIMCHEHHS A, nepepbadenHnx B n. 1- 4 Bia-
HOCHO MipPaTCbKMX EK3EMMASIPIB, AKLLO AULLE AiSl 3AiN-
CHIOETbCA B KOMEPLiMHMX MacluTabax i 6e3 A03BOAY
BAACHUWKa MpaBa Ha AiTepaTypHui abo XyAOXHil TBip,
Ha 0oro BUKOHaHHSA, Ha doHorpamy abo nepeapady A0
edipy, 3aAeXHO BiA KOHKPETHOrO BUNaAKY. BAacHUK
AILLEH3II MOXe HapaTU AO3BIA, OCKIAbKM BiH Ma€ Ha ue
npaBa yepes3 CBOK AOTOBIPHOIO AiLEHS3II.

Maclutabu HeraTMBHMX HACAIAKIB, fIKi HacTaroTb
B HaACAIAOK nipatctBa y cdepi npaBa iHTEAEKTyaAb-
HOi BAAQCHOCTI 00YMOBAIOE NPUNHATTS 3aX0AIB LLOAO
MOro nonepeAXeHHs He AWLLIE Ha HaLiOHAaAbHOMY, a M
MiXHapoaHOMY piBHi. Tak, Yropa TRIPS BTO B cT1. 61
3000B's1I3aB CTOPOHW NnepepdavnuT KpUMIHAAbHY BiA-
NOBIAAABHICTb | NOKapaHHSA 3a YMUCHE KOHTpadakTHe
BUKOPUCTaHHA $ipMOBOi Mapku abo TOBapHOro 3Ha-
Ky, @ TaKOX 3a MipaTCbke BUMKOPUCTAHHSA TBOPIB, LLO
OXOPOHSIOTbCA aBTOPCbKUM MPAaBOM, WO 3AIMCHIOETb-
CA B KOMepLUiMHMX MacliTabax: «lTokapaHHA BKAOYAE
TIOPEMHE YB'I3HEHHS | AOCWUTb CEPHMO3HI Tpadu, abu
CMOHyKaTu BIAMOBY BiA NOPYLUEHHS, | CNiBBIAHOCUTLCS
3 piBHEM MOKapaHHSA, NPU3HAYEHOro 3a KPUMiIHaAAbHI
AISIHHSI @HaAOTYHOT MipK TAraps. Y AesiKMx BUNapkax
NnoKapaHHSA TaKOX BKAKOUYAKOTb apeLuT, KoHdiCKaLito i
3HULLEHHSA TOBapIB, NPO fAKi MAe MOBa, i BCiX MaTepi-
aAiB | OCHOBHOIO YCTaTKyBaHHSA, BUKOPUCTAHOIO AAA
3AIMCHEHHA nNpaBonopyleHHs. CTOPOHU MOXyTb ne-
peabaunTn KpUMiHaAbHY BiANOBIAAABHICTb i Mipy no-
KapaHHS 3a iHLWIi AiSIHHS, WO € NOCAraHHsAM Ha npasa
iHTeAEKTYaAbHOI BAQCHOCTI, 0COBAMBO TOAi, KOAM BOHM
3AIMCHIOOTLCS YMUCHE | B KOMEPLIMHMX MacluTabax».

Bia nipatctBa 0COBAMBO CTpPaxAatTb LUKIAbHI
NiAPYYHUKK, TEXHIUHI | HAYKOBI BIAKPUTTA i AiTepaTypHi
b6ectcenepu, 3anMcu My3MUHKUX TBOPIB, ayAiOBi3yaAbHI
TBOPU, Nepepadi A0 edipy, KOMN'IOTEPHI Nporpamu i
6a3un paHuX. MipaTcTBO 3aBAAE 30MTKM iHTepecam aB-
TOopa, BUAABUA, a TaKOX BAACHUKIB CYMDKHMX Mpas.

BoHO TakoX 3anopitoe 36UTOK iHTepecam npaLlis-
HUKIB iHAYCTPIT KyAbTYPH, OCKIAbKK, MIAMIHAOUM 30yT
3aKOHHOI MPOAYKLi, BOHO BEAE AO 3HWXXEHHA AEranb-
HOro BMPOOHWLTBA; HAapeLLTi, BOHO 3aBAAE 3OUTKM iH-
TepecamM AepxaB, OCKIAbKM 0COOM, WO 3anMatoTbca
nipaTcTBOM, 3aBXAM 3AIMCHIOOTb CBOH AiIAbHICTb
nianiabHo. Ocobu, AKi 3ariMatoTbCA NipaTCTBOM, YaCTO
HamaratTbCa BUMNpPaBAATM CBOM AiSIAbHICTb, CTBEp-
AKYHOUM, WO, OCKIAbKM BOHM MPOAAKOTb CBOI TOBapH
AelleBlle, Ue pobutb iX AOCTYMHUMW AAS LLUMPLLIOT
nybAikK, fika, iHaKLle, He Moraa 6 cobi iX AO3BOAUTM.
[Mpote, HaBiTb HE AMBASIMMCH Ha Te, O MPOAYKLIA ni-
paTiB NPOAAETLCSH AELLEBLUE, LIe € HE HACAIAKOM iX 3y-
CWAb, @ PE3YALTATOM TOrO, WO BOHM NapasuTytoTb Ha
TBOpaXx, AKi 3'ABAAIOTbCA 6€3 X TPYAOBOI AiSIAbHOCTI.
BOHM HIYOro He BHOCATb AO HaLiOHAAbHOI TBOPYOCTI,
a, HaBMNPOTH, 3HULLYIOTb OCHOBY MICLIEBOI iHAYCTPII i
HeraTMBHO BMAMBAOTb Ha 1i CTOCYHKWU 3 IHO3EMHUMMU
BUAABLAMMU i BUPOBHMKAMM.

AiSIAbHICTb BBa)XXa€ETbCS HE3AKOHHOK HE3anex-
HO BiA TOro, AKMUM CNocoboM BUPOOASIETLCS BUIOTOB-
AEHHA HEAO3BOAEHUX EK3EMIAAPIB.

LLLo cTocyeTbCs ApyKapCbKMX TBOPIB, TO 3aBAAKHK
MacOBOMY PO3MOBCIOAXEHHIO CUCTEM ODCETHOIO APY-
Ky, 0c0bMU, AKi 3aiMatoTbCsl MiPaTCTBOM BIATBOPHOIOTh
3aKOHHI BUAQHHA GaKCUMIABHUM YUMHOM LLASIXOM BU-
Nycky B MPOAaX Cepii NipatcbKux ek3emMnaspis, abo
KOMitOKOUM OpUriHaAbHI BMAAHHS, abo CTaBAAYM Ha
HUX CBIl BAACHWUI GiPMOBUIM 3HAK, YHUKAOUN TaKUM
YMHOM BCiX POBIT i BMTpaAT, NOB'A3aHUX 3 MEPEKAa-
AOM, HAbOPOM i Tak AaAi. YacTille BCbOro BUKOPUC-
TOBYIOTbCA HACTYMHi $OPMU BUTOTOBAEHHS NipaTCbKUX
EK3EMMNAAPIB APYKaAPCbKUX TBOPIB: dpoTorpadyBaHHA
3aKOHHOTO BMAQHHS | BUIOTOBAEHHS Cepii ek3emn-
ASIPIB, WO € GaKCUMIABHUMMK KOMiIAMU OPUTriHAaAbHOIO
BUAQHHS; BIATBOPEHHSA 3aKOHHOIO BUAAHHSA B MaM'ATi
KoMM'toTepa 3a AOMOMOrOK CKaHepa i Moro nopanb-
we GakCUMiAbHE BUTOTOBAEHHS; BUTOTOBAEHHS LLAS-
XOM (OTOKOMNItOBAHHA 3aKOHHOMO BUAQHHSA MaTpuLM,
AKa NoTiM PO3MHOXYETLCH 3@ AOMNOMOrol0 Manoraba-
PUTHOTO OGCETHOro yCTaTKyBaHHA LUBUAKOIO APYKY;
6e3nocepepaHe GOTOKOMItOBAHHA 3aKOHHOMO BWAAH-
HSA, AK MPaBUAO - MOT0 OKPEMMX YACTUH, 3 MOAAABLLUM
NPOAaXEM BUIOTOBAEHUX EK3EMMAAPIB B MicCLSX,
yacTille BCbOro po3TtalloBaHmx No6AM3yY Bia yUbOBKX
3aKAaAiB.

Mpw nipaTcbKOMYy BUIOTOBAEHHI GOHOrpam Hau-
yacTille, BUKOPUCTOBYIOTbCA HACTYMHiI 3acobu BUro-
TOBAEHHSI HE3aKOHHMX KOMii: cepiiHe AyOAtOBaHHS
B eAeMEeHTapHin dopMi 3BYKOBUX 3anmcCiB Ha OCHOBI
MaTpuui abo ekdemnasipa ¢oHoOrpamu Ha Kacetax,
AKLLO 30BHILLHI XapaKTePUCTUKN AO3BOASIIOTb iX AETKO
BIAPI3HWUTK BiA 3aKOHHOTO 3aMucy i TUM CaMUM AatoTb
MOXAMBICTb 3 MEPLUOro MOrASiAY KOHCTaTyBaTW, LLUO
MAETbCA MPO NOBTOPHMI 3aMnuC; cepiriHe AyOAOBaHHSA
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B CKAQAHILWIM GopMi AOPOroi imMiTaLii 3aKOHHOIO 3anu-
cy, Npote 3 iHWKUM rpadiyuHMM 0POPMAEHHSIM, HIX Ha
AO3BOAEHUX KOMifX; cepinHe AyBAIOBaHHSA B CKAQAHI
dOpPMi LIAAXOM TOUYHOI abo NPaKTUUHO TOYHOI iMiTauii
3aKOHHOTO 3aMnMncy TakuM YMHOM, L6 crnoxmBay He
3p03yMiB, WO MAETbCA MPO MipaTCbke BIATBOPEHHS;
AYOAIOBAHHSA, LLO 3AIMCHIOETBCS TaKUM XX AOPOTMM,
AK | B monepeAHbOMyY BUMAAKy cnocobom, npote 3 Bu-
KAFOUEHHSAM BCiX MOCMA@Hb Ha Mpi3BuLLLEe aBTopa, 060
$ipMOBMIA TOBapHUM 3HAK abo 3HaK 3aKOHHOIO BMU-
pobHUKa; «KycTapHe» AyOAOBAHHS, AKe 3AIMCHIOETLCA
3a 3aMOBAEHHAM MPUBATHOI 0COOU 3a BMHArOPOAY;
MOHTaX, WO 3AIMCHIOETLCA MpaLiBHUKaMK paaio abo
ocobamu, NOB’A3aHUMMU 3 MY3UYHUM PUHKOM.

Mpu nipaTtcbKOMY BUIOTOBAEHHI KOMM'FOTEPHMUX
nporpam, HanyacrTille OAHa KOMis NPOorpamMu BUroToB-
ASIETbCS 0c0BaMU, AKi BXOASITb AO CKA@AY BUPOOHUYOT
6puraam abo MatroTb AOCTYMN AO AKEPEA Nporpam i A0
TEXHIYHOI AOKYMEHTALi IK 3aKOHHI KOPUCTyBaYi; TUM
CaMMM BOHM OTPUMYHOTb B CBOE PO3MOPSAXKEHHSA NpPO-
rpamy, LLO XapaKTepM3yeETbCA 0OMEXEHUM TUPaXEM
i BMCOKOK BapTicTio, abo «3aMOBAEHY» MpPorpamy,
a noTiM AOMOBASIIOTBCSI MPO BUIOTOBAEHHS KOMii AASE
TpeTix 0ocib, SKi XouyTb OTPMMATK LK Nporpamy 3 He-
NMOBHOK OMNAATOH il BApPTOCTi; EK3EMNAAPU BUIOTOB-
AAFOTbCS  KOHTPadaKTHUM UYMHOM (TOBTO MOBHICTO
KOMitOKTbCA B TakWMi cnocib, o nokyneub He Mae
MOXAMBOCTI BiAPIBHUTU iX BiA 3aKOHHUX EK3EMIAAPIB)

i NpoaatoTbes 3@ BiAbLL HU3bKMMMW LiHAMMW, UMM 3a-
KOHHI eK3eMnAspu; Konii HaparoTbcs «6e3KOLUTOBHO»
PO3APIGHUMK  MPOAABLAMMU  KOMM'FOTEPHOrO  ycTaT-
KYBaHHS, fKi HapaloTb KAIEHTAM 3aMOBAEHI Mporpa-
MW abo Ti, AKi € HanbiAbLL BXMBAHWMMK, BBOAAUM iX
B Nam'sTb KOMMN'tOTEPIB (Ha XOPCTKMI AUCK) abo 3a-
NMUCYHOTLCHA Ha AUCKETU. B paHOMY BMNAAKY HapaHHSA
NipaTCbKMX KOMiM 3AIMCHIOETBCS 3 METOIO CMPUAHHSA
36yTy KOMM'tOTEPIB.

TakMuM 4MHOM, MipaTCTBO Yy cdepi aBTOPCLKOro
npaga i CyMiDKHUX NpaB MOXHa PO3rAfAaTHU Y BY3b-
KOMY Ta LUMPOKOMY PO3YMiHHI. Y BYy3bkOMYy - L€
3aKOHOAABYE BM3HAYEHHA MipaTcTBa: HE3aKOHHE
BMPOOHMUTBO Ta BBEAEHHSI B 00ir came KOoHTpadak-
THUX NPUMIPHMKIB TBOPIB, dOHOrpam, Bipeorpam,
nporpamMm MOBAEHHS. ipaTcTBO y chepi aBTOPCbKOro
npasa i CyMiXXHUX NpaB y LWMPOKOMY PO3YyMiHHI — Le
NOPYLUEHHS NMpaB LUASXOM BUKOPUCTaHHA TBOPIB abo
006'eKTiB CyMiXHMX NpaB 6e3 A03BOAY CyHEKTIB LMX
npas, NpPW LLbOMY OCHOBHa MeTa Takoro BUKOPUCTaH-
HSl — OTPMMaHHS NPUBYTKY. TakMM YMHOM, B YKpaiHi
nipaTCTBO BU3HAYAETLCH B 3aKOHOAABCTBI Y BY3bKO-
My 3HayeHHi. A TOMy 3aAMLLIAETbCA MUTAHHA BipHE-
CEHHSI A0 MOHATTA NipaTcTBa BUKOPUCTAHHSA TBOPIB,
doHOorpam, KOMMN‘tOTEPHMUX NPOrpam, Po3rnOBCHOAXKE-
HUX 6e3 BUPOOHULITBA iX KOMil, a TAKOX HAAAHHA B
npokar ix NPUMIPHUKIB i3 MOPYLIEHHAM MnpaB aBTo-
piB, BMKOHABLIB iHLWMWX CYH'EKTIB CYMiXHMX MNpaB..

AITEPATYPA

—

3akon Ykpainu Bin 11 squmusa 2001 p. «IIpo BHecenHst 3min no 3akony Ykpainu «[Ipo aBTopcbKe mpaBo i cymixHi npasa»

2. Kosanb A. [lpo6semu nonaTkosoi Ksasidikauii nopyuiens aBropchkoro npasa i cymixunx npas / A. Kosaab//IOpunuuna rasera.

—2005. — Ne 15 (51). — C. 18.

3. JIunuwk JI. ABTOpCcKOe npaBo M cMexHbie npasa / JI. Jlunuuk [nep. ¢ ¢p.; npeauciosue M. ®enorosa]. — M. : Jlanomup; Manarensctso

IOHECKO, 2002. — 788 c.

4. Menpuukos M. TTipaTcTBO K 3/I0YMH Y Tady3i aBTOPCHKOTO MpaBa Ta CyMiXKHUX MpaB: MOrsa Ha npobiemy /M.Mensnukos// [Tpaso

Ykpaiun. — 2003. — Ned. — C. 72-75

5. TIpo posmoBCIOIKeHHs MPUMIPHHKIB aymioBisyaqbHUX TBOPiB Ta (oHOrpam: 3akoH Ykpainu Bin 23.03.2000 p.Ne 1587-111 // Odiuiitauii

Bicuux Ykpainu. — 2000. — Ne 16 Bin 05.05.2000p.

6. Yrona mpo TOpProBesibHi acHeKTH Mpas iHTeJeKTyas bHOi BaacHocTi: Yroga Ceitosoi opranizauii Toprisai Big 15.04.1994 p. [Enexrponuuit

pecype] / Pexxum nocryny : // http://zakon.nau.ua

7. Ueborapbos B. ITipatctso y cepi aTopebkoro npasa i cymizkuux npas / B. Ue6otapsos, B.Tpoiubka / [Enexrponnuii pecype] /Pexxum

noctyny : http://patent.km.ua/ukr/articles/i299

CrarTa onybnikoBaHa y 36ipHUMKY HayKOBUX npaub: AKTyaAbHi Nnpo6aemu AepXXaBu | npaBa: 36.HayK.
npaub. - Opeca: FOpupuuHa Aitepatypa, 2011p. - Bun. 59. - C.336-341.



