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MPABA ABTOPCKME. NEKLUU NO TPAXXAAHCKOMY NPABY!

LUuroBuu I.1.

ABTOpCKVIe npaBa, Ha3blBAaeMbld WHOrAQ
npaBaMu BOCMPELLEHNS], COCTaBASAIOT 0OCO-
6yt0 KaTeroputo CrnocobHbIX K OLEHKE WMYLLECTB
U UMeHytoTCs B CT. 282 YcT. LleH3, umyLiectBoMm
braronprnobpereHHbIM.

dTa KaTteropus nNpaB HE UMEET HUYEero aHano-
rmyeckaro cebe B PUMCKOM npaBe, Tak Kak OHa Bbl-
3BaHa TeM 0COOEHHbIM NMOAOXEHUEM, B KOTOPOE CTaA
B HOBOE BpEeMSsi MCUXMUECKUIW Tpya, MepecTaBLUMi
6bITb 3a6aBOM B Yacbl AOCYra W MOAYYMBLUMI 3HaYe-
HWe npodeccnn. ToAbKO BAaropaps aBTOPCKUM Mpa-
BaM, MOAYYMBLUMM Bceobllee npu3HaHWe, ABMAACh
BO3MOXHOCTb NpeAaTbCA YMCTBEHHOMY TPyAy, Kak
npodeccuu.

TonbKkO BAaropaps aBTOPCKUM npaBam, — YarT,
yOMBLUMIA MHOTO TpyA@ M BPEMEHMW Ha CBOE OTKPbI-
TMe, MOT MoAyYaTb C OAHOM TOAbKO ¢dabpuku 48 T.
Tan. €XEroAHOro Aoxopa. UTo kacaetcss OTHOLUEHMSA
3TUX NPaB K YyBCTBY MpaBAbl U CNPaBeAAMBOCTH, OHO
Tak roBOPUT B UX MOAb3Y, UTO Aaxe 6e3uepeMoHHble
AmMepuKaHLbl, NnepeneyataB couynMHeHWe AMKKeHca,
BbINAGTUAM eMy 4 T. AOANGPOB.

Mpu3HaHbl M CYLLECTBYHOT NpaBa aBTOPCKWUA B
cuAy 6e3ycAOBHOM HeobxoaMMocTH, MO0 ocTaBaTheA
NPy BO33PEHMU, UTO TPYA NMCUXUUECKUI AONKEH CAY-
XWTb AULLUb NMPENPOBOXAEHUEM BPEMEHU U UTO EMY,
CAEAOBATEAbHO, AOAXHbI OblTb MOCBALLAEMbI AWLLb
yacbl AOCyra, MOAOXMTEAbBHO HEBO3MOXHO. Aopa
balipoH, Bo3cTaBaBLIMI NPOTMB Banbrep-CkotTa 3a
TO, UTO OH Bpan AeHbIM 3@ CBOM NMPOU3BEAEHUS, cCaM
BMOCAEACTBMM B3AA CO CBOMX M3patenen 24 1. QyHT,
CTEPA.

UTo KacaeTca HpaBCTBEHHAro 3HauyeHus, CBS-
3@aHHaro ¢ NpuW3HaHWEeM aBTOPCKMX MpaB, TO OHO B
BbICLUEN CTENEHU 3HAaMEHATEAbHO.

C np13HaHWEM UX UCHE3AM AABPUPOBAHHbIE NO-
3Tbl U MPUABOPHbIE MCTOpUOrpadbl; ¢ MPUIHAHUEM

MX BMECTO MOAAUYKM IBUAOCh TPYAOBOE BO3HArpaxae-
HWe, @ BMECTO MUAOCTM — NpaBo. Ecan 6bl CepBaHTeC
XWA B HaLlly 3noxy, To, 6BAaropaps aBTOPCKUM npaBam,
eMy, Mo BCeN BEPOATHOCTH, HE MPULLAOCH Bbl yMEpPETb
C FrOAOAY.

lepBasi Teopus, CO3HaBLUAS HEOOXOAMMOCTb
NPU3HaHUA aBTOPCKKX npaBs, nosBuAaacb B XVII cT.,
HO He Mmest MoA cobol HUKAKOM NO3UTUBHOM OMopbI,
OHa NpuHYXAeHa 6bina 06paTUTbea K PUMckomy npa-
BY, B KOTOPOM Ha 3TOT pa3 He MOrAa HAMTU HUYEro Mo-
AOOHAro; Ho, He CMOTPS Ha 3TO, OHa CAEAaAa MOMbITKY
NMOABECTM 3TW MpaBa Nnoa PUMCKoe NOHATHE npaBa
COOCTBEHHOCTU. ATUM 0OBACHSAETCS 0OLLENPUHATLIN
TEPMUH «MPABO AUTEPATYPHOM COOCTBEHHOCTU», YMo-
TpebAeHHbIV B Hawem X Tome cT. 420 np. 2 1 B rA. VI
Yer. LleHs. cT1. 282-354. Bckope 3ateM ObIAO NPU3Ha-
HO My3blKaAbHOE NpPaBO aBTOPCTBA, a 3aTeM W NpaBo
aBTOPCKoe B 006AACTU 0OpasHbIX MCKYCTB, U MOABU-
AOCb HOBOE MpPaBO MO Ha3BaHWIO «MpaBa My3blKaAb-
HOW M XyAOXECTBEHHOM COOCTBEHHOCTMY.

Takoe NoABEAEHWE aBTOPCKMX MpaB MOA MOHS-
Te cOOCTBEHHOCTM MOMAO AWLUb 3anyTaTb AEAO, Tak
Kak npaBo COBCTBEHHOCTU Ha BELLb UMEET ONpeAe-
AEHHbIM, 0CA3ATEAbHbIN NMPEAMET, TOTAA KakK aBTop-
CKOe MpaBo Takoro obbekTa He MMEET, U ObiTb aBTO-
POM COUYMHEHMUS, OMNepbl, KAPTUHbI, BOBCE HE 3HAUUT
ObITb BOTYMHHUKOM, KaK 3TO AymaeT [obeaOHOCLEB.
Bo3bmeM npumep, aBTOP COUMHEHMA NPOAAET NPaBo
U3AaHWUS KHUTOMPOAABLY; 3AECb, ECAM UCKATb aHaANO-
rMI0 aBTOpPCKAaro npaBa C NpaBoOM COOCTBEHHOCTH,
MOXHO MPUWTU B HEAOYMEHWE NMPU PELLEHUN BOMPO-
ca, Y KOro xe 310 nNpaBo? MoxeT 6bITb TakXe NpoAaH
AVLLIb OTAEAbHbIV 9K3EMMASIP; B 3TOM CAyvyae Mo OT-
HOLLEHUIO K KaXXAOMY 3K3eMMASpY BYAET UMETb CUAY
cT. 537, OH ByAET CUMUTaThCs ABUXUMOLIO BELLbIO (res
corporalis) 1 N0 OTHOLLEHUIO K HEMY BO3MOXHO NpaBo
COBCTBEHHOCTU. 3A€Ch 1 cCaM aBTOP MOXeT 0bAaaaThb

1 ApyKyeTbes 3a BUAAHHAM: LintoBrub [1. . Aekumu no MpaxaaHckomy MpaBy (MMyLLLECTBEHHOE U HACAEACTBEHHOE
npago). - Opecca, 1879. - C. 365-401. Aitorpadisi 3 pykonucy KOHcnekTa cTyaeHTa €.€. KOATOBCbKOro
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3K3EMMNASIPOM CBOEr0 COUYMHEHUSA 1 MO OTHOLLEHMIO K
Hemy ByaeT MmeTb MecTo ¢T. 537; Ho 310 ByaeT He To,
0 Yyem rosoputcs B CT. 282 - YcT. LleHs. BbizBaHHas
Ha AOMPOC M NoCTaBAEHHAs B HEOOXOAMMOCTb YKa-
3aTb Ha O0ObLEKT AMTEpaTypHaro npasa COOCTBEHHO-
CTW, CTapasi Teopusi noTepsinacb U HazBana 3TUM 06b-
EKTOM CoAepXaHWe NpPOou3BEAEHMS. HO OuyeBMAHO,
YTO COAEPXKAHME TO U HE MOXET ObiTb 3TUM 0OBLEKTOM,
160 OHO yCBOMBAETCH BCEM M KaxXAoMy. AASt caMoro
aBTOpa BecbMa 4acTo rAaBHbIM MOBYAUTEABHLIM MO-
TMBOM M3AAHUSA B CBET CBOEr0 COUMHEHUA SIBASETCA
He CTPeMAEHHWE MOAYYUTb BbIFOAbI, KOTOPOE OTOABMIa-
€TCsl Ha BTOPOW MA@H, a XXeAaHUe NOAEAUTLCS ¢ MyOAn-
KO YCBOEHHbIMU UM UAESIMMU.

370 Xe camoe BUAHO M3 cpaBHeHuA cT. 330 Ycr.
LeHs, co c1. 1040 - Ycrt. Ipaxa. Cya., Tam ACHO npo-
BOAMUTCSI pa3AMuMe aBTOpCKaro npasa oT npasa co6-
CTBEHHOCTU Ha OTAEAbHbIE 3K3EMMASPbI.

Elle meHee cocTosATeAbHa TEOPUS AOrOBOPa, Mbl-
TaBLLUASACS BbIACHUTb NPABO AUTEPATYPHON COBCTBEH-
HOCTM nyTeM GUKLMMK, MO KOTOPOW aBTOPCKOE NpaBoO
OCHOBAHO Ha NoApa3yMeBaeMOM AOrOBOPE MEXAY
aBTOPOM W MOKynaTenemM, Ha OCHOBaHWKW KOToparo
3TOT NOCAEAHMI 06A3yeTCA He AeAaTb KOHTpadaKLUMU.
OueBUAHO, UTO NOACOHas GUKLMS He nmeeT cebe HU-
KaKoro onpaBAaHWS B AEWCTBUTEABHOCTU U HECOCTOS-
TEAbLHOCTb es1 06HapyXMBaeTCs elle ACHee, KOraa aB-
TOP CKPbIBAET CBOE UMS M COYMHEHME MBAQETCA MOA
NnceBAOHMMOM.

HakoHel, nocaepHAss Teopus, BO3HMKLLAA MO
3TOMY NMOBOAY, - TEOPUS MOATLLIENCKAro MeponpusiTUs
- BMAWT B @aBTOPCKOM MpaBe U 3anpeLleHnn KOHTpa-
daKuMKM MOAMLENCKYIO Mepy, HanpaBAEHHYH K COXpa-
HeHuto o6Lwen 6e3onacHoOCTU. ITa NOCAEAHASA TEOPUSA
He ocTanacb 6€3 BAMSIHUA Ha PEAAKTOPOB Hallero
CBopaa lNonox. 22 Anp. 1827 r., pa3BUTOE 1 AOMOAHEH-
Hoe MHeHue Toc. Cos. 8 AHB. 1830 r. npuypounBaet
aBTOpCKoe npaBo k CBoay 3akOHOB MOAMLENCKUX, K
YctaBy LUeHsypHomy B XIV 1. CB. 3ak. Toxe camoe 1
OTHOCUTEABHO MY3bIKAAbHOW M XYAOXECTBEHHOM COb-
CTBEHHOCTU, Ha ocHoBaHuu Monox. 1845 (Monaox. 21
AHB. 1846 1. n MH. I. CoB. 18 fAHB. 1857.).

OyeBMAHO CaMK peAaKTopbl CO3HABaAM, YTO 3TH
NOCTAHOBAEHUSA AOAKHbBI MMETb MECTO B X TOME U CO-
3HaHWe 3TO BbIPA3WAOCh B CAOBaX: «A€Aa CEro poAa
AOAXKHBI ObITb NPOM3BOAMMbI B Cyaax MECTHbIX MO
obwmm nopaakam» (ct. 319, 342, 351 - Yer. LeHs.,
CT. 724-2 y. X 1. N0 U3A. 76 T. cT. 217 - Yct. Ipaxa.
Cyponp.).

TakoBbl TEOPUK, B KOTOPbIX BbIPa3UAUCh NOMbIT-
KM 06BACHUTb aBTOPCKOE NMpaBo. YTo e kacaeTcs co-
BPEMEHHO/ TEOPUU, TO OHU AEPXATCHA TOr0 MHEHMUS,
UTO aBTOPCKOE MPaBO npeacTaBAasieT coboto ocobyto
KaTeropuio nNpae, He UMEIOLLMX OTHOLLIEHMA K NpaBy
CO6CTBEHHOCTM UAM NpaBamM 0683aTeAbCTBEHHbIM.

Bce aBTOpCcKkUA NMpaBa CXOASTCA B TOM, YTO OHU
He umerT npeavetra (6e3npeAMeTHbl) U MOoMbITKa
OTbICKaTb MPEAMET MX HU K YeMy He MOXEeT npuBe-
cTu. Bce aBTOpCKMA MpaBa CXOAHbI €llle B TOM, UTO
He umest MpeAMeTa, UMEIT COAEPXKaHME, 3aKAKUatO-
LLleecs B TOM, YTO aBTOp, ONMpasCh Ha 3aKOH, MOXET
BOCMPETUTb 3KCMAOATALMIO CBOEro MNpPOU3BEAEHUSA
ype3 pasMHOXeHKEe ero GopmMbl. ATO BOCMNPELLEHUE B
HEKOTOPbIX CAyYasix HyXaaeTcs B A0OaBAEHWMU, OTHO-
cAlWemMca K 06AaCcTU My3blKM U ApaMaTUYEeCKMX Npo-
M3BEAEHWUI - NPaBO 3anpelleHrs nybAMUHbIX NPeA-
CTaBAeHWN. BOT B uem 3akAlouyaeTcs copepxaHue
aBTOPCKUX MpPaB W HapylLleHWe 3TOr0 COAEPXaHMS
6yaeT KoHTpadakumen (YA. o Hakas, c1. 1683, 1684 1
1685; ctopa xe oTHocATeA cT. 282, 296, 321, 347 un
348 - Yer. LeHs.).

Tenepb HEOOXOAMMO PELLUTL BOMPOC, Kakoro
poAa NMPOM3BEAEHUST AAIOT aBTOPY aBTOPCKOE NpaBo?
Ha atoT Bonpoc, noctaBA€HHbIN 00LLe, MOXET ObiTb
AAH CAEAYIOLIMI Takxke OoOLWMI OTBET: AAKOT MpaBo
BOCMPETUTb Pa3MHOXEHWE MOCPEACTBOM KaKuX Obl
TO HU ObINO CPEACTB, T€ NMPOU3BEAEHUA MCUXMUECKa-
ro TBOpPYECTBa, KOTOPbISI HE TOAbKO BbILLAM U3 AYLLIN
aBToOpa, HO OTBEPAEAM HO €ro BoAE B CNOCOBHOM K CO-
XpaHeHuto opme.

AAs TOro, utobbl MMEAO MECTO aBTOPCKOe Mpa-
BO, HYXHO, UTOBbl OTBEPAEHME MPOMUIOLLAO MO BOAE
aBTOPA, NPUUEM B HEKOTOPbIX CAydasix 6e3pasArMuHo,
CcaM AW OH MPOM3BEA 3TO OTBEPAEHME, UAM €70 MPOU3-
BEA 33 HEro Apyroi, Bce paBHO cOHBCTBEHHOPYUYHO AU
aBTOp HanmucaA COUYMHEHME, UAU OH AMKTOBAA APYro-
My. BOT nepBbIii Npu3HaK aBTOPCKUX Npas. Ha atom
OCHOBaHWW Te MPOU3BEAEHWSA, KOTOPbISA HE MOFYT OT-
AMUUTBCS B CMOCOOHYIO AASI COXPAHEHUs bopmy, He
AAKOT aBTOpCKaro npaea (rpauuosHasn nosa, XecT u
np.). CAOBOM, HET aBTOPCKMX NpaB B 06AACTU npea-
CTaBASIIOLLIMX UCKYCTB. He ByaeT aBTopckaro npasa u
Tam, rae Npov3BEeAEHUE MCUXMUYECKAro TBOPUYECTBa,
XOTH U TOAHOE NMPUHATL CNOocobbl K COXPaHEHUIO Gop-
Mbl, TEM HE MEHEE esl He NPUHSIAO (OCTPOE CAOBO, UM-
NpoBMU3aLMS, ANUrpamMma 1 T. A.).

XoTA 3TOMY HECKOAbKO MPOTMBOPEYMT CT. 297
Yet. LleH3., HO CMbICA esi BMoAHE 00bsCHAETCS TeMu
061LIECTBEHHbIMW YCAOBUSAAIMM, CPEAM KOTOPbIX OHa
BO3HWMKAG, @ MMEHHO OTCyTCTBMEM MNyOAMUHOCTU; B
TO BPEMS HE CyLLEeCTBOBAAO HW MyOAMUHbIX CYAOB,
HW 3eMCKMX COBPaHKii, HU AYM; TEMEPb XEe Mbl UMe-
€M MHOTO CAy4YaeB, A€ 3Ta cTaTbsi HE MPUMEHUMA.
Peub, cka3aHHas B CyAe, HE AAe€T aBTOPCKaro npaea
N MOXET ObITb NepeBeAeHa APYTMMKU B CNOCOOHYO K
coxpaHeHuto ¢opmMy. OUEBMAHO, UTO BOMPOC, MOXET
AV @BTOpP M3YCTHO CKa3aHHOM peyn BOCMNPETUTb Nepe-
BeAEHME esl B MUCbMEHHYH GOpMY, PELLMTCS Tak UAK
MHaye, CMOTPA MO MECTY, TA€ CKa3aHa peyb, CKkasa-
Ha peub B MecTe NybAMUHOM, T. €. AOCTYNHOM BCEM
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U KaXXAOMy, UAK Xe HeT. OTCropa SICHO, UTO Ha CTEHO-
rpadMpoOBaHHY0 peyb aBTOPCKAro npasa HW Yy KOro
HeT, HU Yy cTeHorpada, HU y aBTopa. B Tom xe cayvae,
KOrAQ@ YCTHO M3AOXEHA pedb He B NyOAMYHOM MeCTe,
TO aBTOP COXPaHAET Ha Hee NpaBo; CHoAA@ OTHOCUTCA
AeKUMA npodeccopa, YMTaHHas B ayautopun, nbo ay-
AUTOPUA He ecTb NybAMUYHOE MECTO.

Xota cteHorpad M He MOXET CuuTaTbCsl aBTO-
pPOM, TEM HE MeHee OH MOXET NpUobpecT aBTOPCKoe
npaBo, cocTaBAeHWEM COOpHMKa cTeHorpadpUyeckmx
OTYETOB; B 3TOM MOCAEAHEM CAyYae emMy MpuHaA-
AEXWT aBTOpcKoe npaBo, Mbo B BbiIBOpe U cucTe-
MaTMYECKOM PACMOAOXKEHUN OTYETOB MNPOABASIETCA
€ero MnCUXMYEeCKoe TBOPYECTBO (TOXE OTHOCUTEABHO
aBTopa xpectomatuun - 297 ct. Yer. LeHs.). Ho noa
CKa3aHHOe Bbllle He MOAXOAMT TOT CAy4YaM, Korpa
He M3AaraetTcsi YCTHO, a NyOAMUYHO UMTaeTCa MaHy-
CKPMNT; 3AECb aBTOPCKOE MpPaBO COXPaHSIET CBOK
CUAY; TaK y Hac He YCTHO MPOWM3HOCAT, a 4uTatoT-
CSl AYXOBHbISI PEUYM U NPONOBEAMU, TaKXE U peyn Ha
YHUBEPCUTETCKOM aKTe, MPOMOBEAb; akToBas peub
YMTaAETCHA MO MaHYCKPUNTY, MOABEPTLUEMYCS LEH3Y-
pe. U Tak, rnaBHOe U HEOOXOAMMOE YCAOBWE Cyllle-
CTBOBaHWS aBTopckaro npaea - ¢opma, crnocobHas
K COXpPaHEHMUIo.

lponsBeaeHUs aBTOpckaro TBOpYeCcTBa MOryT
6bITb CBEAEHbI B HECKOAbKO Tpynn W rpynnMpoBKa
UX BMOAHE 3aBMCWUT OT TOM TOYKM 3PEHWUS, C Karo-
POM Mbl AOAXKHbBI H@ HUX CMOTPETb, MOAOXUM AW Mbl
B OCHOBY AEAEHUA 3PPEKT, K AOCTUXEHUID KOTOpAro
OHW HanpaBAEHbl, COAEPXaHMe, UAW Xe, HakOHeL,
popmy.

lepBoe OCHOBaHME AAET HaM TPU TPynnbl:
1) NpoM3BEAEHUS, OTHOCALLMICA K 0BAACTM MbICAU
W 3HaHUA (3DDEKT 3aKAOUAETCS B COOOLLEHUM APY-
MM CBEAEHWI), 2) NPOMU3BEAEHUS, OTHOCALLMACA K
obAacTV KpacoTbl — (3DEKT - AOCTaBAEHWE HACAAX-
AeHUA), 3) NpoM3BEeAEeHMs, OTHOcALLMEecs K 0baactu
NMOAb3bl U LEAeco0bpas3HOCTU (3dDEKT, CTPEMAEHME
NMOAYMHUTL CUABI TPUPOABI Ha CAYXOY UEAOBEKY).

[hAaBHasi oOCHOBa MCUXMYECKaro TBOpPYECTBa
€CTb OLLYLIEHNE KpacoTbl, AOBOAbCTBO. OAMHAKOBO
AOBYIOTCA Ha CBOE MPOM3BEAEHME U CKYABINTOP U XM-
Bonucel, Atobyetcss U MaTeMaTuk Ha A0DbITY0 dop-
MYAY, AHOBYETCA W AMHTBUCT, OTKPbIBLUWIA KOPEHb.
Bor nouemy acteTMuyeckass BOCNPUUMMYMBOCTb €CTb
KPUTEPWI, OMPEAEASIOLLMI BbICLLEE Pa3BUTME MCU-
xuuyeckaro tuna! Tem He MeHee, C FOPUANYECKOM TOY-
KU 3pEHUSI TOPasA0 BaXHee AeAeHWe, OCHOBaHHOEe
Ha ¢opme, B KOTOPYH BbIAMAOCH MNPOU3BEAEHME.
MepBoe, HEOBXOAMMOE YCAOBUE AAS CYLLLECTBOBAHMSA
aBTOPCKaro npaBa - YCAOBWE MPUHATUS NPOU3BEAE-
HUEM GOpPMbl 3PUTEABHOW. 3puTeAnbHas dopma Ae-
AWUTCS1 HA YCAOBHO CMMBOAMYECKYIO M OTpaKatoLLyro
06pasHyto. Takoe AeAeHUE CBOAUT B OAHY KaTeropuio

N NPOU3BEAEHMA 0OAACTU MbICAW U 3HAHWA U NPOU3-
BeAeHMA 0OAaCTM KpacoTbl.

®opma yCAOBHO-CUMBOAUYECKASA

3AeCb CTAaHOBATCA B OAHY rpynny W yyeHoe Co-
UMHEHWE, U My3blKaAbHasi MEAOAUSA, HanNUCcaHHasa yc-
AOBHO-CUMBOAUYECKUMU 3HAKaMU (HOTbl). TOMy, KTO
3HAET CMMBOAbI, AOCTYNEH U 3OPEKT MX: YMTAOLLMIA
yYeHOoe COUYMHEHME YC BOM Ha €T MAEW, BbiPaXEHHbIS
B HEM, YMTAIOLWMK HOTbl TEM CaMbIM MOABEpPraercs
abdekTy meropnu. [pu 3TOM HE UMEET HUKAKOro 3Ha-
UYEHUsT pasAnuMe CUMMBOAMYECKMX 3HAKOB. loa dop-
MY YCAOBHO-CUMBOAMYECKYIO OAMHAKOBO MOAOMAYT U
MbICAb, BblpaxeHHasi BykBamMu, U1 MEAOAUA — HOTa-
MW, U PUCYHOK AOKOMOTMBA, MOMOratoLMIN YSICHUTb
cebe CAOXHOCTb €ro MexaHuama, W kapra EBponsl,
Aatolasi BO3MOXHOCTb MPeACTaBUTb cebe OTHoCU-
TEAbHOE PACMOAOXEHWE Pas3AMUYHbIX MECTHOCTEM (CT.
301 Yer. LeHs.).

®opma oTpaxarolias obpasHas

Ciopa OTHOCATCA Te MPOU3BEAEHUST MCUXUYeE-
CKaro TBOpPYeCTBa, KOTOPbISA, ByAyUM BbIMOAHEHBI aB-
TOPOM, BMOAHE COOTBETCTBYOT 06pa3y, BO3HWUKLLEMY
W pasBMBLLEMYCA B Aylle aBTopa. CopepxaHue Kap-
TWHbI BOCMIPMHUMAETCS! HE Kak CUMBOA, @ kak 06pas,
NocpPeACTBOM nepuenuuu. NMeuxnyecknin adpdpexT Ta-
KMX NPOM3BEAEHUI 3aKAOYAETCS B caMom nx dopme
(cT. 331 - Ycr. LieHs.).

B npousBeaeHUAX YCAOBHO CUMBOAMYECKUX
dopmMa He UrpaeT HUKAKOM POAM, OTCTyNaeT Ha 3a-
AHWM MAGH U ABASIETCA HE LIEABbIO, @ TOABKO AULLIb CPEA-
CTBOM; B MPOM3IBEAEHMSIX BTOPOM KaTeropum dpopma
- BCe, OHa U1 LeAb, OHa Xe U copepxaHue. B npous-
BEAEHMAX NePBO KaTeropmMm HET HUKaKon HeobxoAK-
MOCTM COOCTBEHHOPYYHAro BbIMOAHEHWUS GOPMbI, B
NPOM3BEAEHUSIX BTOPOW — 3TO COCTABASIET CYLLLECTBEH-
Hoe 1 HeobxoAMMOeE YCAOBME aBTOPCTBA.

ABTOPCKWSAI npaBa Ha MpOU3BEAEHUS] nepBaro
poaa

OTHOCALLMACA CroAa aBTOPCKWUS MpaBa MOoryT
6bITb Ha3BaHbl NPaBaMW Ha MaHyCcKpunT (reorpadu-
YyecKue atAachbl, HOTbI, cepBa NOSIBAAIOTCH B dopme
MaHyckpunTa). loka Mbl UMeeM AEAO C MaHYCKpuUI-
TOM, NPOU3BEAEHWE pacCMaTPUBAETCA 3aKOHOM, Kak
NPOAOAKEHME NMCUXMUECKOMN XM3HM aBTOPa M OHO He
MOXET ObITb OTOPBAHO OT aBTOpa, Pa3MHOXEHO Upes
NoBTOPEHWE KaKMMU Obl TO HU BbIANO cnocobamu HU B
LEAOM, HU B 4acTsX. ITO BO33PEHUEe Ha MaHyCKpunT
BblpaxeHo B cT. 1040, 1041 - ycrt. Ipaxa. Cya. B Tex
CAyyasix, KOrAa c aBTopa Npou3BOAUTCH B3bICKaHUE 3a
AOATU, HA MaHYCKPUMT HE pacrnpocTpaHaeTca npaso
KPEeAMTOPOB, XOTs Obl ONyBAMKOBAHWE MaHyCcKpunTa
MOIAO C M3ObITKOM MOKPbITb AOAT. JTO NOBTOPSAETCA
AAXe B TOM CAyYae, KOrAa MaHyCKpPUNT HAXOAMUTCA yxXe
y U3paTenst; aBTOp M 3AECb MOXET ero Bcerpa notpebo-
BaTb 06paTHO (CT. 286, 348, 293 1 294 - YcT. LleHs.).
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M Tak, A0 Tex Nop, NOKa NPOU3BEAEHME NCUXMUECKATO
TBOpPYECTBA HE AULUMAOCH GOPMbI MaHYCKpMMTa, OHO
6e3 BOAM aBTOPA HUKEM HE MOXET ObITb HU MOBTOPE-
HO, HM pa3aMHOXeHo. OT Takoro npaea aBTopa Hap06-
HO OTAMYaTb NPaABO Ha MAHYCKPWUMT, KAK Ha BELLb MO
cT. 534, 1 310 NoCcAeAHEee BO33PEHME U3BECTHO TakxXe
n Pumckomy npaBy. Tem He MEHEE HUCKOALKO He CO-
BMapaeT ¢ TeM NMPaBOM, KOTOPOE aBTOP MOXET XeAaTb
Ha Hero, Kak Ha ABUXMMYIO Bellb (res corporalis) no
cT. 534. — MOXET CAYUMTLCS, YTO MaHYCKPMNT note-
pSAETCS M HalleALlMi ero He BMpaBe, CCbIAASICb Ha
537 cT., U3pathb ero, — 3pecb BYAET UMETb MECTO Ha-
pylleHMe aBTOpCKaro npasa. ABTOPCKOE MpaBO Ha
MaHYCKPUNT CBOAWUTCSI K TOMY, UTO aBTOP MOXET BOC-
NPenaTCTBOBaTb Pa3MHOXEHWUIO ero (cT. 282, 286
n 347 - Ycr. LleHs.). Ctopa Xe OTHOCUTCA U CMUChI-
BaHWe, XOTs B YCTaBe O HEM HMYEr0 HE rOBOPUTCS.
Ho 3 3TOro He CAeAyeT, 4TO AOCTaTOUHO OTCYT-
CTBME Hecornacus, MOAYaHME aBTopa AN Mpu-
obpeteHMA  npaBa  PaAs3MHOXEHWUA  MaHYCKpWM-
Ta; AAA NpUoBpPeTeHnss 3Toro npaBa HeobXoAMMbI
BOASI aBTOpa W COrAacuMe, UM Xe BblpaXeHHoe
(cT. 303 - Ycr. LUeHs.).

[paBo aBTOPCKOE BO3HUKAET U3 dakTa MposB-
AEHUS B CNOCOBHOM K COXpaHEeHUIO popme Toro, Uto
ABMAOCb MAOAOM MCUXMUYECKAro TBOpYEeCTBa aBTopa.
AAst TpUOBPETEHMA 3TOrO0 NpaBa HET HUKAKOM Heob-
XOAMMOCTU B HAAMUYHOCTU TEX YCAOBWIA, NPaBoCcnocob-
HOCTM M AeecrnocoBHOCTM, KoTopbls TpebyroTca AAA
npruobpeteHnsa Bcex Apyrux npas. Cymacluealwnin 1
pebeHOoK, KaTOPXHUK U MOHAaX OAMHAKOBO MOTYT ObITb
aBTOopamu. Pa3 Takoe npaBo NpuMobpeTeHo, OHO 3a-
TEM MOXET ObITb HE TOABKO Y aBTOpa, HO OT HEFO MO-
XeT ObITb NepepaHo u apyromy (ct. 308). Koraa aBTo-
pa yXe He CTano, OHO MOXET NePENTU MO 3aBELLLAHUIO
WAW B COCTaBe «COBOKYMHOCTW» (cT. 1104 - 1 u. X 1.),
Kak MMyLLECTBO BAaronpuodbpeTteHHoe (cT. 282 - YcrT.
LieHs.). 1 B aToM cAyuyae penatotcsi HEOOXOAMMBIMU
YCAOBMS NPaBOCNocobHOCTM 1 aeecnocobHOCTH, 6e3
KOTOPbIX HE MbICAMMa HUKakasi cAenka. MOXHO ObiTb
aBTOPOM, HE AOCTUTIMM 15 AET, HO HEAb3S] BCTYMUTb
B AOroBOp C nspatenem. MoxHo bbiTb aBTopom 17 AeT
N AASI BCTYNAEHWA B TAKOBOW AOFOBOP HEOOXOAMMO
6yA€eT cornacue noneuntens. MMyLLLecTBEHHbIN Xxapak-
Tep aBTOPCKUX NpPaB 3aKAKYAETCA B TOM, YTO OT BOAU
AMLA, KOTOPOMY NpaBO 3TO NepepaHo, 3aBUCUT BO3-
MOXHOCTb UMETb BOAbLLIEE MAM MEHbLIEE KOAMYECTBO
Bellen (res); HO pa3 MPoOM3BEAEHWE Pa3MHOXEHO,
OHO MOCTYNaeT B 06LWMIA rPpaxAaHCKUI 060POT 1 Kax-
AblVi 3K3EMMASP NPEACTAaBAAETCS BELLLIO B TOM CMbIC-
A€, KaK 3T0 NoHumaetcs CT. 534-1 u. X 1. nct. 1042 un
1044 - ycr. paxa. Cya.

WMyLLIEeCTBEHHbIN XapaKTep

MMyLLIECTBEHHbBIV XapakTep aBToOpcKaro npa-
Ba Ha MaHYCKPUNT 3aKAKUYAETCS, Kak Mbl CKa3anM,

B TOM, YTO OHO AA€eT BO3MOXHOCTb, OXpaHAEeMYO 3a-
KOHOM M CYAOM, UMETb BOAbLLEE AU MEHbLLIEE KOAU-
YyecTBO Bellen (res), T. e. IKIEMMAAPOB, CNOCOOHbIX
nokynatbcs, nNpopaBaTbcs, ObITb MPEAMETOM 3aAora
M T. A. I3 ckasaHHaro o nepexoae aBTopcKaro npa-
Ba OT camMaro aBTopa K APYrMM AMLAM CAEAYET, YTO
CyObEKTOM €ro He BCeraa SIBASIETCS caM aBTop: Ta-
KUM CyObeKTOM MOXET OblTb M HACAEAHWK aBTOpa,
M BCAKOE APYroe AMLO, KOTOPOMY aBTOp Mepepan
CBO€ npaBo (NoAapuA, NpPoAaA U T. A.). Bo Bcsikowm
CAyuae, KTo fiBASieTcs cybbekToM aBTopcKkaro npasa
Ha MaHYCKpPUNT, TOT MOXET CBOOOAHO MOAL30BaAThb-
CS 3TUM NpaBOM, pPa3MHOXas, 4pe3 MNOBTOPEHME
OpPMbl  MaHYCKPUMTa, KOAMYECTBO 3K3EMMASAPOB
ero.

CybbeKT aBTopcKaro npasa, KTo 6bl OH HU ObIA,
MOXET MPEAOCTaBUTb Takoe [10Ab30BaHME aBTOpP-
CKWUM NpPaBOM W BCAKOMY APYrOMY AWLLY, HO AMLLb M10-
Ab30BaHMeE, OCTaBasiCb B TO Xe BpPeMsi camM cybbek-
TOM TOrO Xe camaro npasa, U NPUTOM NOAb30BaHWE
OnpeAeneHHbIX pa3MepoB, T. €. UAM MOAb30BaHWE
onpeAeneHHbIM KOAMUYECTBOM 3K3EMIMAAPOB (Hanp.
npaBo m3paTb 2000 3K3.), AU MOAb3OBaHWE B Teue-
HUWU M3BECTHOIO0 BPEMEHM (Hanp. NpaBO M3AaBaTb
npounsBeAeHne B TeueHnn 5 AeT). Aanee, Takoe Npepo-
CTaBAEHWE MOAb30BaHWSA aBTOPCKUM MPaBOM MOXET
ObITb MAM MPOCTbIM AO3BOAEHMEM, T. €. OTKA30M aB-
TOpa OT BCAKUX NMPETEH3UIN MO NOBOAY PA3MHOXEHUS
€ro Npou3BeAEHWI, UAW YCTYIKOKM aBTOPCKaro npasa.
B nepBom cAyyae aBTOp, AaBLUM Takoe AO3BOAEHUE,
HUYEM He CBA3bIBAET cebsa U HU K uemMy He 0053bl-
BaeTcs. HO MHOe Aeno, Korpa npaBO MOAb30BaHMSA
aBTOPCKMUM NPaBOM OCHOBbIBAETCA HE Ha MPOCTOM
AO3BOAEHWM, @ Ha YCTyNKe: TyT YCTynatoLMM CBA3bI-
BaeT cebs n 0b6a3biBaeTcA He NMOAb30BaATbCS CBOUM
aBTOPCKUM MPaBOM AO TEX NMOP, MOKa He BOCMOAb3Y-
€TCH UM TO AULIO, KOTOPOMY YCTYMAEHO NpPaBOo MOAb30-
BaHWA, Noka Hanp. He 6yayT pacnpopaHbl 2000 ak-
3eMMNAAPOB, U3AAHHbBIX 3TUM MOCAEAHUM, AW NMOKA He
npomnaeT 5 AeT ¢ MOMEHTA YCTYNKW. AULO, KOTOPOMY
YCTYNAEHO NpaBO MOAb30BaTbCA aBTOPCKUM NpPaBoM,
TEXHUUYECKM Ha3blBaeTCa m3aarerem. M3 ckasaHHaro
BWAHO, noyeMy Hap0bHO BbiTb 0COBEHHO BHUMATEAb-
HbIM K AOroBOpaM, 3akAroUaeMbIM MEXAY aBTOPOM U
nspaTeneM, Utobbl Taknum 0H6pPasoM KOHCTaTUPOBATb
CyLLLEeCTBOBAHME NPOCTOr0 AO3BOAEHUS AW YCTYMKM.

Uto Takoe pasanumre B cnocobe npepoCcTaBAeHUS!
NOAb30BaHUSA aBTOPCKMM NPaBOM CYLLECTBYET — Npu-
Mep 3TOro Ham AatoT 1. 292 1 311 Ycr. LleHs. Mano
TOro, AAS YCTPAHEHUSA HeAOpPasyMeHWM, MOTyLIMX
BO3HWKHYTb MPU Pa3eMOTPEHUN AOTOBOPOB MEXAY
aBTOPOM M U3pATEAEM, MPEANAraeTCs TOAKOBAHWE U B
camMoM 3akOoHe, UMeHHO B CT. 287 ibid.

OueBUAHO, YTO B TOM CAyYae, KOrAa NpaBo NOAb-
30BaHMsA aBTOPCKMM MNpPaBOM HE TOAbKO AO3BOAEHO,
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HO M YCTYNAEHO, TOrA@ KOHTPadakTopoM MOXET ObiTb
M caM cybbeKkT aBTopckaro npasa (cr. 297 ibid), Tak
Hanp. He NPOLWAO ele 5 AeT, YCAOBAEHHbIX C U3pate-
AEM, @ aBTOP CaM HauMHaET BbINyCKaTb B CBET 9K3EM-
NASIPbl CBOETO MPOU3BEAEHMS.

Ho Takoe npepocTaBAEHME ApPyroMmy npasa
NOAb30BaHMS, BYAET AWM 3TO AO3BOAEHME WMAM YCTYMNKa,
HUCKOABKO He BAeYeT 3a COO0K nepepaun, a CAepo-
BaTeAbHO, W MOTEPU aBTOPCKAro npasa (cT. 287 YcT.
LeHs.). M tak, o4eBMAHO, UTO nepepava aBToOpCKaro
npaBa COBCEM He TO, 4YTO MPEAOCTAaBAEHME NpaBa
NMoAb30BaHUS, T. €. NpaBa u3paHus. Ecam xe umeet
MEeCTO nepepaya camaro npasa, TO 3T0 AOAXHO ObITh
SICHO BbICKa3aHO M BCSIKOE COMHEHWE AOAKHO ObiTb
MCTOAKOBAHO B MOAb3y aBTopa no cT. 1539-1 u. X 1.

lMoHATHOE AEAO, UTO CBOMM @BTOPCKMM NpPaBoOM
CYyObEKT €ro MOXET NOAb30BaTbCA COBEPLLUEHHO CBO-
60AHO U UMEHHO: 1) OH MOXET NOAb30BaTbCA UM Ha
CBOM CYET — B 3TOM CAyYa€ OH ABASIETCSH HE TOAbKO
aBTOPOM, HO U U3paTEAEM; 2) CYObEKT aBTOpCKaro
npaBa MOXET OTAATb U3AAHWUE HA KOMMMCUIO APYroO-
My AULY, UAM OH MOXET 3) BCTYMNUTb C APYTUM AULIOM
B TOBapMLLECTBO C LEAbIO AEAUTb coobLua 6apbiln
M ybbITkM (cT. 753 YcT. Topr. 1 ct. 312 Ycrt. LleHs).
N3 cka3aHHAro CAeayet, uTo Hanp. KHUronpoaasel,
HEe MMEET HUKAKOIo OTHOLLEHUSA K aBTOPCKOMY MpaBy,
Kak KHUIronpoAaBeL, OH NPOCTO AWLLIb MOKyNaeT ToBap
OMNTOM M 3aTeEM PACMPOAAET €r0 B PO3HULY; UAK XeE
OH BepeT M3BECTHOE NPOM3BEAEHUE HA KOMMMUCUIO OT
nspaTtens.

ABTOpCKOE NpaBO Ha MNPOWM3BEAEHUS, GOPMbI
KOTOPbIX YCAOBHO-CUMBOAMYECKWS, €CTb CPOYHOE
(ct. 282, 283, 284 un 347 Yct. UeHs.). Mpopon-
XWUTEABHOCTb 3TOTO0 CPOKa COCTOMUT M3 ABYX 4YacTem:
1) noaBMXHasi — XW3Hb aBTopa U 2) GUKCUPOBaAH-
Hasa 3akoHOM - 50 AeT ¢ MOMEHTa CMepTM aBTopa.
Koraa e peub MAET O MaHyCKpUMTax, KOTopble W3-
AAHbl AWLLb MOCAE CMEpPTU aBTopa, Toraa nepsas
YyacTb CpOKa aBTOpPCKaro npaea OTnajAaeT U OcTaeTcs
AWLLIb BTOPAsN: MPOAONKUTEABHOCTb 3TOW BTOPOMN YaCTH
- 50 AeT - cunTaeTca B TaKOM CAyYae yXe CO AHA U3-
AAHUA MaHyCcKpunTa.

AAs TOro, 4tobbl MaHYCKPUNT CO3AAA AAA AMLA
aBTOPCKOE MNpaBo, T. €. NPaBO He AO3BOASITb AAAb-
HeWlwee pa3MHOXEHWE (GOPM 3TOr0 MaHyCKpWMTa,
HeobxoAMMO, 4TObObl TO, UTO 3aKAOUAETCA B MaHy-
cKpunTe, 6bINO MPOU3BEAEHMEM MCUXMYECKAro TBOP-
yectBa. MHOe peno, Hamp., NPaBUTEAbCTBEHHbIS
pacrnopsiKeHWsi, KOTOPbIA He HABASKOTCA NPOU3Be-
AEHUAMU NCUXMUeckaro teopyecTtBa. loatomy pas
MaHYyCKpPUWNT, 3akAoUatoLWmMin B cebe BOAKD OpraHoB
focynapctBa, onybAMKOBaH, OH MOXET ObiTb AOCTY-
neH BceM 6e3 UCKAIOUYEHMS, U KaXAbld MOXET CBO-
60AHO MepenevyaTbiBaTb €ro; CAEAOBATEAbHO, TaKOM
MaHYCKpPUNT HEe AaeT aBTopckaro npasa (CB. 3ak. 7. .

Yupexa. Mpas. CeHart, NpuA. K cT. 472 § 14-19; AONOA.
K CT. 163 - YcrT. LleHs.). Ecan 1 cylecTByeT orpaHuye-
HWE OTHOCUTEABHO M3AaHMA CeHaTCKUX YKa30B, TO 3TO0
06bACHAETCA NOAULIENCKOID LIEABIO, - UMEHHO LIEABID
YCTPaHUTb BO3MOXHOCTb MOAAEAKHM MX. [10A 3Ty Xe Tou-
Ky 3pEeHMA NOAXOAUT U APYroe 3anpeLleHmne, UMeHHO:
KHUTM CAY)XEOHO-PEAMTMO3HAr0 COAEPXaHUS MOryT
6bITb NepenevyaTbiBaeMbl AULLIb C CUHOAAABHbIX U3AA-
HUI 1 n3paHui Kneso-Neuepckoi NaBpbl. M Tak, Mbl
paccMOTPEAU, B UEM 3aKAOUAETCH aBTOPCKOE NpaBo
1 Te MOANPUKALMU, KOTOPbISS BO3MOXHbI AAST HETO.

Uto xe obHMMaeT coboro aBTOpckoe MNpaBo?
B uem 3akatouaeTca HOPUAMUYECKM BaXKHbIM MPU3HaAK
ncuxuyeckaro TBopuectBa? 3AECb MPEXAe BCEro
HeOBXOAMMO CKa3aTb HECKOAbKO CAOB O 3arnaBuM,
UMEHHO, YTO aBTOPCKOE NpaBoO Ha MPOU3BEAEHUE He
ob6HMMaEeT ero 3arnaBusi. Apyrumn cAoBamMu: Ha 3a-
rAaBuMe aBTOpCKaro rnpasa He cyuwecTByeT. KoHeuHo,
HanevyaTaHue TOro UAM APYroro 3arraBus MOXET ObiTb
MHOTAa CPEeACTBOM 06MaHa, HanpaBAEHHaro K nybAun-
Ke UAW KHUronpoaasLam (Hanp. 3arnaBne «<MepTBbis
AyLWW»); HO B 3TOM CAyYae MMEKT MPUAOXKEHME CT.
644 1 684 1 u. X T., CAyXaLLUMiN OCHOBAHUEM K UCKY.

Aanee, AAS aBTOpCKaro npasa COBEPLUEHHO
6e3pasAMuHa CTeMeHb MCMXMUeckaro TBOPYECTBaA:
HayYHO WAM HET MPOU3BEAEHWE, OPUIMHAABHO WAM
KOMMUASILMS, XYAOXKECTBEHHO WAM MauykaTHO U T. A.
- 3TO AEAO KPUTUKM, HO HE NpaBa.

N Tak, Be3ae, rae TOAbKO HaAOXeHa nedyartb
WHAMBUAYAABHOCTU AMYHOM, MCUXMYECKOM AEATEND-
HOCTH, OTPa3MBLUEHICS B MPOM3BEAEHUU, TaM €CTb
M aBTOPCTBO B HOPUAMYECKOM CMbICAE 3TOMO CAOBQ,
T. €. aBTOPCKOe npaBo. N3 3TOro caeayet, uto Hanp.
aBTOP KakUX HUOYAb MPOMMCEN TOXE ABAAETCA aBTO-
pPOM B HOPUAMYECKOM CMbICAe. OTCIOAQ TaKXe CAeAy-
€T, UTO AASt MPU3HAHUA aBTOpCKaro npasa 6e3pasnn-
YyeH U TOT CAyYal, ecAvM NpoM3BeAeHUe aBTopa byaeT
COCTaBAATb M3 BbIOOPOK M3 APYTMX MPOU3BEAEHW;
HeobX0AMMO TOAbKO, 4TOObI 3aechb Oblna M3BECTHAsA
OpPUEHTUPOBKA, M3BECTHaa cuctema. B cuay 3toro
XPUCTOMATUU, My3blKaAbHbISS LUKOAbI (CT. 287, 289
Yct. LeHs.), caroBapu, AorapudmMmmryeckms, nctopuye-
ckuA, reorpacduryecknsa tabanubl (ct. 301 ibid) aatoT
n3paTeAiM MX aBTopckoe npaBo. Ctopa MoryT 6biTh
OTHECEHbl TakXe MW cTeHorpaduueckme COHOPHUKMU.
Takna BbIOOPKM MOTYT ObITb CAEAAHbI TakxXe W3 ny-
6AMKALMKU TOCYAAPCTBEHHbIX OPraHoB, TAKOBbI Hamp.
AHMCUMOBCKMUA M3paHUA. Aaxe KaneHAapb NMOAXOAUT
MOA YCAOBMS 3TOTO POA@ MPOU3BEAEHWNI NMCUXMYECKA-
ro TBOpYecCTBa.

CnpalumBaeTtcs, Kak CMOTPETb Ha pasHaro poaa
06bSIBAEHUS, M3BELLIEHUS, PEKAAMbI U T. N.? Aeno B
TOM, YTO HM Hall 3aKOH, HX 3aKOHbl MHOCTPAHHbIE HE
OTHOCAT 3TOr0 POAa NMPOU3BEAEHUA K MPOU3BEAEHU-
AM MCUXMYECKAro TBOPYECTBA, @ CAEAOBATEALHO U HE



YACOMUNCUMBINIICTMKN B @ @ B @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ 21

AAKOT Ha HUX aBTopckaro npasa. OAHaAKO HapAO 3ame-
TWUTb, UTO MHOTAA U pekAnaMa MOXET ObITb MPOU3BeEAE-
HWeM MnCUXMYecKaro TBOPYECTBa, Hanp. pekrama o
KakoM HWBYAb MPOAYKTE, C ONMMCAHUEM XMMUUYECKATO
npouecca AobbiBaHUA ero. B aTom cAyvae nopobHasn
pekAama Aa€eT aBTOPCKOE npaso.

ABTOpCKOE NPaBo MPUHAANEXUT U TEM AULLAM, KO-
TOPbISt AULLb 3aKPEMNWUAM B CMOCOOHYIO K COXPaHEHMIO
$OpMy roTOBbIM MaTepuan; CHoaa OTHOCHATCS HaNpPUM.
cobupatenn neceH (ct. 281 Ycr. LleHs.), B ocobeHHo-
CTW KOTAQ@ 3TU MECHM HECKOABbKO nepepabaTbiBatoTCs.

OcobeHHyto dopMy MCMxMUeckaro TBOpYecTBa,
KOTOpasl TakXe AAeT aBTOPCKOE MpaBO, COCTaBAAET
nepeBoA. Takxe 0coObli BUA aBTOPCTBa COCTaBASIET
n3paHUE pasHbix COOPHMKOB, XYPHAAOB W raser,
NOBPEMEHHbLIX WAU MNepuoanMdeckux. Yto Kacaetcs
nepeBOAOB, TO OHM AQOT aBTOPCKOE NpPaBO Ha OCHO-
BaHMM CT. 282, 286, 292 1 300 YcT. LIeHs.; npu aTom
6e3pa3AMUHO, Ha KakoM A3blKe HanuWcaH OPUr1HaA,
AOCTATOUHO TOAbKO, YTOObI CyllecTBOBaAa pasHuua
MEXAY OPUTMHAAbHbIM A3bIKOM W TEM, Ha KOTOPOM
cAenaH nepesoA. o aToMy, eCAM OpUTMHaA BbILIEA
Ha ABYX S13blKaX, TO A3bIK NEPEBOAA AONKEH OTAUYATL-
€A OT HUX 060MX. NTOHATHO, UTO NEPEBOA, CAEAAHHbIN
OAHUM AMUOM, HUCKOABKO HEe NPEenatcTByeT APYrnm
nepeBoOAUTb B CBOIO ouepeab (¢T. 300 ibid, - B 3TOM CT.
0603HaYeHbl YCAOBUS, NPU KOTOPbIX 3TO BO3MOXHO).

B uactHoCTH, UTO KacaeTcsi My3blKaAbHbIX MPO-
M3BEAEHWI, TO PEUBLID My3blKaAbHAro NPOU3BEAEHMS
CAYXMWT ero rapMoHUsA, MEAOAUS UAU aKOMMNAHUMEHT,
a MbICABbIO — Tak Ha3blBaemas — My3blkaAbHasi Tema
(ct. 348 n 350 ibid). Maao Toro, My3blka 1 N033usi Mo-
ryT IBAATbCS B COMETAHMU U TEM HE MEHEE TaKoe Mpo-
U3BEAEHME eCTb OAHO Lienoe. Pa3pennTb 3TU ABE Ya-
CTW HEBO3MOXHO. TakoBbl onepbl U opatopuu (cT. 17
MoA. 06 Umn. Teatp.). OTHOCUTEABHO MPOU3BEAEHUN
ncuxuyeckaro TBopyecTBa, MMEKLWMX YCAOBHO-CUM-
BOAMYECKYIO GOPMY, HAAO 3aMETUTb, YTO TYT BO3MOX-
HO yyacCTWe ABYX MAM HECKOABKMUX AWL, (Hanp. pomaH
HanucaH ABYMS, TpeMs Anuamu). B atom cayyae no
OTHOLUEHUIO K TaKOMYy aBTOPCKOMY MpaBy ABAAETCSH
communio. Aanee, Takyto 0COOEHHOCTb MPEeACTaBAS-
€T M TOT CAyyaW, KOrAa OAHOBPEMEHHO CyLLEeCTByeT
aBTOPCKOE MpPaBO Ha LieAoe, NMPUHAAAEXALLLEEe OAHO-
My AMLY, U @aBTOPCKOE MpPaBO Ha OTAEAbHbISI YacTH,
NPUHaAAEXALLMI APYTUM AnLam (cT. 291 Ycrt. LeHs.).
B atom cAyyae umeetr MecTo Tak HasblBaeMoe QUK-
TMBHOE aBTOPCTBO. Hanp. u3pateAb XypHana UMeeT
aBTOPCKOE NpaBo (PUKTUBHOE) Ha LLEAOE, Ha BCE MNpo-
U3BEAEHME, a APYroe AMLO MOXET MMETb aBTOPCKOE
NpaBO Ha OTAEAbHbISA CTaTbW, MOMELLAEMbIM B 3TOM
XypHane.

OcobeHHOCTb MPEACTaBASIET Tak Ha3blBaeMas
exeAaHeBHas rpecca - rasetbl. OcobeHHOCTb 3Ta 3a-
KAKOUaEeTCA B TOM, UTO COCTaB KaXAaaro HoMmepa ra-

3eTbl HblBaeT BecbMa pasauueH. CocTaBHbIS YacTH,
M3 KOTOPbIX HOMEP raseTbl MOXET ObiTb COCTABAEH,
CYTb CAeAYHOLLMA: 1) CTaTbM PE3OHMPYHOLMS UAK TaK
Ha3blBaeMblsi MePeAOBbIs, 2) GEAbETOH, PEeLeH3uK,
MHOTA@ HyBeAAbl U 3) CTaTbW WM3BELLAOLWKS: KOppe-
CNOHAEHUMU, TEAETPAaMMbl, Pa3Hble CAYXM («rOBOPAT»)
1 06bsABAEHWA. BCce 3T KaTeropmmn U NPUHSTLI BO BHU-
MaHwue cT. 297 YcT. LieHs., No KoTopor cTaTbk PE30HU-
pytoLLMA He MOryT BbITb NepenevyaTbiBaeMbl U3 OAHOM
raseTbl B Apyryto. Yto kacaeTcs ctaten u3BeLlatoLLmx,
TO OHe MOryT 6bITb NepeneyaTbiBaeMbl, HO HE UHaue,
KaK C yKa3aHWeM UCTOUYHUKA.

Kpome Toro, ycAOBMSl, B KOTOPbIS MOCTABAEHbI
NEPUOAMYECKUS M3AAHUS, BbI3bIBAIOT €Llle OAHY OCO-
OEHHOCTb MX: K KaXAOMY NEPUOAUUYECKOMY U3AAHUIO
MPUKOCHOBEHHbI ABa AMLA - PEAAKTOP M M3AaTEAb
(Bpem. MpaB. 1865 r.). [epBbii ecTb, TakK Ckal3aTb,
ABOPHUK WM3AAHWUSI: OH HAXOAUTCS B OTBETE Mepea
LileH3yPHOW NOAMLIMEN - 00S1I3aHHOCTb, KOTOPY MO-
XeT B3sTb Ha ceba U cam U3paTeAb, ECAU TOAbKO 3TO
6yAeT emMy AO3BOAEHO. Ho UTO Kacaetca A0 cybbekTa
aBTOpPCKaro npasa, T0 UM ABAAETCA TOAbKO COBCTBEH-
HUK XypHaAa WAM rasetbl, T. €. n3patenb (cT. 1, 5, 6
n 7 ra. Il Bpem. lMpaB. 1865 r.). Ctatb uspaterem
MOXHO He MHaye, Kak AULLb C paspelleHna MaBHaro
YnpaBAeHUA N0 AeAaM nedvatu. Kpome Toro, npaso
U3AaHUA U TepsieTcs Takxke ocobeHHbIM 06pa3om (CT.
9 un 10 ibid); UMEHHO, €CAM NPUOCTAHOBAEHHOE W3-
AAHWE He BbIXOAUT BOAEEe OAHOIO roAa; AAAee, OHO
MOXET ObITb KOHOUCKOBAHO, MOXET ObITb NepeAaHo:
Ha MEeCTO OAHOro M3AATEAS MOXET SIBUTbCA APYrOM.
Bce, uto Hap0 cAenaTb AASI TAKOW Mepepayu, 1o AULLb
yBeAOMUTb LieH3ypHbI KoMUTET. MHOE Aeno, 3amMeHa
O0AHOro peaakTopa ApPYruM: 30eCb HEOBXOAMMO YXe
HOBOE pa3pelleHne, KOTOPOE MOXET BbITb U HE AGHO.
CnepoBaTenbHO, B TOM CAyYae, KOrpa M3AaTENEM U
PEAAKTOPOM SIBASIETCSI OAHO M TO X€ AWMLIO, MOXET Bbl-
MTU, YTO 3TO AMLO, B CUAY 3anpeLlleHus, nepecraer
6bITb PEAAKTOPOM, HO OCTaeTCcsl BCe Taku M3AATENEM
(ct. 12 ibid).

Mbl MMeeM elle psA NMOCTaHOBAEHWW, onpeAe-
ASIOLLMX TO MOAOXEHME, KOTOPOE CO3AAHO AASI U3AA-
HWI aKaAEMUI, YHUBEPCUTETOB, YYEHbIX OOLLIECTB U T.
N. yupexpeHui. OueBMAHO, CybbeKTamMK aBTOPCKaro
npaBa 3TW YUPEXAEHUS HE MOTYT OblTb, HO OHU SB-
ASIKOTCA U3AATEASIMU, UMEHHO U3paTEAAMU AU cOop-
HUKOB (Hanp. YHUBEPCUT. 3annCKuU) UAU OTAEAbHbIX
NPOMn3BEAEHMWI. [10 OTHOLLEHUIO K MOCAEAHUM YUpex-
AEHWe BCTynaeT — UAW B MPEEMCTBO, UAM B MPOCTOE
AWLLb MOAb30BaHWE aBTOPCKUM MPaBOM.

HakoHel, B 06AaCTV NPOU3BEAEHWI YCAOBHO-
CYMBOAMYECKON GOPMbI ECTb pPa3psip MPOU3IBEAEHNH,
3KCNAyaTaums KOTOPbIX 3aKAKOUYAETCA HE TOABKO B M3Aa-
HWK, HO 1 B NPEACTaBAEHWUN UX Ha CLUEeHe. TakoBbl Apa-
Ma 1 MPOU3BEAEHMSA My3blKanbHbIN. ECam cyluecTByeT
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N Takoe NPOU3BEAEHME, MO OTHOLUEHUIO K KOTOPOMY
aBTOPCKOe NnpaBo A0GaBASIETCS ellle NpaBoOM MO3BO-
AEHUS UAW 3anpeLLEHNsT UCMOAHUTb Ero Ha CLEHE, TO
AN MPaBWAbHAro MOHMMAaHWS COOTHOLLIEHWUI 3TUX 2
npaB HEOBXOAMMO UMETb B BUAY TO 0OCTOATEALCTBO,
yto cyabba OAHOrO M3 HWMX He yBAEKaeT 3a coboto
cyAbObl APYroro: KoMy nepeapaHo nNpaBo M3paBaTb, K
TOMY Upe3 3T0 HE MEPEXOAUT NPaBO MPEACTABAEHUSA
M3BECTHAro NPou3BeAeHMs Ha cueHe. MpaBo MCMoA-
HEHUS Ha CLEeHe - 3TO CTPOro AMYHOE MpPaBO: OHO
NPUHAAAEXWUT CaMOMYy aBTOpY, M MO CMEPTU €ro He
NepexoAuT Ha HAaCAEAHUKOB.

KoHTpagakums

HapyLueHne aBTopckaro npasa B 0O6AACTU AUTE-
paTypHbIX U My3blKaAbHbIX MPOU3BEAEHUIN TEXHUYE-
CKW Ha3blBaeTCA KOHTpadakumen (cT. 296, 297 n 304
Yer. UeH3.). HapylieHne Takoe npeanoAaraert, yYto Ha
AAHHOE NPOM3BEAEHUE CYLLLECTBYET aBTOPCKOE NpaBo
(ct. 282 ibid). EcAn aBTOp ymUpaeT, TO aBTOPCKOEe
npaBo ero NePexoAUT K HAaCAEAHUKAM MO 3aKOHY, UAK
Mo 3aBELLAHUIO, AW XE K M3BECTHBbIM YUPEXAEHUSM;
HO NPaBO 3TO HE MOXET NPoAoAXaTbCA Aonee 50 aet
CO AHS cMepTH aBTopa (cT. 283 ibid). Takum obpaszom,
B TOM CAyyae, KOraa Npou3BeAeHWEe pa3MHOXaeTcs
no mcreyeHun 50 AeT CO BPEMEHU CMePTU aBTopa,
He MOXET ObITb KOHTpadaKUUKU (3TO MOXHO CKasaTb
Hanp. OTHOCUTEAbHO MNpou3BeaeHun LLnanepa MAM
[€Te, HO HeAb3A CKa3aTb OTHOCUTEAbHO MPOU3BEAE-
HUK Hanp. lTerHe; No TepMaHCKMM 3akKoHaMm - Mnpe-
XHUN CPOK AAA KOHTpadakummn B 50 AeT 3aMeHeH B
HacToslLLee BpeMsi HoBbIM cpokom B 30 AeT).

lMocreacTBUA  KOHTpagakumu  (YrOAOBHbIA U
rpaxxAQHCKMS) 3aKAKOUAKOTCSA B TOM, UTO KOHTPadpaKTop
06513aH BO3HArpaAnTb BPeA U YObITKK, NPUUMHEHHbIE
KOHTpadakKUMen 3aKOHHOMY M3AATEAID. M3 uero caa-
raetcsi CyMMa BO3HarpaXAeHuWst — 3T0 3aBUCUT OT TeX
YCAOBWI, NPU KOTOPbIX MMEAA MECTO KOHTpadaKLus.
Tak, Hanp., B NPOAAXE y 3aKOHHAro M3AATEAs] HAxo-
AMAOCb 2000 3K3eMMASAPOB; M3 HWUX OCTaAOCb MNPO-
paTh ewle 1000 3K3eMNASpoOB; 3aTeM MOABAAETCS
KOHTpadakLUMsa, KoTopasi, Takum ob6pasom, BAEUET 3a
coboto To nocaepcTBue, Uto ata 1000 aK3eMnAspoB
He HaxoAWUT AAst cebst cObiTa. B aToM cAayyae cymma
y6bITKOB ONPEeAENsiETCA CTOMMOCTbIO HecObiTbix 1000
9K3EeMMNAAPOB. B yacTHOCTU, KakuM 06pa3oM BO3Ha-
rpaxaatorcs yObITKKU, NPUYMHAEMbIE KOHTPadaKUMEN,
ykasbiBaeT cT. 304 Ycr. LleHs. Kpome Toro, ctopa oT-
HocaTcA U cT. 644 1 685 1 u. X 1. [pn aTOM MOTYT
ObITb TAKXE WU MOCAEACTBUSI YTOAOBHbIS, YKa3aHHbIS B
cT. 1683, 1684 1 1685 Yrox. 0 Hakas.

B3akAtOUEHNU3aMETHM, YTO OXPaHOK PYCCKMX3a-
KOHOB 1 CyA@ MOAb3YHOTCH AULLIb TPOU3BEAEHMUS, TYOAU-
KoBaHHbIX B Poccuu. Takum 06pa3om, y Hac MecTo ny-
6AMKaLMK NPOU3BEAEHMA NOABOAWT €r0 NOA AENCTBUE
3aKOHa TeppuUTOpMM, @ HE MECTO HamneuyaTaHusi ero.

MpousBepeHUs, HaneuyataHHblA B Poccuu, a onyban-
KOBaHHbIA 3arpaHuLeEn, He OXPaHSTCA PYCCKUM
3aKOHOM; HaneJyaTaHHbIs Xe 3arpaHuuen, a onyoAn-
KOBaHHbIAA B POCCUM, OXPAHAKOTCA PYCCKMMW 3aKOHa-
MU (cT. 298, 352, 353 Yct. LeHs.). Takum obpasom,
aBTOPCKUA MpaBa Ha MNPOM3BEAEHMSA YCAOBHO-CUM-
BOAMYECKON GOPMbI CTPOro TeppuUTOpUanbHbl. Takas
TEPPUTOPUAABHOCTb HE YHUUTOXAEeTCA M TOrAa, KOr-
A MEXAY AaHHbIMW TOCYAApPCTBAMM 3aKAKOUaeTcs
KOHBEHLUMA. TakoBbl, Hamnp., KOHBEHUMW Poccuun ¢
®paHumer B 1861 1. n ¢ beabrnen B 1862 r. B cuay
3TUX KOHBEHUMK, NPOU3BEAEHMWS, ONyOANMKOBAHHbIS
BO ®paHumMM UAM Beabrvu, MOAb3YHTCA 3alUMUTOW U
B Poccuu, HO MO PYCCKUM 3akoHaM, U HaobopoT (CT.
285 Ycr. LleHs.). 310 06CToSTeABCTBO MMEET 0COobyHo
BaXHOCTb. Tak Hanp., U3paHWE APEBHEN PYKOMUCH NO
pPyCCKOMY MNpaBy AAeT U3AATEAID aBTOPCKOE MNpaBo,
no APYrMM e 3aKOHOAATEAbCTBAM aBTOPCKOE Mpa-
BO B 3TOM CAyYae He AaeTca (Hanp. no ¢ppaHLy3CcKo-
My W FepMaHCKOMY 3aKOHOAATeAbCTBaM). [oatomy
eCAM Takasi pykonucb byaeTt uspaHa B Poccuu, 10 BO
®paHumn A fepmaHnKn aBTOPCKOE MNPaBOo Ha Hee He
6yAEeT MMETb 3aLLUUThl. TaKUM 06pa3oM Mbl BUAUM, UTO
0COOEHHY BaXHOCTb MMEET MecTo MNMyOAMKOBaHUS
M3BECTHAro NPOM3BEAEHUS, MPUYEM HAAO 3aMeTaTb,
3AECb COBEPLLEHHO 6e3pasAMUHO NPaBo NOAAAHCTBA.

UTo KacaeTcsi B YaCTHOCTM AO TeX Npou3Beae-
HWIK, NO OTHOLUEHMIO K KOTOPbIM AAETCsl aBTOPCKOE
npago, 3anpelaroLiee MCNOAHEHUE KX, TO 3AECH KOH-
Tpadakumsa byaeT MMeTb MeCTO TOrAa, KOrAQ UCMOAHE-
HWe 3TO CoBepLUAeTCa Ha CLEeHE B MyOAMYHOM MeCTe.
C KaKoto LeAbIO COBEPLLIAETCA UCMIOAHEHUE, B MOAb3Y
AV Camaro MCMOAHUTEAS] UAUM KOTO AMBO ApYroro, 3To
coBepLUEHHO 6e3pa3AnuHo. TOUHO TakXe COoBepLUIEH-
HO 6e3pa3AMUYHO M TO 0OCTOSITEALCTBO — COBEpPLUAETCSA
AV UICMOAHEHME 3a AEHbIU AW AQPOM; MOSTOMY, Hanp.,
NCMOAHEHWE MY3blKaAbHAro KOHLIEpPTa U Ha CLEHE, U
B LlepkBM 0AMHAKOBO ByAET KOHTpadaKUMeNn.

lpousBeaeHns oTpaxaroLen GpopMbl

Apyryto Kateropmto MNpoOU3BEAEHUI MCUXMUYE-
cKaro TBOpPYECTBa COCTaBAAT Te, dopMa KOTOPbIX
He YCAOBHO-CMMBOAMYECKASs, a OTpa)atollas; ctoaa
OTHOCATCA MPOWU3BEAEHUSA XMBOMWUCU U AACTUKMH.
Kaxaoe npor3BeAEHNE XMBOMUCU M MAACTUKK ABAS-
eTca npexae Bcero res corporalis (cT. 401 1 u. X 1.),
M Ha Hero ycTaHOBASIETCA NPaBO COOCTBEHHOCTH Mpe-
XA€ BCero, Kak Ha TakoBoe (cT. 534 ibid). Ho kpome
TOr0, KaXA0€e Takoe MNPOU3BEAEHME, KaK Mpou3Be-
AEHUWE MCUXMYecKaro TBOpYeCTBa, AAET aBTOpy ero
eLle 1 aBTOPCKOE NpaBo, T. €. NPaBO AO3BOAEHUS UAK
3anpeleHns M3BAEKaTb AOXOAbl Ype3 MOBTOpPEHME
TOM Xe GopMbl. PasHULa Mexpy aTMMKU ABYMSA npa-
BaMW 3AECb elle peAbedHee, YeM B MPOU3BEAEHU-
fIX YCAOBHO-CMMBOAMYECKOM dopmMbl (CT. 321, 327 1
330 LleHs. Ycrt.): 0AHO M3 3TUX NpaB OAHOBPEMEHHO
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CYLLECTBYHOLLMX Ha KaXXAOE XYAOXECTBEHHOE MPOU3-
BEAEHWE, HE YBAEKAET 3a cob60t0 Apyroro (CT. 326 u
327 ibid). Tak Hanp. XXMBOMUCEL, NPOAAA CBOK Kap-
TWHY, T. €. COBEPLUUA Nepepayy BeLLM, HO aBTOPCKOe
npaBo MNpU 3TOM BCe-Taku ocTtaetca y Hero. Ct. 327
YKa3blBa€eT B 3TOM CAyYae Ha MCKAKOYEHUE, UMEHHO,
KOTAQ KapTMHA NpPeACTaBAAET CEMEWHbIM MOPTPET:
3AECb Mepepaya Takol KapTUHbl AMLLIAET MPEXHST0
cobCcTBEHHUKA aBTOpcKaro npaBa. ABTOPCKOE NpaBo
Ha NPOU3BEAEHUS XUBOMUCU U NAACTUKKN 3aKAOYAET-
CS1 B TOM Xe, B YEM 3aKAKOUYAETCA M aBTOPCKOE NpaBo
Ha NPOU3BEAEHUS YCAOBHO-CUMBOAMYECKON HOPMBbI,
T. €. OHO 3anpeLlaeT NoBTOPEHUE GOPMbl AGHHATO Xy-
AOXECTBEHHAro MpPou3BeAEHUS. [1POAONKUTEABHOCTb
ero Ta Xe, T. €. OHO AAWUTCA AO TeX Mop, MoKa He
npoTeyeT XM3Hb aBTopa NAOC 50 AeT CO AHA €ero
cmepTtu (cT. 321, 324 ibid). OHO TOYHO TakXe MOXeT
6bITb nepeaaBaemMo (ct. 325 u 329 ibid), npuuem u
3AECb TOYHO TaKXe MOA Mepepaverd Hap0 MOHMMATb
AVLLIb MOAL30BaHMUE, U NMPUTOM, Kak AO3BOAEHUE (aB-
TOp He CBA3bIBAET U He 06a3bIBaEeT cebn) 1 Kak ycTyn-
Ka (aBTOp CBsi3blBaeT U 0653bIBAET cebs).

Aanee, aBTOPCKOE MNpaBO Ha MNPOU3BEAEHUSA
XWMBOMWUCKU U MAACTUKM MOXET MEPENTU K HACAEAHU-
Ky XYAOXHMKa MO 3aKOHY MAM MO 3aBellaHuio. Koraa
KapTMHA UAM CTaTyst CAEAAHbI MO 3akKa3y, TO XYAOXKHUK
AOAXKEH BbIrOBOpPWUTbL cebe aBTOPCKOE MpaBo, MHave
OHO MEpPENAET K TOMY, KTO caenan 3akas. CT. 326 Ycr.
LleH3, roBOpUT, YTO XyAOXECTBEHHOE MPOU3BEAEHME,
Ha3Ha4YeHHOe 0CTaBaTbCs B MECTax AOCTYMHbIX BCEM
M KaXAOMy AAPOM UAM 3@ AEHbIM, 0CBOOOXAAETCH OT
BCSIKMX aBTOPCKMX MPaB; CoAA OTHOCATCS, HAmMp. XyAo-
)XECTBEHHbISI NPOU3BEAEHWS, BbICTABAEHHbISA B MY3€E€;
€CAM Xe Takoe MPOM3BEAEHUE BbICTABAEHO AAA My-
OAMKM BPEMEHHO, HaMp., Ha NepeABUXHON BbICTaBKE,
TO aBTOPCKOE NPaBO COXpaHaeTcsa 3a HUM. B cuay Toro
Xe NPOU3BEAEHUSA apPXUTEKTYPbI HE AQIOT aBTOPCKaro
npasa, MOTOMY UTO OHM OTKPbITbl AASl BCEX M KaXAaro.
MpaBaa (cT. 321 YcT. LeHs.), 06 apxuTekType Mbl nme-
em euwle ct. 324 ibid., rae roBopuTCS COBCEM WMHOE,
HO 3Ty NMOCAEAHIOH CTaTbiO Pa3bACHAET HaM M. 4-1 CT.
334 ibid, N0 KOTOPOMY apPXMTEKTOP MMEET aBTOPCKOE
NpaBo He Ha U3BECTHOE COOPYXEHME, a Ha NAaH, Npo-
9KT U3BECTHAro COOPYXEHMUS, elle He BbINMOAHEHHbIN,
- NMO3TOMY WMCMOAHEHMWE HEBLINMOAHEHHAN) MAGHA UAM
n3paHKUS ero u ByaeT HapylLLieHMeM aBTOpCKaro npaBsa
(cT. 322 ibid.).

[lcuxmyeckoe TBOPYECTBO W 3AECb COCTaBAS-
eT HeoOXOAMMOE YCAOBME XMBOMUCU U MAACTUKM
(ct. 331 ibid). Aanee, 1 3pech 6€3pa3AMUHO TO 06-
CTOATEABCTBO — MAOXO€ WMAM XOPOLLEE MPOU3IBEAEHME
nMeeTcs B BUAY, MOO rAe OKaHYMBAETCSH PEMECAO U
HaYMHAETCs XyAOXECTBO, A€ OKAHUYMBAETCS Mansip-
CTBO M HAYMHAETCS XMBOMUCH, HE ONPEAEAAETCS HU B
KaKoOM 3aKOHE, @ MOXET ObITb B CAyuae HyXAbl AEAOM

akenepTussbl (1. 342 ibid). Ho rae HeT TBopuecTBa ncu-
XMUecKaro, HeT U aBTOPCTBa. Tak Hanp., MCUXUYECKa-
ro TBOpYECTBa HeT B ¢dotorpacduun, Mbo dotorpadus
AMLIb MEXaHUYECKMU KOMUPYET AaHHbIM NPEAMET, Tak
UTO UCKYCTBO poTOrpapuUeckoe coctout cobCTBEHHO
B ynpaBAeHMM annapatom. Aaxe peTyepcrBO He
€CTb XMBOMUCb, a CKopee MaAApCTBO. B cuAy 3TOro Hu
OAHO 3aKOHOAATEALCTBO He AaeT doTorpadam aBTop-
ckaro npaBa. HepaBHO, Bnpoyem, B [epmMaHumn, UMeH-
HO B 1875 I. NOABWUACS 3aKOH, UMEIOLLIMIA LEABIO OX-
paHUTb UMYLLECTBEHHbIE UHTEpechl doTorpados; HO
3TO He noToMy, utobbl doTorpad ABAAACA aBTOPOM B
FOPUAMUYECKOM CMbICAE, @ B CUAY TOrO COOBpaxeHus,
YTO HEPEAKO doTorpadurueckas CbeMKa CTOUT 3HAUK-
TEAbHbIX MaTepPUanbHbIX U3AEPXKEK (HAMp. 4YTO CTaHeT
doTorpadumueckan cbemMka LLUnMnkn?), n B aTom cAyyae
NPeANPUATUE HY)XXAAETCA B FOPUAMUECKOM 3aLumTe. Ho
TEM HE MEHee Y Hac Takoro 3akKoHa HeT.

HapylieHne aBTopckaro npaBa MPOM3BEAEHWN
XYAOXECTBEHHbIX HOCUT TO Xe& CaMOe TeXHWYEeCKoe
Ha3BaHWe KoHTpagakumm (ct. 332 u n. 1-i cr. 333
Yet. UeHs.). Mo OTHOWEHMIO K TakoW KOHTpadakumm
Hapo 6paTb BO BHMMAaHWE CAEAYIOLLMIA KaTeropuu
XYAOXECTBEHHbIX MPOM3BEAEHUI: 1) npou3BeaeHUs
MAGHUMETPUYECKMS, UMEIOLWMA ABa U3MEPEHUSA, U
2) NPOU3BEAEHUA CTEpEeoMETPUUYECKas, UMEIOLIMNA
TPU M3MepeHUA. ITO OBCTOATEALCTBO BaXHO MO-
TOMY, 4YTO MO OTHOLUEHWID K 3TUM ABYM rpynnam
XYAOXECTBEHHbIX MPOMU3BEAEHUI KOHTpadaKuusa Mo-
XET BbITb CAEAAHa TEM MAU APYTMM WMCKYCTBOM. Tak,
KapTMHa €ecCTb MNPOU3BEAEHME NAAHUMETPUUECKOE;
NnoaToMy KOHTpadaKuMen KapTuHbl ByaeT cpucoBa-
HWE WAM CrpaBUPOBaAHKUE €esl, T. €. BOCMPOU3BEAEHUNE
ef TeM Xe MNAaHUMETPUUYECKUM WCKYCTBOM; Aanee
KOHTpadaKLUMA KapTUHbI MOXET OblTb CAEAAHa U Aa-
repotunom, nbo U 3pAecb YNoTpeOAsIOTCS CPEACTBa
OAHOPOAHAro MUckycrtea. AAA rpasBlOpbl KOHTpadak-
umen byaeT cpMcoBaHKWe, NneperpaBMpoBaHMe U T. M.;
€CAM Xe HampuM. cTaTys ByaeT NpeACTaBAEHa B BUAE
KapTUHbI AW TPaBIOPbI, TO 3A€Cb KOHTPadaKLMUN yXKe
He byaeT, M60 AAA MPUTOTOBAEHMA MPABHOPbI UAK Kap-
TUHbI YNOTPEOASAIOTCS CPEACTBA MHAr0 UCKYCTBa, YeM
AN IPUTOTOBAEHUSA cTaTyU. [TOCAEACTBUSA KOHTpapak-
LMK XyAOXECTBEHHbIX MPOU3BEAEHUI 1 BO3HArpaxae-
HWe YObITKOB, OT 3TOrO MPOUCXOAALLIMX, TE Xe, KaKua
MMEIOT MECTO M MO OTHOLUEHWIO K MPOU3BEAEHUAM
YCAOBHO-CMMBOAMYECKON GOPMbI.

Mbl paccmoTpeAn aBTOPCTBO B 06AACTU AUTEPa-
TYpPbl, My3bIKU U XyAOXECTB.

Tpetbs 0b6AacTb aBTOpPCTBA — 3T0 06AACTb MPO-
MbILUAEHHON TeXHWKWM. 3TW npasBa B obhacTu npo-
MbILLUAEHHON M 3aBOACKOM TEXHWYECKM Ha3blBarOTCA
npuBurernsimy. OB6LLMA MOCTAHOBAEHWA O MpaBax
Ha M3006peTeHns 3NOXKEHbI B YCTaBe O NMPOMbILLAEH-
HocTh dabpuruHoi 1 3aBoackon T. XI B cT. 185-188.
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3TM NpaBMAa PacrnpPOCTPAHAITCA U HA UM306peTEeHUs
N OTKPbITUS MO CEAbCKOMY XO3SIMCTBY, O KOTOPOM Yrno-
MWHaeTcs B YcTaBe 0 fopoacKoM M CeAbCKOM XO351-
ctBe T. XIl. MopsAOK BbiaauM MPUBUAETUI HA CEAbCKO-
XO3SINCTBEHHbISI U300PETEHMUA OAMHAKOB C MOPAAKOM
BblA@UM MPUBUAETMIA MEpPBAro PoAa; BCA pasHuLa co-
CTOMT AMLLb B TOM, YTO B MEPBOM CAyYae (B NPOMblILL-
AEHHOCTU 3aBOACKOM M ¢abpuuHO) NpoLleHuss o
Bblp@ue MPUBUAETMI NopatoTcs B MWMHUCTEPCTBO
®uHaHCcoB, N0 AenapTamMeHTty Toprosan U MaHydak-
Typ; NMPOLUEHUS Xe BTOPOro poAa B AenapTaMeHT
Cenbckaro Xossinctea focypaapCTBEHHbIX MMyLLIECTB.
B 06Aactv MPOMbBILUAEHHOCTU 3aBOACKOM U dpabpuy-
HOM npeobhapaeT AENCTBME 3aKOHOB MEXaHWKW, B
0bAaCTU Xe 3EMAEAENBUYECKOW TEXHUKU — AENCTBUE
3aKOHOB XMMMUYECKMX. ABTOPCTBO B 0OAACTM MNpo-
MbILUAEHHOW TEXHWKU Ha3blBAETCS OTKPbITUEM, M30-
bpeTeHnem m ycoBeplueHCTBoBaHMeM (cT. 125,126,
127, 136 Ycr. o MpombiLl. 3aBoa, U padbpuu.). UTo Ka-
caeTcs npeAMeTa NPUBUAETUIA, TO Mbl UMEEM CAEAYHO-
LLlee MOCTaHOBAEHME: Ha HE3HAYUTEAbHbIS OTKPbITUS,
M306peTeHNsT UAU YCOBEPLLEHCTBOBAHMSA, NOKA3bIBa-
HOLUMS EAMHCTBEHHO OCTPOTY MAM M30OPETATEABHOCTD
yMa U KOTOpbIsl, BNPoYeM, He 06elLLatoT HUKaKoW cy-
LLLECTBEHHOWM MOAb3bl, @ TaKXe Ha TaKus, KOU MOTyT
obpaTUTbCsl BO Bpea 00LLLECTBY UAU FOCYAAPCTBEHHbBIM
AOX0AQM, - MPUBUAETMK HE BblpatoTes (ibid. cT. 133).
BoT nepBbisi YCAOBUSA AASI MPUBUAETUI: aBCTPaAKTHbISA
Hauana, BoobLlLie roBOpSsi, HAFAE HE AatoT aBTopy (B 06-
AaCTU TEXHWKMK) MpaBa Ha npuBuUAeruto. Becsikasa Tex-
HUKa, OYAET AU OHA MPOMbILUAEHHANA UAU 3EMAEAEAD-
yeckasi, COCTOUT B MPHUAOKEHUU 38aKOHOB MEXaHUKK
(AAST NEPBOM) U XMMUM (AAST MOCAEAHEW); UTO Xe Kaca-
€TCA 3aKOHOB QU3UKK, TO 3aKOHbI € MPUAOKUMBbI K
TOW W APYrov Kateropuun. B mexaHuKe aAenatoT M3o0bpe-
TeHus (06LMe 3aKOHbl M3BECTHbI); 3AECh TBOPUYECTBO
yeAOBeEKa HaMpPaBASETCA Ha TO UAU APYrO€ MPHAOXKE-
HMe 3aKOHOB MEXaHWKW, BCAEACTBME YEro CO3AaCTCS
HOBbI ABUraTeAb, AU M30OPETAETCA HOBbIM CNOCOH
HanpaBAEHUSI ABUXEHUS, UAWM Pa3BUBaETCA OOAbLLIAA
WHTEHCMBHOCTb MEXaHUYECKOW CUAbI; UTO X€E KacaeT-
€S XMMWW, TO 3aKOHbI es oTkpbiBarorcs (Erfindung).
HakoHel, TpeTnin TEpMUH - YyCOBEPLLEHCTBOBAHUE —
(ct. 155 ibid) o603HauaeT A0baBKy K M30O6PETEHUIO
M OTKPbLITUIO, YXE CAeAaHHbIM. B Tom pase, koraa
YenOBEUYECKOE TBOPYECTBO MPUAOXKEHO K 3aKOHaM
MEXaHWKK, CO3AAETCs HOBbIM annapat, Co3AaeTcs
HOBbI CNOCO6 M3MEHSATb HanpaBAEHUE ABUXEHUSA —
(onATb NpM NOCPEACTBE annapara), To Xe Npu pasBu-
™M1 GOAbLUEN WMHTEHCMBHOCTM MEXaAHWYECKOM CUAbI.
B 06AacTi XMMUKU OTKPbITUE BOMAOTWUTCA B MpoLEecce
XMMUUYECKOM. HO 1 3peCb 3TOT XMMUUECKMI NPOLIECC,
KakK COrpus OTKPbITUSA, HAMAET AASt cebs1 HAarASIAHOE Bbl-
paxeHue B KOHCTPYKLMK, Tak uTo CT. 133 npuroxmma
N K OTKPbITUAM. Aanee, NPUAOXKUMOCTb M306peTeHus

N OTKPbITUA CKaXeTCca U B MOCAEACTBUAX: MNOSABASETCSH
HOBbIW MPOAYKT, AU MPOAYKT AydLLIAro KavyecTBa, UAK
TaKOro Xe KayecTBa, HO 9KOHOMUYECKM AeLLeBAE NP
MEHbLLWX, CPaBHUTEABHO C MPEXHUM, HaNPsHKEHUSIX
N YCAOBUSAX, — 3TO CBOMCTBO BCAKAro M306peTeHus u
OTKPbITUS B 0BAACTM TEXHUKKW. Aanee, AASt TOTO, YTOObI
MMEAO MeCTO NpaBo aBTOPCTBa B AAHHOM CAy4yae, He-
06X0AMMO, UTOObI NPOAYKT ABASIACS Ha CBET C Xapak-
TEPOM HOBOCTM, CEKpETa U 3TO MOCAEAHEE YCAOBMUE
ecTb conditio sine qua non (ibid. cT. 139), 1 BOT Noue-
My MPUBUAETUS HE BbIAAETCA, €CAM Ha OAMH W TOT Xe
npeaMeT ucnpaliMBaema byaeT NPUMBUAETUA PasHbl-
MW AULL@MW OAHOBPEMEHHO (cT. 141). CnpawunBaeTcs,
KTO XXe aBTOP CAeAaHHAro M3obpeTeHus AU OTKpPbI-
™MA? 3AeCb HY)XHO OTAMYaTb aBTOPCTBO OT MpaBa Ha
aBTOPCTBO. [MoCAEAHEE MPUHAAAEXUT TOMY, KTO Oy-
AET MPU3HAH CO CTOPOHbI BAAGCTH, AW XE KTO 3asBUA
YCTaHOBAEHHOW BAACTU (@ BAACTbHO YCTAHOBAEHHOM
aBaseTca AenaptameHT ToproBan n MaHydaKktyp wu
AenaptameHT Ceabckaro Xossictea). MoxeT ObiTb,
YTO 3aABUBLLWI HE U3006PEA, HO AULLIb 3ASABUA, 38 HUM
NPWU3HaEeTCs 3TO NPaBO; AOCTATOUHO, YTOObI TaKoe 3a-
ABAEHWE He BbIAO ONPOBEPXKEHO.

AAR TakuX 3aaBAEHUI HeobxoaMMa nepepava
NMPOLLUEHNUST W, €CAM He BOCMOCAEAYET OMpPOBEpPXeE-
HUSI, TO @aBTOPCTBO PErMCTPUPYETCH B OCOOYHD KHUTY
(ct. 136-142 n 151 ibid.). AeNCTBUTEABHO AU AWLIO
€CTb aBTOP, AENCTBUTEABHO AU U30OpETEHME WAM OT-
KpbITUE €CTb HOBOE? JTW BOMPOCHI PeLaroTca TOAb-
KO prima facie; ApyruMu cAOBaMM, NPU3HAHUE He
€CTb OKOHYaTeAbHOe, abCOAOTHOE peLLEHUE: MOCAE
TAKOro pPeLleHns MOXET UMETb MECTO UCK (CT. 128 n
158 n. 2-# ibid). UcTew, moxeT onpoBepratb Ha CyAe
NPU3HaAHHOE 3a AAHHbIM AMLOM aBTOPCTBO, MAU Xe
MOXET 3afABAATb, YTO WM30OPETEHWE WAU OTKPbITUE
He ObIAO HOBOCTbIO MpPU BbiAAYM NPUBKMAETMU. Mano
TOro, 4ToObl MPEAYNPEAUTb CAyYau MNPOTUBOPEUUS
AENCTBUTEABHOCTU C MNOAOOHbIMW 3aABAEHUAMM, Bbl-
Aaya A@HHOMY AMLY MPUBUAETMU MPOU3BOAMTCS HE
TOTYac, a Mo MUCTeYeHWn OOAbLLIAro MAM MEHbLLATo
neprvoAa BpeMeHu. B aToT Xe NpoMexyToK npor3Bo-
amTcs nybankaums B MpaBUTEABCTBEHHOM BecTHM-
ke u CeHaTckux BepomocTax; B 310 Xe Bpemsa 3a-
ABAEHWEe 3T0 pascmaTtpuBaetrcsd B MaHybakTypHOM
Cosete, nAnM YueHom Kowmwutete, AU nipu MuHUC-
TepctBe [oCcypAapCTBEHHbIX MMyLLEecTB 0cob00 KOM-
MWUCCUEN; NPUUYEM MOCAEAHASA MPUHUMAET BO BHU-
MaHue, He 6biAa AV paHblLie BbipAaHa NMPUBKUAETUSA Ha
3TOT Xe MPEAMET, AEMCTBUTEABHO AU OTKPbITUE €CTb
HOBOE, AEWCTBUTEABHO AU OHO MOAE3HO, U B 0COBEeH-
HOCTU: HE KPOETCS AU B AAHHOM M300pETEHNN KaKOK
AMBO BpeA MAM OMACHOCTb AAA XM3HU U 3A0POBbS
(cT. 187-188 ibid). Avlub TOABKO NOCAEAOBAAO pelle-
HWe B NOAb3Y 3aABUBLLAr0 U He ABUACS APYrOM, MOCAE
ny6AMKaLuK, - aBTOPCTBO NPU3HAETCA 3a 3asABMBLLINM:
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eMy BblpaeTcs npuBuAerus. locae BbiaauM NPUBUAE-
MK UMEET MECTO ellle OAHa NybAMKaLMA (HO yXe He
B MPEXHEM CMbICAE), COCTOSILLAA B TOM, YTO MPUBK-
Aerusl BblAaHa. Takon NMUCbMEHHbIM akT pacnopsxe-
HUSA NPaBUTEABCTBA O BblAaYve MPUBUAETMU U €5 CO-
AEp>XXaHWe ToXe HasblBaeTca npusuaernen) (ct. 149).
Uto Kacaetcs NPOAOAKMTEABHOCTM aBTOPCTBa B 06Aa-
CTW TEXHWKM, TO OHa ObiBaeT BOAbLLE UAWM MEHbLLIE, a
umMmeHHo: 3, 5 1 10 aeTt, HO He 6oabLue (cT. 143 ibid).
3aecb MaHydakTypHbii COBET, ABASIICb KOMMWUTETOM
aKkcnepToB Npu MuHUCTEPCTBE GUHAHCOB, MPUHUMAET
B coobOpaxeHne MOAOXEHWE TOM MPOMbILUAEHHOCTH,
B KOTOPOM Bpallaetcs HoBoe M3obpeTeHue. Ho tem
HEe MeHee XehaHWe MPocuUTens 06 YBEAMUEHWUN CPO-
Ka (He ponblue 10 AeT) NpuHUMaEeTcs B coobpaxeHune
NMoTOMY, YTO TaKoe YBEAMUYEHUE CPOUHOCTU He Yrpo-
XXaeT HUMKaAKOK ONacHOCTbIO M camas Bblpava npu-
BUAETMM ODAOXEHA MOWAMHAMMU MO OMNPEAEAEHHON
Takce, Tak: Ha 3 ropa - 90 p., Ha 5 aeT - 150 p., Ha
10 aet - 450 pybaei. N3obpetatenb 0653aH B Teue-
HUKM 6 MECALIEB CO AHA BbiA@YM EMY aKTa NPUBUAETUK
npeaAcTaBuUTb B AenapTaMeHT YAOCTOBEPEHME B TOM,
YTo AAHHOE M30OpeTeHMe NPUBOAMUTCS B AEWNCTBMUE;
NpW HEBbIMOAHEHUU 3TOro TPeboBaHUSA NPUBUAETUSA
racHeT cama coboto (ibid. 152). Hawe npaBo BUAUT
B 3TOM HE CTOAbKO CPEACTBO AOCTABAEHMA AOXOAOB
rocyAapcTBY, @ Hanaraet 3TMM, Tak Cka3aTb, HEKOTO-
Pyl y3Ay Ha BCAKAro CTPEMALLArOCA K MOAYYEHMIO
NPUBUAETUN.

Pa3 npr3HaHO aBTOPCTBO, OHO MOXET ObIThb Npe-
KpalleHo ApyrMmu cnocobamu. Takumu cnocobamu
ABASIOTCA: 1) UCTEUEHUE AaHHAro cpoka, 2) obHapy-
XEHWEe Ha CyAe, UTO MPU3HaHHbIM aBTOP He ecTb Ha-
cTosILLMI n3obpeTtatenb, U 3) BO3pPaXEHUE Ha CyAe,
yTo M3006pEeTEHME NPUBUNETMPOBAHHOE HE HOBOCTD,
He cekperT (ibid c1. 158). Pa3 npekpallueHa npuB1Ae-
rMsl, OHa HUKOTAQ YXXe He MOXET OblTb BOCCTAHOBAEHA.

Ao Tex nop, Noka NPUBMUAETUSI HE NPEKPATUAACH,
nsobperatenb MMEET MMYLLECTBEHHOE MPaBO, KOTO-
PbIM MOXET PacnopsXaTbCA Kak YroAHO: OH MMeeT
npaso npopasarts (cT1. 1104 - 1 u. X 1.), 3aBeLarb UAU
MHbIM 06Pa30M OTUYXAATb KaK CaMyto NMPUBUAETUIO,
TaK 1 es1 OCYyLLIECTBAEHWE Ha BCE BPEMS AU TOABKO Ha
HekoTopoe (ibid. cT. 129), HO He BNpaBe nepepaBaTtb
CBOE NPaBO aKUMOHEPHbIM KOMMNaHKAM, 6e3 ocobaro
Ha TO pa3peLlueHus MNpasutenbctaa (ibid. 154 crt.).

HapylieHne Takon nNpuUBUAErMM Ha3blBaeTCA
noaaenkoro (ibid. ct. 129), a NoCAeACTBUA TaKOBOM
- YAOBAETBOPEHME MYTEM CyAa B MOHECEHWU OT TOrO
ybbITKOB (ibid. cT. 131, Yarox. o Hak. c1. 1353). UTak,
CYObEKT MPUBUAETMU MOXET PACNOPsXaTbCA et Kak
YFOAHO, HO MOXET 1 MOAb30BaTbCA caM; GOPMbl NOAb-
30BaHMA pas3AMYHbI: NMOAb30BaHWE annapaTtom, npo-
Aaxka ero ¢ BoCnpeLleHMeM BCEM M KaXXAOMY MOAAE-
AaTb MAM NOAbL30BaTbCA UM 6e3 ero BoAu. Ecan 3pech

dU3NYECKUI NpoLece — HUKTO 6e3 ero cornacusa He
MOXET NPUMEHSTb OTKPbITAro npouecca. Koraa caea-
CTBMEM TaKOro M306PETEHNA UAWM OTKPLITUS SIBASIETCS
6onee AeLlEeBbIN MPOAYKT, TO OMATb Taku TpebyeTcs
cornacue msobpertatensi. AT GOpMbl NMOAL3OBAHUS
YKa3blBaloT BMECTE C TeM Ha GOPMbl MOAAEAKN. Kak
BEAUKM YObITKM, NMOAAEXALLME BO3HArPaxAEHWo Co
CTOPOHblI BUHOBHUKA - 3TO AEAO KaXAaro KOHKpET-
Haro CAyYasi; a Kakusa B YaCTHOCTM BO3MELLLEHMA KOC-
BEHHbISl, - 3TO pelatot CT. 644 n 645 1 u. X 1. (Npw
HapyLeHWW Hanp. NnpaBa U3obpeTaTtens U3roTOBAEHU-
€M TaKuKX Xe annapaTtoB, TakoW YObITOK BYAET OLiEeHEH
COOTBETCTBEHHO KOAMYECTBY 3K3EMMASAAPOB, M3roTOB-
AEHHbIX 1 MYyLEHHbIX B MPOAaxy). Bo Bcex Takux cay-
yanx, rhe UMeeT MecTO UCK, HEOBXOAMMa 3KCNEepPTN3a,
XOTSI APYTUX U3bSITUIM AAS UICKOB TaKoro poaa B YcTaBe
lpaxa. Cyaonpous. He cyllecTByeT. UCk Takum 06-
pa3om ByAET MOAAEXATb MAM MUPOBOM HOCTULMK, UAK
OkpyxHomy Cyay, CMOTPS MO LLEHHOCTU MCKa.

Uto kacaetca ycoBeplleHcTBOBaHMS  (ibid.
cT. 155, 156), T0 3pecb MoryT ObiTb ABa CAyvas:
1) cam aBTOp AEAAET YCOBEPLUEHCTBOBAHWE K CBOEMY
M306peTeHnto — 3T0 HOBas NMPUBUAETUSA, CYLLIECTBYHO-
Wwas 6blTb MOXET MOCAe NPEKPALLEHUS NEepPBON — U
2) HO Takoe yCOBepLLIEHCTBOBAHUE MOXET ObiTb CAe-
A@HO ADYrMM AMUOM; B TAKOM CAyYae NMPUBUAETUU HE
BblA@ETCA, pa3Be AQHHOE AULIO NPEeABaPUTEABHO AOKa-
XET, UTO BCTYMUAO B COrAALLIEHME C XO3IMHOM MEPBOM
NPUBUAEIUU; HO C MCTEYEHWEM CPOKa MEepPBOW Npu-
BUAETMW MOXET ObITb BblpAaHa ocobas NpUBUAETMA Ha
yCOBEPLLEHCTBOBAHHYHO YacTb NepBaro M3obpeTeHus
(ibid. ct. 156). MpurBUAETUK (COBCTBEHHO HE NPUBUAE-
MW, @ MOHOMOAMIO) BbIAGKOTCA B M3BECTHbIX CAyYanx
N HeCOOCTBEHHMKAM OTKPbITUSA, @ AULLAM CTOPOHHUM,
KOTOPbISI BNEPBble BBOAAT B CBOEM OTEYECTBE W30-
6peTeHns1 MIHOCTPaHHbISI, CAEAOBATEABHO — MPOU3BE-
AEHWS, HA KOTOPbIA YXe OblAv BblA@Hbl MPUBUAETUU
B APYIMX rOCyAapcTBax; HO C TEM, OAHAKOX, UTO CPOK
AEWCTBUA MPUBWMAETMM MO BBEAEHWM WMHOCTPAHHbIX
n3006peTeHnii He AOAXKEH MPOCTMPATLCA AAAee TOro,
Ha KakoM MOAYYMAM WX caMble M3obpeTatenn (ibid.
ct. 132 n 143). HakoHel, uTO Kacaetca u3obpete-
HWI M ycoBepLUEHCTBOBaHMIM 6oeBbIX NoTpebHoCTEN
M cpeAacTB 0O0POHbI YEAOBEUYECTBA, MOAL30BAHME KO-
MMUK AOCTYMHO AWLUb FOCYAA@PCTBY, TO Ha HWX MPUBK-
Aeruu He Bblpatotes (ibid. 139 ct. n. 1.).

[MpaBo cob6CTBEHHOCTU Ha MOAEAU U PUCYHKU

MocAeAHWI BMA @BTOPCKMX MpaB B 06AACTM Npo-
MbILUAEHHON TEXHUKW 3TO — MPaBO Ha MOAEAU U pU-
CYHKM. ITOT BUA aBTOPCKKX MpaB BBEAEH NpaBUAAMMU,
NMPUAOXKEHHBIMU K CT. 125 YcT. dpabp, No MPoAOAX.
1868 r. - «0 npaBe COOCTBEHHOCTM Ha dabpuUHble
PUCYHKN U MOAEAW». T1oa PUCYHKOM pasymeeTcs Ta
koMbrHauMs LUBETOB, KPacokK, koTopasi NPUAAET 0COo-
6yt0 KpacoTy, FOAHOCTb M3BECTHOMY MPOW3BEAEHMIO
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B 06AaCTV NPOMbILUAEHHOCTH (TKaHK, Hanp.). MoaeAb
Xe — KOMOUHaLMA AMHWUIA — NOHATUE FEOMETPUUECKOE.
AARA TOrO, UTo6bl NPUOBPECTb aBTOPCKOE NPaBO Ha MO-
AEAb Y PUCYHOK, HEOOBX0AMMA HOBOCTb PUCYHKA M MO-
AeAW. BOT nouemMy pUCYHOK, ObIBLLINIA yXe B ynoTpebae-
HWUK, HE AAET aBTOPY aBTOpCKaro npasa (cT. 5 MNpaBuA,
npuaox. K 125 ct. ®abpuu. Ycr.). Bot nouemy, panee,
Mbl MMEeM NOCTaHOBAEHWE 3-T0 NPUMEYaHUs K CTaTbe
5 Tex xe npaBuA, uTo «babpuyHOe BOCMPOU3BEAEHWE
U3AEAUI BasiTEAbHAro UCKYCTBa NOCPEACTBOM TKaHbS,
HaObUBKM UAU XMBOMKUCU C €9 OTPOCAAMMU, U HAa0HOPOT,
He cuMTatoTCA MOAAEAKOLO». AASA TOro, uTobbl aBTOP-
CKoe npaBo ObIAO NPU3HAHO, HYyXHa 3asiBKa C Mpea-
CTaBAeHWeM 06pasunka (CT. 3 TaM Xe), C NPeAcTaB-
AEHWEM TMOLAMHbBI, CyMMa KOTOPOW onpepensieTcs
CPOKOM, Ha KOTOPbIA MNPU3HAETCA 3a AULOM aB-
TOpCcKoe npaBo, cuntaa no 50 KomM. 3a KaXAblK roAp
(tam xe cT. 10). Cpok Takoro aBTopcKaro npasa npo-
AONXKAETCH, MO XeAaHUo aBTopa, oT 1 ropa Ao 10 et
(cT. 9). MecTo perucTpaumu, 3anmucku, 3pech 3acTyna-
eT XxpaHeHue obpasunka (6 cT.). Kak ckopo 3aaBKa
NPUHATA U NPU3HAHO, YTO PUCYHOK HOB U He ObIA OMy-
6AMKOBaH ynotpebaeHnem ero B NPOUM3BOACTBE, TO 3a
aBTOPOM MpPU3HAETCS aBTOpPCKoe npaBo. Ho nmpaso
Ha PUCYHKM U MOAEAWM MOXET BbITb MPU3HAHO U He 3a
aBTOPOM, a 3a X03AMHOM GabpPUKKU UAK 3aBOAQ, UTO
6bIBaEeT TOrAa, KOrAa MOAEAU U PUCYHKK «COCTaBAEHDI
B COCTOSILLMX NpU dabprke WAM 3aBOAE MACTEPCKMX,
COAEPXUMbBIMU NPU OHbIX MOAEAbLLMKAMW U PUCO-
BaAblLUMKaMW» (2-e npumed. K 1 CT. npaBuA). Komy
NPUHAAAEXUT NPaBO HA MOAEAU WU PUCYHKW, TOT MO-
XET AeAaTb C HUMMW, UTO YTOAHO: MOXET MOAb30BaTbCA
caM, HO MOXET MPEeAOCTaBUTb MOAb30BaHWE (4pe3
YCTYMKY W AaXEe Upe3 NMPOCTOe AO3BOAEHME) U APYIO-
My. Mocae cMepTH AWML, NPaBO Ha PUCYHKU U MOAE-
AM MOXET 0Ka3aTbCA B TOM «COBOKYMHOCTU MpaB», O
koTopon roBopuT cT. 1104-1 4. X T.; OHO MOXET ObITb
TakXe 3aBeLLaHO, MOAAPEHO U T. A. ABTOPCKOE NpaBo
Ha MOAEAU U PUCYHKU MOXET ObiTb HApPYLLUEHO MOA-
AENKOM, KOTopas MMEET MECTO TOrAa, Koraa Apyrow
HaUYHEeT NPOU3BOAWUTb TOBAPbI C TEM XE PUCYHKOM 6€3
cornacust aBtopa. MoCcAeACTBUS NOAAEAKM: LWTpad OT
50 po 200 pyb. (13 cT. NpaBMA) U BO3HArpaxaeHue
BpeAa 1 ybbiTkoB (14 cT.). Aoka3aTb Bpea U YObITKK, a
TakKXe U pa3mMepbl UX B OOAbLIMHCTBE CAyYaeB TPYAHO:
B BMAY TO 3TOW TPYAHOCTM 3aKOHOA@TEAb U YCTAHOBMA
wtpad. B paspelieHnn cnopoB 1 UCKOB O MOAAEAKE
M CaMOBOAbHOM yrnoTPeBAEHUU PUCYHKOB 1 MOAEAEN,
a Takxe B OnpeAeAeHUr B3biCKaHUA (Wwtpada) 3a Ha-
pYLLEHHOE NPaBO M MePbl BO3HArpaxaAeHUsa 3a BpeA
N yObITKK CyA PYKOBOACTBYETCSI cCripaBkamMu, 3abupae-
MbIMKU UM B AenaptameHTte ToproeBan u MaHybaktyp
uaM B MockoBckoMm OtaeneHnn MaHydaKkTypHaro
CoBerta (cMOTpsi MO TOMy, rae Bbina caoenaHa 3asBKa)
W 3aKAKOYEHMEM 3KcnepToB (CT. 15 1 16 npas..).

EcAn Bce BUAbI aBTOPCKUX MPaB CBECTW B OAHO,
TO MOAYYMM CAEAYHOLLMA O6LIMS BCEM WM YeEpPThbI:
1) BCe aBTOPCKMA NpaBa He UMELOT NpeameTa; 2) no
COAEPXaHWIO BCE OHWU SIBAAKOTCA MpaBamMu Bocnpe-
LeHus; 3) BCE OHU C OAHOM CTOPOHbI UMEKOT OAHY
06Uyt YepTy C BelHbIMW NpaBaMu: OHU abBCOAIOT-
Hbl, 6E3YCAOBHbI, UCKAKOUAIOT NMpaBa BCEX U KaXAa-
ro, Kak 1 npaBo cobCTBEHHOCTM BOOOLLE, a C APYron
- W OTAMYAIOTCHA OT HUX: ABTOPCKWUSI NpaBa 3aMKHY-
Tbl B OOABLUMM WMAM MEHbLLWUIA OMNPEAEAEHHbIN CPOK
(8 50 1 10 AeTHUI), a BeLLHbIA MOTYT ObITb U 6EeCCPOU-
Hbl (CT. 420-1 y. X T.; «<BEYHO U NOTOMCTBEHHO»).
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‘BIJ'ISI BUTOKIB LLUKOJIN NPABA
IHTENIEKTYAJIbHOI BJIACHOCTI
HA NIBAHI YKPAIHMW

BequM MOBY MPO BUTOKM LLKOAW MpaBa iHTEAEKTYyaAbHOI BAACHOCTI Ha NiBAHI YKpaiHu, 6yno 6 XMBHUM
3 MOpPaAbHOI TOUKM 30pY | HENPABUABHUM 3 TOYKW 30pY METOAOAOTIT NpaBa He 3rapati NPO 3HAUYEHHS
AN GOPMYBAHHS LUKOAM BMAATHMX BITYM3HAHMX HAYKOBLIB, GaxiBUIB y NpaBi iHTEAEKTyaAbHOI BAACHOCTI Mpo-
decopiB OnaHaca AHapoHoBMua lMiaonpuropu tTa OkcaHn OnaHaciBHM IMiaonpuropum. Xoua BOHKU NpaLroBaAn B
KHEBI i, Ha NepLKnin NorAsiA, He MaAk 6e3nocepeAHbOoro CTOCYHKY A0 GOPMYBaHHS LLKOAM NpaBa iHTEAEKTyaAb-
HOI BAAQCHOCTI Ha niBAHI YKpaiHW, OAHAK HayKOBI KOHTAKTK, MPOCTO AFOACBKI CTOCYHKU MK HUMW i OAECbKUMMU
npaBO3HaBUAMW aKTUBHO PO3BMBAAMUCA LLE B OCTAHHI AECATUPIYYA MUHYAOTO CTOAITTA. AOFKOK PO3BUTKY LMX
CTOCYHKiB ByAa 3yMOBAEHA yyacTb LIMX 3HAHMX HAyKOBLIB Y MiArOTOBL KOMeHTapsl A0 HOBOTro LIMBIAbHOTO KoAEK-
CY, @ TAKOX — MIAPYYHMKA 3 UMBIAbHOIO npaBa YkpaiHu. [p1poAHO, LLIO CMIAKYBaAHHA 3 LMMU BUAATHUMM NPaBo-
3HaBUSMM, CMiAbHA Npaus Haa NiAPYYHUKOM | KOMEHTapeM cripaBuAM HeabuaKkKii BNAMB Ha umBiAicTiB OHIOA, a
HAATO Ha TUX, XTO 3alMMaBCsa AOCAIAXKEHHSIMM Y raAysi NpaBa iHTEAEKTyaAbHOI BAACHOCTI.

A Toro, wob ymtaum «Yaconucy» MOrAM CKAACTU xoua 6 NprbAM3HE YABAEHHA MPO MO3uLil, AKi TOAI 06-
ctotoBanmuca npopecopamu O.A. Miaonpuropa ta 0.0. Miponpuropa, Aani NPONOHYIOTLCS GParMeHTH i3 3rapaHnx
nybAiKaLin.

0.l. XaputoHoBa



