YACOMUCUMBINIICTUKN B @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ & 35

NMUTAHHSA TEOPII

YAK 347.27:347.214.1

MMOTEKA ABU¥MUMOTO MMYLLECTBA KAK OCOBbI BUA,

3AJZI0TA

KusnoBa EneHa CepreeBHa

AOKTOP FOPUAMUYECKUX HAYK, AOLIEHT, 3aBEAYIOLLAA KadeAPOM rPaX AaHCKOIo U XO3ANCTBEHHOIO
npasa U npouecca MexXAyHapoAHOro N'yMaHUTapHOro yHUBEpPCUTETa

M noteka - 3T0 0cobblii BMA 3anora, rae
B KauyecTBe OObEKTa BbICTyNaeT HEeABU-
XrMmoe wmmyllectBo. OpHaKo, CyLLECTBYKOT CAyyau,
YCTaHOBAEHHbIE 3aKOHOAAQTEALCTBOM YKpauWHbl, Npu
KOTOPbIX, MMOTEKA BO3HWKAET Ha OOBEKTbI, KOTOPbIE
3a CBOMMU PUBNYECKMMU eCTeCTBEHHbIMW CBOMCTBA-
MW OTHOCATCS K ABMXMMOMY UMYLLECTBY, HO HOpPMa-
MW 3aKOHOAATEABLCTBA Ha HUX PAcNpPOCTPaHSAETCS pe-
XUM HEABUXUMOIO MMYLLIECTBA.

Y. 1 ct. 181 paxpAaHCKOro koaekca YKpauHbl
(hanee - TK  YkpauHbl) [1] onpepensieT, 4To K
HEABWXMMbIM  BeLLlAM MNPUHAAAEXAT 3EeMEAbHblE
yyacTkM, a Takke 0ObeKTbl, PacnoAOXEHHble Ha 3e-
MEABHOM YYacCTKe, MNepeMeLLEHUE KOTOPbIX MNpeA-
CTaBASIETCA HEBO3MOXHbIM 6e3 1x obecLeHUBaHUS
N U3MEHEHMA Ha3HauyeHusl. B HacTosillee Bpemsa 3Ta
HOopMa He oTBevaeT notpebHocTaM obLiecTBa 1, no
HalleMy MHEHWIO He OTBeYara MM AaXe Ha MOMEHT
npuHATUA TK YKpauHobl.

B Hayke rpaxpaHCKOro npaBa AAATCSH AMCKYC-
CWUW OTHOCUTEABHO MOHATUA KATEFOPUK «HEABUXMUMOE
UMyLLECTBO». HeB3Mpas Ha To, UTO paspeAeHre UMY-
LLLeCTBA Ha ABUXMMOE U HEABMXMMOE 3aKPENAEHO B
rpaxAaHCKOM 3aKOHOAATEALCTBE BOAbLLIMHCTBA CTPaH
MWpa, B OTEYECTBEHHOW MPaXAaHCKO-NPaBOBOW AOK-
TPUHE HET EAMHOM MbICAM O MOHATUU KATErOpPUK «He-
ABWXUMOCTb» U KPUTEPUEB OTHECEHUS K HEW. YeTKniA
3aKOHOAATEAbHbIN KPUTEPUIA PA3AEAEHNST UMYLLIECTBA
Ha ABMXMMOE W HEABWXMMOE KpariHe HeobXOoAWM.
Beab npu 6€CCUCTEMHOM OTHECEHWM PAa3AUMUHbIX
BUAOB WMYLIECTBA K KaTEropun «HEABUXUMOIO»
BO3HMKAET BOMNPOC 00 YCAOBHOCTWM MOHATUS AQHHOM
kateropun. C NpakTMYeCKON TOUKM 3PEHUSA 3TO HEAO-
MyCTUMO, MOCKOABbKY 3aKOHOAATEABCTBO YCTaHaBAMBA-
€T pa3AMyUHble NPaBOBbIE PEXWUMbI ABUXUMOIO U He-
ABWXMMOTO UMYLLIECTBA.

B topnamMueckom Hayke CAOXUANCH TPU TEOPUM NO-
HATUA «<HEABUXMMOCTU». [epBasi, Hanboaee pacnpo-
CTpaHeHHas npepraraeT Npu3HaBaTb HEABUXXMMOC-
TbHO BELLUU, KOTOPbIE UMEKOT KPEMKYH CBA3b C 3EMAEN

(K. NMobepoHocues, E. BacbkoBckuit, HO. fambapos).
MpeactaButenn BTopon koHuenumu (. LeplieHeBwny,
K. MaauwweB, N. ®paHLECCOH) ccbirasiCb Ha cyaeb-
HYIO NPaKTUKy B CBOE BPEMS, NPEAAaraAu npu onpea-
€AEHUU MPU3HAKOB HEABMXMMOCTU PYKOBOACTBO-
BaTbCA KPUTEPUEM «HAAMUMA HOPUAMUYECKOW CBA3M
npaB BAAAEAbLA@ CTPOEHUSA C 3EMAEW, Ha KOTOPOM
OHO MOCTPOEHO», CUMUTasA, YTO He HaAO NpuU3HaBaTb
HEABWXUMOCTBIO COOPYXEHUA, MOCTPOEHHbIE HA uy-
XOM 3eMAe 1 BpeMeHHble. CyLLecTBoBana U MpoOMeXx-
YyTOYHasA MbICAb, COTAQCHO KOTOPOM MOXHO BbIAEAUTb
n Tpetbto Teoputo. Ee npeactaButean — A. Bopmc,
B. EAbsAlLEBMY 1 A. AyMalleBCKUI. 10 UX MHEHMUIO,
COOPYXEHUSA, MOCTPOEHHbIE Ha YyXOW 3EMAE B CUAY
06513aTEABCTBEHHOIO NpaBa HE0HX0AMMO cUMTaThb Be-
LWamMu ABUKUMbIMW, @ CTPOEHUA, CO3AAHHbLIE B CUAY
BELHOro npaBa Ha 3Ty 3EMAK, - HEeABWXWUMbIMU
Belwamu. [locnepHAa Teopuss MOXET HaWtn B
COBPEMEHHbIX MPaBOBbIX CUCTEMAax Kak CTOPOHHMU-
KOB, TaK W OMMOHEHTOB, HO, MO HaweMy MHEHWIO
OYEHb TPYAHO HEe cuuTaTb HEABUXMMOCTBIO 3AaHME,
KOTOPOE BO3BEAEHO Ha 3eMAe, B3ATOM B AOATOCPOY-
HYIO apeHay, Hanpumep Ha 90 AerT.

HekoTopble HOPUCTbI  yCTaHaABAMBAKOT, 4TO
BblOpaHHbIM 3aKOHOAATEAEM KPUTEPUI AASI pa3TPaHK-
YEeHMST ABUXKMMOTO U HEABUXXMMOIO UMYLLLECTBA — BO3-
MOXHOCTb NepeMelLeHns nmylllecTBa 6e3 ero obec-
LEHMBaAHWA N UBMEHEHWS €r0 Ha3HaYEeHUA — ABAAETCH
HEAOCTaTOUHbIM AAA OMPeAENeHUs cdepbl AENCTBUSA
3akoHa YkpauHbl <06 unoteke» ot 5 uoHa 2003 r.,,
Ne 898 - VI [4]. [losTOMY, OTMEYEHHbI KPUTEPUIA CAE-
AYET AOMOAHWUTL CrneunanbHbIMU 3aKOHOAATEABHbLIMMU
NMOAOXEHUSAMU O TOM, UTO BPEMEHHbIE 3AaHUS U CO-
OPYXEHUA K KaTeropum HEABUXMMOIO MMyLLLEeCTBa He
npuHaanexat. CArepyeT Takxe peLlnTb BONPOC O BO3-
MOXHOCTU OTHECEHUSA K HEABUXMMOMY WMYLLECTBY
KOMMYHWKaLUMIA, AOPOr, TPOTyapoB, nNpeanoAaras,
yTo 3TM OOBEKTbI OXBaTbIBAOTCS 3aKOHOAATEAbHbLIM
onpepAeneHUeM MOHATUA HEABUMXMMOIO MMYLLECTBA,
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HO UX TEXHUYECKAsi MHBEHTapM3aumMsa Ha 3TO BpPeMS
Ae-QaKTo He ocyllecTBasieTcs [D].

HekoTopble BeLUM OCTalOTCA BHE BAMAHUA
HopMbl cT. 181 TK YkpauHbl. Hanpumep: cpybbl,
KYPOPTHblE AOMa, BarOHYMKM AAS OTAbIXa W T. T
A BO-BTOPbIX, TEXHOAOTMWU MEPEMELLEHUSA HEABUXMU-
MOCTW MPUMEHSAUCL B Mupe ewe ¢ 1455 1. korpa
ApucTtotenb ObopaBaHTU NEPEHEC KOAOKOAbHIO LIEPK-
BM CaHta-Mapua MapxopHe €O BCEMW 3BOHaMU
6onblue yeM Ha 10 M. B 1934 1. unxxeHep KnpaaH ne-
peaBMHYA B MakeeBKe KUPMUYHOE ABYX3TaXHOE 3Aa-
Hue noytbl Becom 1300 1. Bo3mMOXHO, aBTopbI CT. 181
'K YKpauHbl No-Apyromy noHUMaroT «HEBO3MOXHOCTb
nepemeLlleHusa 6e3 nx obecueHnBaHUSA U USMEHEHUSA
Ha3HauyeHWs», HO B HacTosillee BpemMs HeobXOAMMO
KOHCTaTMpOBaTb BO3MOXHOCTb NepecMoTpa MOAOXe-
HWI, KOTOPbIE PETYAUPYIOT OTMEUYEHHbIE OTHOLLEHUS.

HekoTtopble HOPUCTbI U 9KOHOMMUCTbI MbITAKOTCA
NMOHATb MPUPOAY HEABUXMMOCTU PaCKpbiB dU3MUYec-
KO€, 9KOHOMMYECKOE 1 MPaBOBOE COAEPXAHUE.

Ha onpeaeneHve HOPUAMUYECKOTO AEAEHUS Be-
e Ha ABUXUMbIE U HEABUXMMble 0OpalLan BHU-
maHue A. WN. Menep, KOTOpbIKM yCTaHaBAMBAA, 4TO
“HEeABUXMMOE MMYLLECTBO MO HalleMy 3akOHOAa-
TEAbCTBY — 3E€MAW, AOMA, 3aBOAbl W T. A.; ABWXM-
MO€e - MOPEXOAHbIE W PEeuUHble CyAa, KHWUMMU, KapTbl,
MHCTPYMEHTbI, CKOT, XA€b CXaTbli1 U MOAOTbIN U Tak Aa-
Aee. CAOBOM, paspeneHre UMyLLecTBa Ha ABMXUMOE
N HEABWXMMOE, NPUHATOE 3aKOHOAATEAEM, OTBEYaeT
NPUPOAE BELLIEW: BCE MMYLLECTBO, KOTOPOE MO NPUPO-
A€ CBOEW 0Ka3sblBAETCA ABUXMMbIM U HEABUXMUMbIM,
NPU3HAETCS TaKMM U 3aKOHOAATEALCTBOM [3].

OpHaKo, OTCyTCTBYET HEOOXOAMMOCTb B TOM,
yToObl OPUAMUECKOE Pa3AEAEHME MMYyLLECTBA Ha
ABUXMMOE U HEABUXMMOE COBMAAAN0 C GUBNYECKON
BO3MOXHOCTbIO MepeMeLLeHMA BeLWen B NPOCTPaH-
cTBe: B 00AACTU NpaBa Takoe pPaspeAeHue UMyLLe-
CTBa MMEET TO 3HAUYeHWe, UTO OAHM OMpPEeAEAeHUs
CBSI3bIBAlOTCS C BELLAMU HEABUXMMbIMUW, UHbIE C BE-
LLAMU ABUXXMMbIMU; HO UMYLLIECTBO, KOTOPOE NPU3Ha-
€TCA MO0 3aKOHY HEABMXMMbIM, HEABMXMMO MO CBOEN
NPUPOAE MAM OHO ABMXMMOE — 3TO BCE PABHO; U ECAMU,
Hanpumep, 3aKOHOAATEABCTBO HAMAET HEOOXOAMMbIM
KaKoe-To OMpeAeneHne, KOTOPOEe KacaeTca HEABUXK-
MOro UMYLLLECTBA, PacnpoCTpaHUTb U HA UMYLLECTBO
ABWXUMOE, TO onpeaeneHne 310 ByaeT NPUMEHATLCSA
N K ABUXKMMOMY MMYLLIECTBY, U Ha060poT [3].

OTHOCUTEABHO ABWXMMOTO MMYLLECTBA, TO Y. 2
cT. 181 TK YKpauHbl OTHOCUT K HEMY BELLM, KOTOPbIE
MOXHO CBOOOAHO MepeMellaTb B NpocTpaHcTBe. Ha
Takne BUAbI ABWXKMMOIO MMyLLecTBa (Mo GpU3UYECKUM
CBOMCTBaM) Kak BO3AYyLLHblE U MOPCKWE CyAa, CyAa
BHYTPEHHEro MNAaBaHWA, KOCMUUeckne obbekTbl K
YKpauHbl YCTaHaBAMBAET NPaBOBOW PEXUM HEABU-
XUMOro UMyLLLECTBA, HO, B COOTBETCTBMM C M. 2 CT. 1

3akoHa YKpauHbl «O rocyAapCTBEHHOM perncTpauun
BELLHbIX MPaB Ha HEABMXUMOE UMYLLLECTBO U UX Orpa-
HuueHui» oT 1 ntons 2004 ropa Ne 1952 - |V Ha atn
006bEKTbI HE pPacnpOCTpaHSAETCA MPaABOBOM PEXWUM
roCyAapCTBEHHOW PErMCTPaLIMM BELLHbIX MPaB Ha He-
ABWXMMOE UMYLLECTBO.

Takum 0bpa3om, BO3HUKAET topUAMYECKAs KOA-
AM3WUST — 3aA0T BO3AYLUHbIX M MOPCKUX CYAOB, CYAOB
BHYTPEHHEro NAaBaHUS, KOCMUUYECKUX OOLEKTOB pe-
ryAMpyeTcs no npaBMAaM HEABMXMMOCTU (MMOTEKM),
a npoueaypa perucrpaumm 3anora AaHHOro UMmylle-
cTBa (BELLHbIX MPaB Ha HEABUXMMOE MMYLLECTBO U
MX OrPaHUYEHMI) MPOUCXOAUT Kak ABUXKMMbIX BELLEMN.

B Poccun TEpMUH «HEABUXMMOE U ABUXUMOE
MMYLLECTBO» BNEPBbIE NOSIBUACS B 3aKOHOAATEABCTBE
BpemMeH npasBaeHus lMetpa | B Ykasze or 23 mapTa
1714 r. «O nopsiaAke HAaCAeAOBaHUA ABUXUMOTO U He-
ABWXMMOTO MMyLLecTBa». oA HEABUXUMbIM UMYLLE-
CTBOM MOHMMAAUCh 3EMAS, YTOAbS, 3AaHUA, 3aBOAbI,
babpuKK, AaBKWU. K HEABUXMMOMY TaKxXe OTHOCUAUCH
NMOAE3HbIE MCKONAeMble, KOTOPbIE HAaxOAATCA B 3€M-
A€ W pasHble CTPOEHMUS, KOTOPble BO3HOCATCA HaA
3EeMAEN, a TaKXe NOCTPOEHHbIE NOA HEW, HanpUmep:
LLIAXTbl, MOCTbI, AAMObI.

Poccuiickoe 3akoHOAATEAbCTBO XIX —  Hau.
XX BB., B CBOAE rpaxAaHCKUX 3aKOHOB AEAMAO UMY-
LLLECTBO Ha «BCAKOIo POAY HEABUXMMbIE, ABUXUMbIE,
pasAenbHble, HepasaeAbHble, BaaronprobpeTeHHble
n popoBbier. CT. 384 CBOAA ... OTHOCUAA K HEABWUXMU-
MOMY MMYLLECTBY 3EMAM, YTOABSI, AOMa, 3aBOAbI, da-
6pPUKK, AaBKK, BCAKWE CTPOEHUS U NYCTble ABOPOBbIE
MEeCTa, a TakXe XeNe3Hble AOPOrn».

MpaxpaaHckni koaeke Poccuiickon depepaumm
OTHOCUT K HEABWXMMOMY WMMYLLECTBY 3EMEAbHbIE
yYacTKW, Y4yacCTKM HeApP, BbIAEAEHHblE BOAHblE
006bEKTbI U BCE, UTO TECHO CBA3AHHO C 3EMAEN, T. €
06bEKTDI, MepeMeLLEHNE KOTOPbIX 6E3 copa3MepHOro
yuiepba Mx HasHaAYeHWO HEBO3MOXHO, B TOM UYMCAE
Aeca, MHOFOBEKOBbIE HaCaXAEHUSs], 3AaHUA U CTpoe-
Hus. (cT. 103 TK PO) [2].

HOpuanueckumm 0cobeHHOCTAMK pasrpaHuye-
HUSA ABMXKMMOIO M HEABMXMMOIO UMYLLECTBA, ABAS-
eTCcs 3aKoHOAATEAbHOE 3aKpenAeHUe U 0dOpMAEHKE
npaB Ha Takue BUAbI MMyLLECTBa. lprpoaa npaB Ha
3EeMAKD U APYroro HEABMXUMOTO MMYLLECTBA, BKAKO-
yaa WUNoOTeKy, U Apyrve BUAbI NpaB, KOTOpble MpU-
MeHSIoTCA AAA oBecrneveHns noralleHua CCyAbl, B
OCHOBE CBOEW OTAMYAEeTCA OT MpaB Ha ABUMXMMOE
MMYLLECTBO, W, CAEAOBATEAbHO, METOA MOMCKAa 3TUX
npaB M OLEHKN OTHOCUTEAbHbIX MPUOPUTETOB TpebyeT
CO3AaHMA U BEAEHUS peecTpa HEABUXUMOIO UMyLLEe-
CTBa, KOTOPbIM BYAET OTAMUATLCS OT PEECcTpa ABUXMU-
Moro mmyulectea. CyTb obecrneyeHms HeABUXUMbIM
U ABUXUMbIM UMYLLECTBOM MHOro obLLero, U3 4yero
MOXHO CAEAaTb BbIBOA, YTO AASl HUX CAEAYET CO3AATb
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M BECTU OAMH peecTp. MNpaBa coBCTBEHHOCTH Ha He-
ABUXUMOE UMYLLECTBO HaKTUUECKU MPEAOCTABASAIOT-
csl NyTeM perucTpaLmm, ToraAa Kak cobCTBEHHOCTb Ha
ABUXUMOE UMYLLIECTBO HE PErMCTpUpYyeTCcs BOOOLLE.

18 Hosbpa 2003 ropa BepxoBHas Papa
YKpauHbl NpuHsAa 3akoH YKkpauHbl «06 obecneyeHnm
TpeboBaHWII KPEAUTOPOB M pernctpaumm obpemeHe-
Hui» Ne 1255 - |V, npu3BaHHbI ONPEeAEAUTb NPaBo-
BOW PEXUM pPeryAupoBaHusi obpeMeHeHu, BO3HUK-
HOBeHMS 0OHaPOAOBAHWE U pean3aLmMn APYrix npas
FOPUANYECKMX AUL, OTHOCUTEABHO ABUXXMMOTO UMYLLIE-
cTBa. 3aKOH ynpasaHUA focyaapCTBEHHbBIN PeecTp 3a-
AOTOB ABWXMMOIO MMYyLLECTBA U BHEAPUA BEAEHWE
[ocypnapcTBEHHOIO peecTpa 0bpeMeHeHU ABUXUMO-
ro MMyLLLecTBa. B yka3aHHbI peectp AOAXKHbI 3aHO-
CUTbCS 06pPEMEHEHUS ABUXMMOIO MMYLLIECTBA.

B cootBetctBUM ¢ 3akOHOM YKpauHbl «06 uno-
Teke» KabuHeT MUHUCTPOB YKpauHbl paspaboTtan
BpemeHHOe MOAOXEHWE O TOCYA@PCTBEHHOM peru-
cTpaumm unotek. Kpome Toro, BepxoBHoi Papow
YkpauHbl 1 ntons 2004 ropa NpUHAT 3akoH YKPauHbI
«0 rocypapCTBEHHOW pPerncrTpauum BellHbIX MpaB
Ha HEABWXMMOE MWMYLLECTBO WM WX OrpaHUYeHue»
Ne 1952 - IV, KOTOpbIM ONpPeAeAsieT NPUHLMMbI CO-
3AAHUA  CUCTEMbI TOCYAQPCTBEHHOM peruvcTpaumm
BELLHbIX MPaB Ha 3eMEAbHbIE YUaCTKU U APYroe He-
ABWXUMOE WMYLLECTBO, OrpaHUMUeHWe ITUX MpaB.
AaHHbIM 3aKOHOM OMPEAEAEHO CO3AaHWE EAMHOM
CUCTEMbI TOCYAAPCTBEHHOW pPErMcTpauumn BeLLHbIX
npaB Ha 3eMeAbHble YYaCTKU W APYroe HeABWXM-
MO€ MMYLLECTBO, YCTAHOBAEHUE OrpaHUYEeHUr 3THX
npaB. OAHAKO, CO BCTYNAEHWEM B CUAY OTMEUEHHOTO
HOPMAaTUBHO-NPABOBOIO akla YyKa3aHHYyl CUCTEMY
BCE eLle TPYAHO Ha3BaTb EAMHCTBEHHOM.

Cratbsa 23 3akoHa YKpauHbl «O rocypapcTBeH-
HOW perncTpauuu BELLHbIX MPaB Ha HEABUXMMOE
UMYLLECTBO U WX OrPaHUYeHne» paccMaTpuBaeT 3a-
AOT (MMOTEKY) HEABMXMMOIO UMYLLECTBA Kak OrpaHu-
YeHWe BELUHbIX MPaB Ha HEABMXMMOE UMYLLIECTBO U
TpebyeT nx perncTpaumnmn B locyAapCTBEHHOM peecTpe
npaB Ha HEABUXMUMOE UMYLLIECTBO U UX OTPaHUUYEHUN.
OAHaKo, HM YKa3aHHas CTaTbsl, HX 3aKOH B LIEAOM He
ONPEAEASIOT MOPSAAOK M OCOBEHHOCTU perncrpaumm
UNOTEKU. B yacTHOCTU, HE OnNpeAeneH MOPSIAOK BHe-
ceHnst B focypnapCTBEHHbIM peecTp NpaB Ha HEeABW-
XUMOE MMYLLLECTBO U UX OrPaHUUYEHUIn CBEAEHUI 00
MNoTEKOAEPXKATEAE M UMOTEKOAATEAE, MMYLLECTBEH-
HOM MOPYYUTEAE, OMUCAHUU TMNPEAMETA UMOTEKMU,
MHoopmauun ob ocHoBHOM obecnevyeHHOM o0bs3a-
TEAbCTBE, CPOKE €ro MOAHOIO BbIMOAHEHUS, CChIAKW O
BbIMyCKe 3aA0rOBOM MAM ee OTCYTCTBUKU. He naeT peub
M 0 HEODXOAMMOCTU U NOPSAAKE BHECEHWUSI CBEAEHUN
06 U3MEHEHWH YCAOBUIN 0B6peMeHEHUST HEABUXMMOTO
MMYLLECTBA MMOTEKOW, OTCTYNAEHWE NPaB No UNoTeuy-

HOMY AOTrOBOpPY M Mepeaavy, aHHYAMPOBaHWE BbiAauy
AybAMKaTa 3aA0roBOW M Bblaauy HOBOW 3aA0TOBOM.

12 anpens 2004 ropa 6biA BBEAEH B AEMCTBUE
[OCyAQPCTBEHHbIM PEEeCTp MMNOTEK, EAMHCTBEHHas
KOMMbloTepHaa 6as3a AaHHbIX 06 0BpeMeHEHUN U U3-
MEHEHWU YCAOBUIN 0B6peMeHEHMA HEABUXMMOTO UMY-
LLLeCTBa UMOTEKOW, OTCTYNAEHME NPaB Mo UMOTEYHOMY
AOrOBOpPY, Nepepayy, aHHyAMpoBaHUe, Bblaauy AyOAU-
KaTa 3aA0roBOWM M Bblpauy HOBOM 3aAOrOBOW.

CaepoBaTeNbHO, NMpaBa, NPeAOCTaBAEHHbIE Ha
ABWXMMOE WMMYLLECTBO, MOXHO BbIABUTb C MOMO-
LLbIO MOWCKa 3a MMEHEeM BEPOSATHOro AOAKHMKA, a
npaBa Ha HEABUXUMOE WMMYLLECTBO CAEAYET WUCKaTb
3a 3eMeAbHbIM yyacTkomM. CouyeTaHMe ABYX CUCTEM
He NMPUHECET HUKaAKMX MPEUMYLLECTB MOCKOAbKY MO-
MCK B 06bEAMHEHHON CUCTEME BCE PaBHO Hapo byaeT
NPOM3BOAUTL MO-PA3HOMY AASl ABUXKMMOIO M HEABU-
XMMOro wumyllectsa. AybAMpoBaHUS AEMCTBUI Ha
npakTnke m3bexaTtb He ypactcsi. EcAnM 3anmopatenb
3aMHTEPECOBAH B 3EMEAbHOM YYacTKe, KOTOPbIM Ha-
XOAUTCA B obecneyeHnn, MOMCK AOAKEH OCYLLECT-
BAATbCS MO MECTY HaXOXAEHWA 3eMEAbHOro ydact-
ka. EcAn 3anmopaTenb 3aMHTEpPECOBaAH B ABUXMMOM
MMYLLLECTBE, MOUCK CAEAYET NMPOM3BOAUTbL 38 UMEHEM.
0O6beaMHEHNE ABYX PEECTPOB HE U3MEHSAET CUCTEMY U
HWYero He ynpoulaert.

3akoH YkpauHbl «06 nnoteke» B cT. 1 [4] ycTa-
HaBAMBAET, UYTO 3aAOl BO3AYLUHbIX M MOPCKWUX CYy-
AOB, CYAOB BHYTPEHHErO MA@BaHWUS, KOCMMWUYECKMX
06BbEKTOB, MMYLLIECTBEHHbIX NPaB Ha HEABWXMMOCTD,
CTPOMTEABCTBO KOTOPOM HE 3aBEPLUEHO, PEryAupy-
eTca 3a npaBWAAMM, OMPEAEAEHHBIMW A@HHbIM 3a-
KOHOM. To ecTb B CAyyae, KOrAa B kauecTBe obbekTa
3aA0ra BbICTYyNatT AAHHblE BMAbI BELLEW, pPeYUb UAET
06 uMnoteke ABWXMMOIO MMYLLECTBA, WMAU WMNOTEKE
0COBEHHbIX 0OLEKTOB.

Mnoteka oTMeuYeHHbIXx 0BObEKTOB peryaMpyercs
3akoHOM YKpauHbl «O6 MnoTeke» U crneuranbHbIMK
3aKOHOAATENBHBIMUW aKTaMMU.

Hanbonee ApeBHWM M3BECTHbIM AOrOBOPOM,
KOTOpPbIM NpeAcTaBAsieT coboli AOrOBOP CCyAbl O 3a-
AOTe cyAHa, BbiA pooroBop byamepun. Ero 3akatouan
KanuTaH CyAHa B MOAb3Yy KpeauTopa Ana obecneuve-
HUA ero 06s3aTeAbCTB MO AOrOBOPY CCyAbl. OH ObIA
M3BECTEH €elle rpeyeckoMy npaBy W BCTPeYaAcs B
puMckoMm npaBse. MpeameTom 3anora 6bIAO TOAbKO
CYAHO, 3TO Oblna «AEHEXHas ccypa MOA 3aAOr CYA-
Ha W rpy3a, MOAYYEHHas yepe3 BAAAEAbLEB Kanu-
TAHOM CyAHa, B CAyvyae KpanHen HeobXOAMMOCTU B
AEHEXHbIX CPEeACTBax ANl 3aBeplueHuna peicar. Ha
cMeHy ByAMepur NMPULLIAM 3aA0T MOPCKUX CYAOB aH-
FAOCaKCKOro NpaBa W UMoTeKa MOPCKMX CYAOB KOHTU-
HEHTaAbHOro NpaBa [6].

OCHOBY COBPEMEHHOIO 3aKOHOAQTEABHOMO pe-
rYAMPOBaHWA 3an0ora MOPCKMX CYAOB B YKpauHe co-
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ctaBAstoT TK YkpauHbl 2003 1., 3akoH YKpauHbl «O
3anore» 1992 r. Kopnekcom TOproBoro MopenAaBaHus
(KTM) YkpauHbl 1995 r., 3akoH YKpauHbl «06 unote-
ke» 2003 1.

Mnoteka MOPCKUX CYAOB HEMNOCPEACTBEHHO
npeaycmotpeHa raaBoin 9 KTM YkpauHsbl. NMpeameTom
UMNOTEKN MOXET ObITb AOBOE CYAHO UAM CYAHO, KOTOPOE
CTpOUTCS, 3apernctpupoBaHo B [ocypaapCTBEHHOM
CcynoBOM peectpe YkpauHbl MAM CyaOBOW KHUre
YkpauHbl. KTM YkpauHbl B CT. 15 npu3HaeT CyaHO
Kak CaMOXOAHOE WMAW HEecaMOXOAHOE MAaBydyee Co-
OPYXeHMe, KOTOPOEe MCMOAb3yeTcs AAA NMPU3HAHHOM
uean. B cootBetctBMM co cT. 366 KTM YKkpauHbl HO-
TapuanbHOE YAOCTOBEPEHUE AOrOBOpa UMOTEKU MOp-
CKMX TOProBbIX CyAOB AOAKHO ObITb 3@ MECTOM peru-
CTpaumu cyaHa B focyaapCTBEHHOM CYAOBOM peecTpe
YKpauHbl MAM B CyAOBOM KHUTE YKpauHbl [6].

CneumnanbHble KopeKCbl 3akpenAsitoT, npexae
BCEr0, MOHATUE 3TUX 0OLEKTOB. BO3AYLLHbLIN KOAEKC
YKkpauHbl oT 4 maa 1994 p. pernameHTupyeT B CT. 15,
UTO BO3AYLUHOE CYAHO — 3TO AeTaTeAbHbIK annapar,
KOTOPbIN AEPXMTCA B aTMOcdepe 3a CUeT ero B3anmo-
AEWNCTBUS C BO3AYXOM, OTAMYAIOLLIErOCS OT B3aMMOAEN-
CTBWS C BO3AYXOM, OTOUTLIM OT 3EMHOM NOBEPXHOCTH,
M crnocobeH MaHeBpMpOBaTb B TPEXMEPHOM MpPO-
cTpaHctBe. CornacHo BK YKpauHbl BO3AYLLUHbIE CyAa
Pa3AEAAIOTCS Ha FOCyAApPCTBEHHbIE, FPaXAaHCKUE U
3KCMNepUMeHTaAbHbIE. [PaxaaHCKUEe BO3AYLLHbIE CyAQ
noaAexaT 06s13aTeAbHOM perucTpaunm m MoryT ObiTbh
3aperncTpupoBaHbl TOAbKO B OAHOM FrOCyAapCTBe.

[paXAaHCKOMY BO3AYLIHOMY CYAHY, 3aHECeH-
HOMY B FOCYAQPCTBEHHbIN PeecTp BO3AYLUHbIX CYAOB
YKpauHbl, BblAQETCA PErncTpaLmMoHHOE YAOCTOBEpE-
HUe, KOTopoe AABASETCA GaKTOM MPU3HAHWUS ero Hauu-
OHAAbHOW NPUHAANEXHOCTH.

[ocynapCTBEHHbIE BO3AYLUHbIE CyA@ MOAANE-
XaT peructpaumm B pPeEecTpe roCyAapCTBEHHbIX
BO3AYLLHbIX CYAOB  YKpauHbl. [lpaBuAa  peru-
CTpaumMuM  roCyAapCTBEHHbLIX — BO3AYLWHBIX  CYAOB
YKpauHbl yctaHaBAMBaeT MUWHUCTEPCTBO OOOPOHbI
YKpauHbl. [paBuAa perucTpaumm  rpaxAaHCKMX
BO3AYLLHbIX CYAOB B YKpanHe YyTBEPXKAEHbI MPUKA30M
focaBracayxbbl ot 31.01.2006 r. Ne 67, UCNOAb-
3ylOTCS €e CneuMaAMcTaMn, a Takke BAAAEAbLaMM,
apeHpaTopaMu MAW MOAb30BaTEAIMU AAA PErucTpa-
uMm (nepeperncrTpaummn) BO3AYLLHbIX CyAOB B rOCyAap-
CTBEHHOM PEECTpe rpaxAaHCKUX BO3AYLLUHbIX CYAOB
YkpauHbl. Kpome Toro, [lpaBuAa ycTaHaBAMBAIOT,
YTO 3amMMCb O 3aA0re BO3AYLLHbIX CYAOB AONKHA ObiTb
cAenaHa B JKypHane yyeTa 3aA0roB Ha BO3AYLUHbIE
cyaa (n.n. 2.10 lMpaBWA peructpaumm rpaxaaHCKux
BO3AYLUHbIX CYAOB B YKpauHe), BEAEHWUE KOTOPOro Mo-

AOXEHO Ha [AaBHYH MHCMEKUMIO U3 6e3onacHoOCTH no-
AETOB rpaXAQHCKMX BO3AYLLUHbIX CYAOB.

3akoH YkpauHbl «<O KOCMUUYECKOM AESITEABHOCTU»
o1 15.11.1996 r. 3aKkpenAsieT onpeaereHre 06 beKTOB
KOCMUYeckon AesTenbHocTU. CT.1 3akoHa onpea-
enslieT, 4YTo O0ObEKTbl KOCMMWYECKOW AEATEABHOCTM
(koCMUYEecKasi TEXHUKA) — MaTepuanbHbl NPEAMETbI
WUCKYCCTBEHHOIO MPOMUCXOXAEHUS, KOTOPblE MNPOEK-
TUPYIOTCA, UITOTOBAAIOTCS U 3KCMAYaATUPYHOTCA KaK B
KOCMMYECKOM MPOCTPAHCTBE (KOCMUYECKUIN CETMEHT,
KOCMMUECKas UHOPACTPYKTypa), Tak U Ha MOBEPXHOC-
™ 3eMAM (Ha3eMHbIM CEermMeHT, HalemMHass MHPpa-
CTPYKTypa) C LeAbO UCCAEAOBAHMA U UCMOAb30OBaHME
KocMuyeckoro npoctpaHcTtBa. Cr.ct. 12-13 3akoHa
yCTaHaBAMBAtOT MpaBMA@ OTHOCUTEABHO YCAOBUIM MOAb-
30BaHMA 0O0bEKTAMM KOCMUYECKON AEATEABHOCTHM 3TO
cepTuPUKaLMa U perucTpaums atux obbekToB. Atobon
0OBEKT KOCMUUYECKON AEATEABHOCTU B YKpauHe no-
ANEXUT cepTUdUKaLmMM Ha COOTBETCTBME TpeboBaHM-
AM 9KCMAyaTaLMOHHOW NPUTOAHOCTU, YCTAHOBAEHHbIM
AENCTBYHOLLMMM B YKpanHE HOPMaTUBHbBIMU AOKYMEH-
Tamu, U3 0GoOpMAEHUEM cepTUdUKaTa COOTBETCTBUA.

HeobxoAMMO OTMETUTb, 4YTO COFAACHO CT. 2
AoroBopa O npuHUMNAX AEATEAbHOCTM TOCYAAPCTB
N0 MCCAEAOBAHMIO U UCMOAB30BAHMUIO KOCMMUUYECKOTO
NpoCTpaHCTBa, BkAtoYas AyHY U Apyrre HebecHble
Tena (1967 p.), NpsMO NPEAYCMOTPEHO, UYTO KOCMMU-
yeckoe NPoCTPaHCTBO, /\yHa, Apyrue HebecHble Tena
He MOoAAEXAT MPUCBOEHMIO HU MYyTEM NPOBO3rAaLLEHUSA
Ha HWX CyBEPEHUTETA, HU NMYTEM MCMOAb30BAHMUS AU
OKKyNnaLmu, HU KaKUMKU-AMDO APYrMMK criocobamu.

Kpome Toro, OCHOBHbIM HOPMAaTUBHbIM aKTOM,
B CAyyae NPUMeEHeEHUs 0OBbEKTOB KOCMUUECKON AES-
TEABHOCTU SIBASIETCA NMOAOXeHMWe [locTaHoBAeHUs BP
YkpauHbl «O npaBe COOCTBEHHOCTM Ha OTAEAbHblE
BMAbI MMyLLlecTBa» OT 17 wuioHa 1992p., koTopoe
yCcTaHaBAMBAET OrpaHWUYeHue Mo Kpyry cyObekTos,
KOTOpble MOTYyT WMETb MpaBo COBCTBEHHOCTU
Ha OTAEAbHble BWAblI MMyllecTBa. Aa, pPaKeTHo-
KOCMMUYECKME KOMMAEKCbI, COrAacHO N. 1 MNepeyHs Bu-
AOB UMYLLIECTBA, KOTOPOE HE MOXET HAXOAWUTLCA B COD-
CTBEHHOCTU rpaXaaH, 06LECTBEHHbIX 06beAUHEHUN,
MEXAYHAPOAHbIX OpPraHM3auui U HPUAUUYECKUX AULL
APYTMX FOCYA@PCTB Ha TEPPUTOPUU YKPaWHbl SIBASET-
cs npaBoM COBCTBEHHOCTU rocypapctBa YKpaunHa. To
€CTb, BO3HMKAET UAU KOAAU3USI HOPM TPaxAaHCKOro
3aKOHOAATEABCTBA WMAM YCTAHABAMBAETCHA OrpaHuue-
HME OTHOCUTEABHO Kpyra AWL, KOTOpble MOIyT ObiTh
yYaCTHUKaMM UMOTEYHbIX MPABOOTHOLUEHWUH, TAE B Ka-
yecTBe NnpeaMeTa BbICTYNatoT 06bEKTbl KOCMUYECKOM
AEATEABHOCTU. JTOT BOMPOC CAEAYET YpPEeryAupoBaTb
HOpMaMM rpaXAaHCKOro, KOCMUYECKOro nNpaBsa.
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AHOTALIA

Ki3snoBa 0.C. Inoteka pyxomoro maiHa ik 0co6AMBUIA BUA 3acTaBu. — CTaTTs.

AaHa cTaTTs NpUCBAYEHa aHaAi3y KaTeropin «pyxome» Ta «HEPyXoMe» ManHO Yy KOHTEKCTI AOCAIAKEHHS iIHCTUTYTY
inotekn. PO3raapatoTbCsl OCHOBHI MOAOXEHHSA Ta NMOHATTA PyXOMOTrO Ta HEPYXOMOTrO MaiHa Ak NpeAMeTa inoTeku.

KarouoBi caoBa: pyxome MariHO, HEpyXoMe MaKHo, inoTeka, NpeAMET inoTeEKM.
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Kusnosa E.C. UnoTeka ABMXMMOro MMyLLECTBA KaK 0Cco6blit BUA 3anora. - CtaTbs.

AaHHas cTaTba NOCBALLEHa aHaAU3Yy NMOHATUI «ABUXMMOE» U «<HEABUXMMOE» UMYLLIECTBO B KOHTEKCTE MUCCAEAOBA-
HWSI MHCTUTYTa MNOTEKW. PaccMaTpuBatoTcA OCHOBHbIE MOAOXEHWS U NMOHATUE ABUXMMOTO U HEABWXMMOTO MMYLLECTBa
KaK MpeaMeTa UNoTeKu.

KaroueBbie cnoBa: ABUXMMOE UMYLLECTBO, HEABUXUMOE UMYLLIECTBO, UMOTEKA, MPEAMET UMOTEKM.

SUMMARY

Kizlova E.S. Analysis of the concepts of «<movable» and <immovable» property in the context of the institution
of collateral. - Article.

This article analyzes the concepts of <movable» and «immovable» property in the context of the research institute
of the collateral. An outline of the concept of real and personal property as collateral.

Keywords: real estate, immovable estate, mortgage collateral.



