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\ NEPEAHE CZIOBO

Untay TpUMae y pykax YOTMPHAALATUIA Homep
XypHany «daconuc umMBinicTMKM». Ller XypHan 3a-
noyaTkyBaBCH SIK HAyKOBO-MPaKTMYHE BUAAHHA Ka-
deppn umMBiAbHOTO npaBa OAECbKOI HaLiOHAAbHOI
FOPUAMYHOT akapeMil (Tenep — HauioHaAbHOMO yHiBEp-
cuteTy «OpechbKka IopUAMUHA akaaeMis»). Moro 3acHo-
BHWKKW CTaBMAM CcOBi 3@ MeTy 03HAMOMAEHHS uMTauiB
3 LUMPOKUM KOAOM MPOBAEM UMBIAICTUKK. XXypHaA
BMXOAMB ABiYi Ha pik, HabyBatouu i 3a Gopmoto i 3a
3MICTOM XapaKTepy HaykoBOrO BWMAAHHA. 3BUYaMHI
py6purKK XypHaAy NOCTYNOBO NepPerAaAanmcs Ta AOMo-
BHIOBAAWUCS, BPaxoByrouM NobaxaHHs Ta 3ayBaXeHHs
yuTauiB 3 NPMBOAY ODOPMAEHHS, PYOpUK Ta 3MICTy
XYpHaAy, @ TakoXx HOBi peanii yacy. Okpemi BMAAQH-
HS BYAM NPUYPOYEHi A0 OCOBAMBUMX MOAIM Ta AaT - AO
pecatnpivua OpecbKoi HaLioHAaAbHOI FOPUAMYHOI aka-
AeMil, 3 Haropan 120-piyus Bia AHA HapPOAXeEHHS |. B.
LLlepeweBcbkoro, namaTi KO. C. YepBOHOTO.

3 Haropn 15-pivus HauioHaAbHOro yHiBepcu-
TeTy «Opecbka HOpUAMYHA aKapeMisl» PEAKOAETIERD
6yAO MPUNHATO PILLEHHA NMPUCBATUTU LIMKA XYPHaAIB
BWCBITAEHHIO 0COBAMBOCTEN CTAHOBAEHHSI Ta PO3BU-
TKY UMBIAICTUUHUX HAyKOBMX LWKIA OAECHKOrO perioHy.
ByAn BU3HauUeHi xapakTepHi pucr OAECbKOT LUKOAU LIW-
BIAICTUKM, OAECBKOI POMaHICTUYHOI LWKOAK, OAECBHKOI
LLKOAM peLenLii pUMCbKOro npaBsa, a Takox OAeCbKoi
LLKOAM MpaBa iHTEAEKTyaAbHOI BAQCHOCTI.

MicAs 3aBEPLUEHHST LMKAY HOBIAEMHUX BUNYCKIB,
peAaKLis MOBEPTAETLCA AO BXE 3BMUYHOI AASI UMTaUIB
CTPYKTypU «Haconucy». Y ubomMy Homepi «Yaconucy»
npeAcTaBAEHi 3HAMOMI uyMTayam PyOpPUKKU: MUTAHHSA
TEopii UMBIAICTUKM, MPAKTUYHA Ta MOPIBHAAbHA LMBI-
AICTMKa, KOMeHTap 3akoHopaBcTBa. AAe moTpebamu
CbOrOAEHHS BUKAMKAHA HEOOXIAHICTb BMPOBAAXKEHHS
LLIe ABOX HOBMX pybpuK, OAHA 3 IKMX MPUCBSAYEHa MOo-
LLYKY METOAOAOTYHUX 3acap BAOCKOHAAEHHSA LMBIAb-
HOro 3aKOHOA@BCTBa, Apyra - npobremam npasa
iHTeAEKTYyaAbHOI BAACHOCTI, 30KpeMa, npobaemam 3a-
XUCTY BiA KOHTpadaKLii, nipatcTtBa Ta naariarty.

OcTaHHiIM yacomM Bce biAbLIOrO 3HAUYEHHS Ha-
6yBatOTb 3araAbHOTEOPETUYUHI NPoBAEMU, MOB’A3aHI
3 BM3HAYEHHAM OCHOBHWX HaNPAMKIB PO3BUTKY LM-
BIAbHOIO 3aKOHOAABCTBaA B YMOBax PUHKOBOI €KOHO-
MikK. [pK LOMY BU3Ha4YaAbHa POAb Ma€ BiABOAUTUCH
NIABULLEHHIO SIKOCTI 3aKOHIB, WO MPUIAMAatoTbCs, 3a-

6e3neyeHH0 edEKTUBHOCTI iX BMAMBY Ha MNpOLIECH
CTaHOBAEHHSI HOBOrO CyCMiAbCTBa, Ha 3aA0BOAEHHS
notpeb BCix coujaAbHUX Fpyn HaceAeHHs. MNeBHa He-
Y3rOAXEHICTb  PO3BUTKY YKPAiHCbKOrO 3akOHOAAB-
CTBa, B MepLuy 4yepry, nos’A3aHa 3 TUM, WO AOCUTb
YacTo NPUUHATTIO 3aKOHY He Npeaye Po3pobka AOK-
TpMHWU. TOMy HaraAbHOK CbOTOAHI € moTpeba y pos-
pobLi MOHATINHOIO IHCTPYMEHTAPItO Ta BU3HAUYEHHI
METOAOAOTIYHUX 3acap BAOCKOHAAEHHS LMBIABHOIO
3aKOHOAABCTBA.

Y pybpuui, ika npucBsAYEeHa NOLIYKYy METOAOAO-
riYHUX 3acap BAOCKOHAAEHHS LIMBIAbHOIO 3aKOHOAAB-
CTBa, BMiLLEHi HayKOBI CTaTTi, y AKUX NPOMOHYETLCA Pi-
LUEHHA OCHOBHMX 3aKOHOA@BYMX NpobAeM. 30Kpema,
06roBOpPHOKOTLCA MWUTAHHA CMiBBIAHOLIEHHSA MOHATb
«pUBaTHE MpaBo», «UMBIAbHE MpPaBO» Ta «UMBIAbHE
3aKOHOAABCTBO», aHaAi3ytOTbCA METOAOAOriYHI 3aca-
AV BU3HAUYEHHA AEAKMX KaTeropin 3060B’A3aAbHOIO
npaBa, BW3HAYalOTbCH 3aKOHOAABYI rapaHTii 3Ail-
CHEHHS PeAirinH1x npaB Ta cBob0A TOLLO.

Y nopanbLLOMY, B Ui pybpuui NnAaHYeETbCS 06ro-
BOPEHHS TakKWUX BaXAMBUX MUTaHb, AK: HEOOXiAHICTb
3aKPINAEHHS Y 3aKOHOAABCTBI LIMBIABHO-NPaBOBOMO
cTaTycy npuBaTHOT 0cOOM, OLIHKA AOrOBOPY AK GOPMMU
(Axepena) 3akoHOAaBCTBa, NpobAemMa BM3HAUEHHS
CYTHOCTI Ta CUCTEMMU 3acajp UMBIAbBHOIMO 3aKOHOAAB-
cTBa YKpaiHu. Lle pae niactaBu cnopiBaTUCh Ha BU-
3HaYeHHs, Y KiHLEBOMY MIACYMKY, HaNpAMKIiB BAO-
CKOHAAEHHS LIMBIABHOIO 3aKOHOAABCTBA, BUPILLEHHS
HaraAbHWX NPO6AEM LMBIABHOTO NpaBa.

He BUKAMKAE CYMHIBIB Ha CbOrOAHI i HEOOXiA-
HICTb AOCAIAXEHb NPOBAEM Yy chepi IHTEAEKTYaAbHOI
BAQCHOCTI. BubpaHuit YkpaiHoto Kypc Ha nepexia Ao
iHHOBAUMHOI MOAEAI E€KOHOMIKM MpPUNyCKae HasiB-
HiCTb AIEBOTMO MexaHi3My NpaBOBOrO0 PEeryArtoBaHHS
BIAHOCUH IHTEAEKTYaAbHOI BAACHOCTI. Halua aepxaBa
npovLwAa HEMPOCTUI LWAAX GOPMYBaHHS i CTAHOB-
AEHHSI MPUHUMNIB HaLiOHAAbHOI CUCTEMW MPaBOBOI
OXOPOHW iHTEAEKTyaAbHOI BAACHOCTI. MNopaAbLle BAO-
CKOHANAEHHSA 3aKOHOAABCTBA i MeXaHi3MiB MOro peaai-
3aUiiy cdepi OXOpOHU MpaB iHTEAEKTYaAbHOIT BAACHOC-
Ti € BAaXAMBOIO 3aAa4€t0, BUKOHAHHS KO 06YMOBAIOE
HeOoOXiAHICTb yXBaAeHHS 3BaXeHWX, 0OrpyHTOBaHMX
pilleHb WOAO HEOBXIAHOCTI BHECEHHS 3MiH AO BIAMO-
BiAHMX 3aKOHOA@BUMX aKTiB B Ui cdepi 3 ypaxyBaH-
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HAM aKTyaAbHOCTI apanTalii 3aKOHOAaBCTBa YKpaiHu
AO 3aKoHOAaBCTBa EC y coepi OXOPOHU iIHTEAEKTYaAb-
HOi BAACHOCTI. ToMy BeAMUe3HEe 3HauYeHHsA HabyBatoTb
HayKoBi AOCAIAXEHHS, LLO MarTb Ha MeTi CTBOPEHHSA
HayKOBO-TEOPETUYHOTO H6asncy GopMyBaHHA AOKTPU-
HW IHTEAEKTYaAbHOI BAACHOCTI, BUKOPUCTaHHSA AKOI, Y
CBOLO Yepry, AO3BOAWUTb HapaAi 3a6e3neunTn epeKTmB-
HilLle peryAroBaHHSA BiANOBIAHWX BIAHOCUH.

AAA 3abe3neyeHHa  AOCATHEHHA Uiel  mMeTn
CAYryBaTMMe, CMOAIBAEMOCH, i creuianbHa pybpuka
«aconucy», WO npucBsyeHa npobaemam 3axmcry
BiA KOHTpadakLuii, niparctea Ta naariaty. ABTOpU Hay-
KOBWX CTaTeM, BMILLIEHMX Y Ui pybpuLi NPOMNOHYHTh
BAAcHe 6GauyeHHsi pilleHHA nNpobAem cniBBiIAHOLLEH-
HA UMBIAbHOrO 3aKOHOAABCTBA i 3aKOHOAABCTBA Mpo
iHTEAEKTYaAbHY BAACHICTb, BUSHAUYEHHS MOHATTA MAa-
riaty, CniBBIAHOWIEHHA KOHTpadaKuii Ta nipaTcTBa,
nNpobAeM 3aXMCTy aBTOPCbKMX Ta CYMKHKX NpaB Bia

nipatctBa B Mepexi IHTepHeT Towo. HaykoBi po3Bia-
KW Yy Uil coepi cnpamMoBaHi Ha 3abe3neyeHHs Hanex-
HOI MPaBOBOI OXOPOHWU PE3yAbTaTiB IHTEAEKTYaAbHOI
AISIABHOCTI.

TpaaunuinHi pydpukm «Yaconucy» npucBaYeHi, Sk
3aBXAM, aKTyaAbHUM npobaemMaM Teopii UMBIAICTUKM,
NpakTMYHMM nNpobAeMam LMBIABHOTO NpaBa Ta 3aKo-
HOA@BCTBa, NpobAeMam KOMMapaTUBICTUKK B ranysi
NpUBaTHOMO NpaBa. TakoX y LbOMY HOMEPiI KOMEHTY-
t0TbCs 0COBAMBOCTI NPABOBOro0 PeryAtoBaHHA 0O6MiHy
XWUTA@ 3@ NPOEKTOM XXUTAOBOIO KOAEKCY YKpaiHMu.

AOKTOp HOPUAUUYHUX HayK, Mpodecop,
akapemik HATMpH YkpaiHu,

npe3nAeHT HauioHaAbLHOro YHIBEPCUTETY
«Op€ecCbKa topUANYHA aKapeMis»

Cepriiht BacuanboBuu Kisanos
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'METOAOJIOTTYHI 3ACAZIN BAOCKOHAJIEHHS
LIMBI/IbHOIrO 3AKOHOAABCTBA YKPAIHM

YAK 347.001.11

NMPOBNEMHI NTUTAHHA BUSHAYEHHA CNIBBIAHOLWEHHA
NOHATb «NPUBATHE NPABO», «UIUBIZIbHE NMPABO»
TA «UUBIJIbHE BAKOHOAABCTBO»

XapuroHoB €BreH Onerosuy

AOKTOP IOPUAMYHKX HayK, Nnpodecop, YaeH-kopecnoHAeHT HATpH Ykpainu, 3acayxeHun aiay
HayKK | TEXHIKM YKpaiHK, 3aBiayBay Kapeapu LUMBIAbBHOMO npaBa HauioHaAbHOro yHiBEpPCUTETY

«Opecbka HOpUANYHA akapAeMis»

KaTeropiT «NpUBaTHe NpaBo», «UUBiAbHE Mnpa-
BO», «LIMBiIAbHE 3aKOHOAABCTBO» € Ha30BMMMU
ANSI KOXKHOI MPaBOBOi CUCTEMM, LLLO BU3HAE NpaBa Ato-
AVHW BULLMMU LiHHOCTAMM. LIMM NOACHIOETLCA iHTEP-
€C HayKOBLIB AO 3a@3HauYeHWX KaTeropin i TpuBatoui
CTOAITTS AMCKYCIil LLOAO BM3HAUYEHHSA LMX MOHATb Ta
BCTAHOBAEHHS iXHbOTO 3HAYEHHS.

Monpu Ty obCcTaBWHY, WO BianoBiaAHA npobae-
MaTuka byna NpeaAMeToM creuiaAbHUX AOCAIAXKEHb
[1, c. 214; 2, c. 700; 3, c. 340], HM3KA NPUHLMMO-
BO BaXXAMBWX MUTaHb AMLLAETLCS HE3'ICOBAHOO, WO
YCKAQAHIOE BM3HAUEHHA HAMPSIMKIB Ta METOAOAOTIT
BAOCKOHAAEHHS LIMBIABHOIO 3aKOHOA@BCTBA YKpaiHu.

MM NOACHIOETbCA aKTyaAbHICTb L€ HayKOBOI
PO3BIAKM Ta ICHyBaHHA MEPCMNEKTUBU MPAKTUUHOIO
BUKOPUCTAHHA il pe3yAbTaTiB.

TpapMLIMHO XapaKTepucTMKa NPUBATHOrO Mpa-
Ba MNPOBAAUTBLCS 3a AOMOMOIOK AMXOTOMIT «<MpUBaTHE
npaBo» — «MybAiuHe NpPaBoO» LIASIXOM MOPIBHAHHA Ta
NPOTUCTABAEHHS 1T eAeMeHTIB. CKOPUCTAEMOCH TaKUM
METOAOAOTIYHUM MPUAOMOM i MU.

HalbiAbLL NOIMPEHUM KPUTEPIEM PO3MEXYBaH-
HSi NPUBATHOIO Ta NybAiuHOro nNpa.a, kit 6yB BUKO-
pUCTaHui cBOro yacy YAbniaHoOM i cTaB Ham BiAOMMUM
3aBAskM Aurectam HOCTWMHIaHa, € BCTAHOBAEHHSA
nepLomy Ta APYyromy «nUMToOMOI Baru» iHTEPECIB AOAK-
HW (NpuBaTHOI 0cobw) i AepxaBu. HeopHopa3oBo BiH
BMKOPWUCTOBYBABCA i MPaBO3HaBLUAMM HOBILLKWX YaciB.

Ak 3a3HauaB K. ®. ¢oH CaBiH'i, y nybAaiyHOMY
npas.i Line (AepxaBa) BUABAAETLCA METO, a OKpeMa
0CcoBUCTICTb NIANOPSAKOBAHOLO, TOAI K Y NPUBATHOMY
npaBsi KOXHa OKpemMa AtoAMHa cama no cobi € MeToto,
a KOXHe NpaBOBe BIiAHOLIEHHSI CTOCOBHO ii iCHyBaH-
HA ab0 0COHBAMBOrO CTaHOBMLLA € AULLIE 3acobom [4,
c. 286 - 287].

3 TOUKM 30pY OLLIHKM CMPSIMOBAHOCTI 3aXUCTY iH-
TepeciB NpuBaTHe NPaBo 3axuLLaE NPUBATHI iIHTEPECH

okpeMux ocib, a nybAiuHe NpaBo - iHTepecu Aepxa-
BW, 3araAbHi, CyCniAbHi iHTEpecu. 3BiCHO, Mae Bpaxo-
ByBaTMCH Ta 06CTaBMHA, LLIO 3aranbHi iHTepecH - Le
CYKYMHICTb MPWMBATHUX iHTepeciB, a Tomy nybaiuHe
npaBo, 3axMLLAKYM 3aranbHi iHTEpecu, 3axuLLIae |
npMBaTHi iHTEpPeCcH TakoX, i HaBMaku, — NpuBaTHE
npaBo Yy MNIACYMKY 3axullae 3aranbHi iHTepecu [5,
c. 165 - 183], oaHak, Ak Bia3HauyaB P. OH EpuHr, y
codepi nprBaTHOrO NpaBa yrnoBHOBaxeHa ocoba cama
3aXMLLIAE CBOI iHTEPECH, IO LIe 3axXMCT BinDyBaETbCS
3 iHiuiaTMBK camoro cyb’ekra iHTepecy LUAAXOM Mo-
AA@HHSA LMBIABHOIO MO30BY, i, TAKUM YMHOM, MPUBATHI
npaBa MOXyTb OyTM BM3HAYEHWUMW SIK «CaMO3aXMCT
iHTepeciB». B iHLWMX rany3six 3axmMcT NopyLleHUX iHTe-
peciB BipOYBa€ETbCSA 3a iHiLiaTMBOIO OpraHiB Aepxas-
HOI BAAAM, LLO CMPaBEAAMBO MOXHA Ha3BaTW «3axmc-
TOM aAMIHICTPaTUBHMM LLASXOM» [6, ¢. 515].

A. ToH 3BepTaB yBary Ha Te, WO MNPUBATHUM
NPaBOM 3AIMCHIOETBCA HOPMATUBHUIM 3aXMUCT (3aXUCT
3a AOMOMOrO0 MOBEAiHb), L0 HAaAAETbCA iHTEpecam
NPUBaTHUX OCi6 NPOTU NpPMBATHMX 0Cib, 60 NpaBomno-
PSAOK Hapae TOMy, XTO 3aXMLLAETbCS, 3acib AndA ycy-
HEHHS MOpPYLUEHHSA MOro NpaBa, WO BUKOPUCTOBYETb-
CS HAM Ha BAACHWMIW PO3CYA i 3@ BAACHOLO iHiLLIaTUBOLO.
Ha npoTtvBary Hopmam, NOPYLUEHHS AKMX TATHE AAA
noTepninoi 0cobu NopyLLEeHHS ii NPUBATHOrO iHTEpecy
i NpuBaTHWM (UMBIAbHMI) MO30B, HOPMK MYOAIYHOIO
npaBa - Le Take, NMOPYLIEHHS, Lo 06YMOBAKOE BYW-
HEeHHs nybAiYHO-NPaBoOBOro No3oBy. BiH Mae micue
TOAI, KOAW BYAb-AKUIA OpraH AepXXaBu yNoBHOBaXEHUH
i 3060B’A3aHMIM A0 BTPyUaHHS ex officio [6, ¢c. 517].

Chip 3ayBaXuTH, WO HABEAEHE BUCAOBAKOBAHHS
A. ToHa CTOCYETbCS AWLLIE NpaBa Cyd’'€KTUBHOrO, Npu-
POAM OCTAHHBLOMO, OCKIAbKM, Ha MOro AYMKY, MpMpoAa
006’EKTMBHOrO MNpaBa €AMHa, Mae MNyObAIYHWUI Xxapak-
Tep i He MOXe MOAIAATUCS Ha npuBaTHE 1 nybAiuHe.
A OTXe, KOXHE NOPYLLIEHHS HOPMU NpaBa € NopyLUeH-
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HAM npaBa nybAiuHOro. | B LUbOMY CEHCi BiH Ha3uBae
HOPMM «[MPUBATHOMNPABOBUMMU» AULLE YMOBHO, Matoum
Ha yBa3i Npu LibOMy came cyb’eKTMBHE Npaso.

PasoM i3 TUM, TYT CAiA 3a3HAUUTH, LLO «MPUPOAHI
npaBa» AHOAMHMU, LLIO CKAAAAKOTb HAMBaXAMBILLIUI ene-
MEHT i 3araAbHOro CTaTyCcy HaAexaTb came A0 Npu-
BaTHOro rnpaBa Ta iCHYKTb HE3aAeXHO BiA TOro, uu
BM3HAHI BOHW OO’EKTMBHMM MPABOM, UM Hi. IHLLIMMHK
CAOBaMM, BOHWN € 00'EKTUBHUMMW B CUAY CBOET NPUPOA-
HOCTI, HEBIAUYXYBaAHOCTI BiA AHOAMHW, | BBAXaKTbCA
TakKUMW, WO HapaHi borom.

Y 3B’A3KY 3 UMM, BaXXAMBE 3HAUYEHHA Ma€ Bpaxy-
BaHHS NOAOXEHb «BOAbOBOI TEOPIi» EAIHEKA, CYyTb IKOT
NMOAATa€ B TOMY, LLIO MPABO Y Cy6’EKTMBHOMY CEHCi TpaK-
TYETbCS AK NPIOPUTET AFOACBKOI BOAI, CNPAMOBAHOI Ha
neesHe H6aaro abo iHTepec. Lis npioputeTHicTb BU3HA-
ETbCA | 3aXULLAETLCH NMPaBONOPAAKOM. [lepeBaxaHHs
BOAI - ULe GOPMaAbHWUI eneMeHT, a bAaro um iHTe-
pec - matepianbHUN eAeMEHT Y Cy6’EKTUBHOMY NpaB.i.
Y CBOIO Uepry, OKpeMmi iHTepecH, Ha AYMKY EAiHeka,
pO3MnapatoTbCA Ha Taki, WO BCTAHOBAEHI NepeBaXHOo
3aAM IHAMBIAYAAbHUX LiAer (Liner okpemux ocib) i
Taki, AKi BCTAHOBAEHO MepeBaXXHO 3aAAsl CYCMiIAbHUX
Liner. BU3HaHWI nepeBaXHO ANl CYCMIABHOTO iHTepe-
cy iIHAMBIAYAAbHUI iHTEPEC CKAAAAE 3MICT NyOAIYHOrO
npaBa. Cy6’ektuBHe nybAiuHe npaBo 3i CBOro marepi-
aAbHOro HOKY € TAKMM NPaBOM, LLIO HAAEXUTb OKPEMIN
ocobi Ha niacTaBi MOro cTaTycy Ak YAEHa AEPXaBM.

LLloaO dopmManbHOro eneMeHTy npas, NpiopuUTeT-
HOCTI BOAiI EAIHEK PO3PIi3HSE ABa Moro Buaum: durfen
(6axaHHSA, nparHeHHs, ycTpeMAiHHA) i kdnnen (Mox-
AMBICTb). Durfen 6ykBanbHO NepPeKAapaETbCs 3 Hi-
MeLbKOI K «MaTh BaxkaHHsA, CMITU LWOCb POBUTU». Y
LUbOMY BWMAAKY «PaBOMNOPSAOK BU3HAE BIAMOBIAHI
Al iHAMBIAYYMa@ AO3BOAEHWMMW, TOOBTO BiH AO3BOASIE
iHAMBIAYaAbHIV BOAI 3AIMCHIOBATM y MEBHUX HAaNpsAM-
Kax cBoto cBobopy». KOnnen o3Havae «Mortu, 6ytn B
3MO3i» | TYT «NPaBONOPSAOK MOXE A0 MPUPOAHOI MOX-
AMBOCTI iHAMBIAYYMa AO AiMt AOAGTHM TaKe, LLIO MOMY Bip
NPUPOAM HE HAAEXMUTD ..., @ CaMe, HapaTu MOMy MPaBo
Ha Te, LLLO NEeBHI MOro Al BU3HaBaTUMYyTbCS FOPUAUYHO
AIMCHUMMU | TAKUMM, LLO MATUMYTb MO30BHUI 3aXWUCT».

TakMM 4YMHOM, NpuUBaTHE CYO'EKTUBHE MNPaBoO
MicTUTb y cobi Ak dlrfen, Tak i kbnnen, a nybaiuHe
cyb6’eKTMBHE MpaBo — TiAbkn kdnnen. OTxe, y npu-
BaTHOMY MpaBi 3aBXAU € YCTpeMAIHHA (durfen), a y
nybAIYHOMY — AMLLIE MOXAMBICTb (KOnnen). My6AiuHi
npaBa FPYHTYIOTbCA HE Ha TaKuX, L0 AO3BOAEHI, a
AMLLE Ha TaKkux, sIKi HapaHi BAapOto. TOMy BOHU fAB-
ASIKOTb CODOO HE YaCTUHY NPUPOAHOI, BPeryAbOBaHOI
npaBoM CBOOOAW, @ PO3LUMPEHHS MpaB MPUPOAHOI
cBoboam [7, c. 376].

MiacymMOBYIOUM  BUKAGAEHE, MOXHa  AIMTH
BMCHOBKY, WO cdepa nybAiuHOro npasa - Le, Nepea-
yciM, nuUTaHHSA cybopAnHaLi i NIANOPAAKYBAHHS OA-

Hiel 0cobu iHWIN, NUTAHHA KOMMETEHLIT AepPXaBHMX
opraHiB i nocapoBMX ocib, 3 opAHOro 60Ky - a 3 iHLWo-
ro - MacWMBHOI, AK NPaBUAO, NPaBOCYH’EKTHOCTI Mia-
NopsSAKOBaHMX i MiABAAAHMX 0cCib, iXx 060B’A3KIB Ta
BIANOBIAQABHOCTI, LLO BUMAMBAKOTb i3 BAAAHUX aKTiB
AEPXaBHMX OpraHiB i NocapoBKMX 0Cib.

Y npuBatHONPaBoOBiA chepi npaBocyd’EKTHICTb
YUYaCHUKIB LIMBIAbHUX BIAHOCUH € OAHAKOBOIO i I'pyH-
TYETbCA Ha 3acapax HPUAMYHOI PiBHOCTI, cBOOOAM
iXHBOI BOAI Ta iHiLiaTMBHOCTI NPX BCTAHOBAEHHI npa-
BOBIAHOCWH, a MOTIM — peaAi3alii HUMK BIiANOBIAHMX
cy6’eKTMBHUX NpaB i 060B’A3KIB.

He Topkatounchb TyT AETaAbHO NpPobAeM BU3Ha-
YEHHS MOHATTSA, CYTHOCTI Ta 3MiCTy MPMBATHOroO NpaBa
(KOTpi BUXOAATb 3a MeXi 3aBAAHb LIET HAYKOBOI PO3-
BiAKM), 3a3Hauy AWLLIE, LLIO Y BITUYM3HAHINA UMBIAICTMLI,
Yy IKOCTi XapaKTepHWUX O3HaK NMPWBATHOrO NnpaBa 3a-
3BMYal, Ha3MBAETbCA Te, WO BOHO: 1) peryAtoe BiAHO-
CUHW MiX NpuBaTHUMKW ocobamu, To6To, MiX ocoba-
MM, XXOAHA 3 AKUX He € dirypaHTOM AepxaBsu; 2) Mae
BM3HAYaAbHUM MPUHUMNIOM BU3HAHHA MpioOpUTETY
iHTepeciB NpuBaTHOI 0CObU (CyBEPEHITETY iHAMBIAA);
3) 3abesneuvye NpuMBaTHUI iHTEPEC: aKLEHTYE yBary
Ha eKOHOMIiUHilN cBODHOAI, BiAbHOMY CaMOBMpPAXEHHI
Ta PiBHOCTI TOBApPOBMPOOHUKIB, 3aXUCTi BAACHUKIB Bip
CBaBOAI AepxaBu; 4) rPyHTYHOUMCb Ha 3acapax topu-
AMYHOI PIBHOCTI YUYaCHWKIB UMBIAbHUX BIAHOCWH, 3a-
6e3neuye iHiLjaTMBHICTb CTOPIH NP BCTAHOBAEHHI LW-
BiAbHWX BiAHOCWH Ta BiAbHE BOAEBUSIBAEHHS CyH’eKTIB
npw peaaidadii ixHix npaB; 5) NpUNycKae LMPOKE BU-
KOPWUCTAHHA AOrOBipHOI GOPMU PEryAlOBaHHS; 6) Mic-
TUTb HOPMMW, SIKi «3BEPHEHI» A0 Cy6’EKTMBHOIO NpaBsa
i 3abe3neuytoTb 3axMCT OCTAaHHLOrO; 7) XapaKrepu-
3YETbCA NEepPeBaXaHHAM AMCMO3WUTUBHUX HOPM, fKi
CnNpsAMOBaHi Ha MakCMMaAbHEe BpaxyBaHHA BiAbHOIO
PO3CyAy CTOPiH Npu BUMOOPI NpPaBWA MOBEAIHKKU, Nps-
MO He 3aB0pOHEHMX 3aKOHOAABCTBOM; 8) BM3HAuae
CYAOBWI MO30B K OCHOBHMI MOPSAAOK 3aXMUCTY iHTEp-
€cCiB cyd’eKTiB UMBIAbHUX BIiAHOCUH Yy CYAI.

I3 BpaxyBaHHSAM iCHyBaHHSI 3rapaHUX xapakrep-
HUX O3HaK NPWBATHOrO npaBa Ta WMoro ¢inocodii [8,
c. 144] BoOHO Moxe 6yTM BM3HAUEHO AK CYKYMHICTb
FOPUANYHOI AOKTPUHM, MPaBUA i HOPM, LLIO CTOCYHOTb-
CHl BUBHAUEHHS CTaTyCy i 3axUCTy IHTEPECIiB OKPEMUX
ocib, AKi He € dirypaHTaMu AepXaBU, HE 3HAXOAATb-
€Ay BiAHOCMHax BAAAM — MIAMOPSAKYBAHHS CTOCOBHO
OAHE OAHOrO, pPiBHOMPABHO i BiAbHO, HA OCHOBI AMC-
NMO3UTUBHOIO METOAY NMPaBOBOrO PEryAIOBaHHS, BCTa-
HOBAIOIOTb AN cebe NpaBa i 060B'A3KKU Y BiAHOCKHAX,
LLIO BUHUWKAIOTb 3a IXHbO iHiLjaTMBOIO [9, €. 23 - 24].

Axepenamu NpuMBaTHOro nNpaea, WO BM3Hava-
HOTb MOrO CYTHICTb Ta 3MICT, €: 1) NPUPOAHE NPaBoO -
fIK OCHOBA BM3HAUYeHHSA cTaTycy npuBaTtHoi ocobu [10,
¢. 136]; 2) HaLioHaAbHI NpaBOBi CUCTEMMU, LLO BU3Ha-
YyatoTb FOPUANYHUI CTATyC NPUBATHOI 0COOM, a TaKoX
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3acapM 3axUCTy MpaB Ta iHTEPECiB OCTaHHbLOI; 3) Ko-
Ai3iMHI HOpMH, WO nepepbavyaroTb KOMMIPOMICK NpU
BW3HAUEHHI cTaTycy NpuBaTHOI 0CObM Yy Pi3HMX HaLlio-
HaAbHUX NPaBOBUX TPAAMLIAX TOLLO; 4) MiXHAPOAHO-
NpaBoOBi YrOAM, LLIO CTOCYIOTbCS 3a3HAYEHMX NUTaHb.

CBOEpPIAHMM €TaAOHOM EBPOMENCHKUX CUCTEM
NPUWBATHOrO NpaBa y raaysi BU3HaYeHHS cTaTycy npu-
BaTHOI 0COBM € pMMCbKe NpuBaTHE MpaBo. 3BiCHO,
HE MOXHa BBa)aTtu, L0 HOPMW LIEI AaBHbOI CUCTe-
MW NpaBa MOXyTb 3aCTOCOByBaTUCS 6€3nocepeAHbo
B peanbHOMY LIMBiAbHOMY (TOproBomy 06iry). OpHaK, i
NPUMEHLLYBATWU MOr0 BNAMB HE BapTO, OCKIAbKM BiH HE
TiAbKM HE 3MEHLLIYETbCSA, ane 1 3pocTae. 3aBAAKMW TaKo-
My GeHOMEHY K peLenLis npasa, caMe PUMCbKOMY
npuBaTHOMY NpaBy, K NPaBOBil CUCTEMI, L0 BTIAUAA
B cobi BMLLI AOCATHEHHSI GIAOCOPCHKOI, rymMaHiTap-
HOI Ta HOPUANYHOT AYMKK aHTUYHOCTI, CYAUAOCS CTaTu
OCHOBOI Cy4aCHOro npmMBaTHOro npasa €BPOnu.

OcKinbKM MpUBaTHE NpPaBo, Tak camMo K i NpaBo
nyoAiuHe (sike AOMOBHIOE i, NEBHOK Mipoto, «BPiBHO-
BaXye» MpuBaTHE MpPaBO, AK PEryAsiTop CyCMiAbHMX
BIAHOCUH), € HaAHaLiOHaAbHOKD CUCTEMOKO MNpaBa,
3AAETbCA HEKOPEKTHMM BECTM MOBY MPO «MIpMBaTHE
npaBo YkpaiHuW», «npuBaTHe npaBo PpaHuji», «npu-
BaTHe npaBo HiMeuyuynHW» TOWO. Hatomictb, Mae
MTUCS MPO «TPaAMLIIO NPUBATHOIO MpaBa B YKpaiHi»,
«TpapMUito nNpuBaTHOro npasa y ®paHuji», «Tpaau-
Lito npuBaTtHOro npasa y HimeuyuuHi», i BiANoOBIAHO
Npo raAysi HauiOHaAbHOro npaBa: «UMBiIAbHE MpPaBoO
YKpaiHw», «uMBiAbHE NpaBo OpaHLuii», «UMBiAbHE Npa-
BO HimeuymnHW» ToLlo.

OTXe, UMBIAbHE MpPaBoO, LLO PO3rAAAAETLCA NiA
TakMM KyTOM 30pY, € NPOSABOM NPMBATHOrO NpaBa Ha
PiBHi HaLiOHaAbHUX MPaBOBUX CUCTEM, BUCTyNarouu
TYT AIK raAy3b HaLiOHAAbHOro npasa (UMBiAbHE NpPaBo
y 06’EKTUBHOMY CEHCI, MO3UTUBHE LUMBIAbHE NPaBO).

Pasom i3 TMM, CAip MaTu Ha yBaa3i, Lo Npu Bu-
3HAUYeHHi NOHATTA UMBIAbHOIO NpaBa BUHUKAE HeOob-
XiAHICTb BpaxyBaHHSI Takoi 0b6CTaBWHU SIK CTPYKTYp-
HWIA NOAIA NpaBa Ha 06’EKTUBHE (CYKYMHICTb AiHOYMX
Yy KpaiHi IOPUAUUYHUX HOPM, NPABWUA i NPUHLUMNIB) i
cy6’eKTBHE (BM3HAETbCS 3@ NEBHUM CyH’EKTOM), 3y-
MOBAEHWN COLiaAbHUMMU i crneLjaAbHO-FOPUAUYHUMMU
3aKOHOMIpHOCTAMU.  [lpn  UbOMY  PO3PI3HAIOTbL
cy6’EKTMBHE NMpaBo Y LUIMPOKOMY Ta BY3bKOMY 3HAUEH-
Hsix. Cy6’eKTMBHE NpaBo Yy LUMPOKOMY 3HAUYEHHI — Le
BCe Te, L0 BUNAMBAE 3 MPaBOBMX HOPM (06’'€KTUBHOIO
npaBa) AAS MOr0 HOCIS | XapakTepusdye WMoro Kk
cyb’ekta npaBa. BusHaHHA ocobu Ta opradisauii
cy6’eKTOM MpaBa AiCcTae MposiB y TOMY, LLO BOHW Ye-
pe3 HopMK 06’eKTUBHOrO NpaBa HabyBatOTb AKOCTEN
yyaCHMKa BIiAMOBIAHMX MPaBOBIAHOCUH. Cy6’eKTUBHE
npaBo Yy BY3bKOMY CEHCi PO3YMIETbCS K NPaBo (MOX-
AMBICTb NEBHOI NOBeAIHKW) 0cobu, ke nepepbaveHe
npaBoBoO0 HopMoto [11, ¢. 93 - 94].

Mpote, BiAbLUICTb MPaBO3HABLIB BeAyTb MOBY
npo cy6’eKTMBHE NPaABO K EAUHE MOHATTHA, BU3HAUaA-
FOUM MOro AK 3yMOBAEHY 00’EKTUBHUM MpPaBoOM Mipy
MOXAMBOI MOBEAIHKM YNOBHOBaXeHoro cyb’ekTa.
3MicT cyb’eKTUBHOIO NpaBa, Ha IXHIO AYMKY, OXOMNAKE
TPU NPaBOMOYHOCTI: 1) NPaBoOAItO — NpaBoO YNOBHO-
Ba)XeHoro cyb’ekta Ha NeBHi Aii; 2) npaBoBUMOry —
npaBo YNOBHOBAXeHOro cyb’ekta BMMaratu neBHOI
NOBEAIHKM Bip IHLIKX OCiB; 3) NpaBonpeTeHAYBaHHS —
npaBo yNoBHOBAaXeHOro cyb’ekra 3BepHYTUCA A0 AEP-
)XaBHMX OPraHiB 3a 3aXMCTOM CBOIX NOPYLUEHMX NpaB
[12, c. 287 - 288].

Y 3B’513KY 3 LIMM, BApTO 3a3HAUUTH, L0 00’ EKTUBHE
Ta Cy6’EKTMBHE NPaBO € TICHO MOB’SI3aHUMMU, ane He
TOTOXHMMMU KaTeropisimu, ki, A0 TOro X, nepedbyBatoTb
y Pi3HMX NAOLMHax. O6’eKTMBHE (UMBIAbHE) MpPaBO
3HAXO0AUTLCA Y OAHIM MAOLLMHI 3 NPaBOM NPUBATHUM,
LUMBIABHUM 3aKOHOAABCTBOM Ta iHLLIMMMW MPaBOBUMMU
KaTeropismMu, Aki ctocytotbess abeTpakTHoro cyb’ekra
BIAHOCWH, nepeabauatoun i 3aKpinAUM iCHYBaHHSA
AN OCTAHHBOTO MOTEHLMHMX NpaB Ta 00O0B’A3KIB.
HaTomicTb, cy6’ekTMBHE (UMBIABHE) NPABO HAAEXMTb
KOHKPETHOMY CYBH’€KTY — YYaCHUKY UMBIAbHUX BiAHO-
CWH, SIKi 3HaX0AATLCA y chepi NpaBOBOro peryAroBaH-
HA. MepebyBatoun y AlaAeKTUYHIA EAHOCTI, BOHW, pa-
30M i3 TUM, HE MOXYTb ByTW OAHAKOBUMMU 3@ CYTHICTIO,
NPU3HAYEHHSAM, 3MIiCTOM TOLLLO.

Y TakoMy KOHTEKCTi BUNPaBA@HUM € PO3YMiHHS
LUMBIAbHOMO NpaBa YKpaiHU K CYKyNHOCTI KOHLEMLN,
iAEV Ta NpPaBOBMX HOPM, LIO BM3HA4YalOTb NPaBOBUI
cTaTyc npuBaTtHoi ocobu, niactaBu npuabaHHs Ta
NopsAOK peaai3aLii Takoro 0cobot0 UMBIABHMX MpaB
Ta 000B’AI3KIB, @ TakOX 3acapM 3axucTy ii npaB Ta
iHTEpECIB.

Mpn LUBOMY CAIA 3ayBaXUTH, LLIO MOAIA NpaBa Ha
npuBaTHe i nybAiuHe € HaykoBol abcTpaKuieto, Aka
NO3BOASIE ¥ HAMBIAbLL 3araAbHUX pUcax XapaKkTepuay-
BaTW ABa FOAOBHMX HaMpsMW NPaBOBOMO PEryArOBaH-
HA CyCniAbHMX BiAHOCUH. Came TOMy aHaAi3 kaTeropii
NPWBATHOIO MpaBa, fAK NPaBWMAO, CYMPOBOAXYETbCS
XapaKTePUCTUKOLO i NpaBa NybAiYHOro, KOTpe BU3HA-
YaloTb AK CYKYMHICTb MPaBOBWX iHCTUTYLIW, NpaBWA
Ta HOPM, LLO € OCHOBOK ¢YHKLIOHYBAHHSA, NEBHUM
UMHOM, CTPYKTYpOBaHOI BAAAHO-OpraHi3auiMHoi cuc-
TEMMU, 3@ AOMNOMOTOI AKOI LUASIXOM BUKOPWUCTaHHSA
iMnepaTMBHOrO METOAY AOCAraeTbcs MeTa 3abes-
neyeHHa nyobAiYHOro nNpaBoONoOPSAAKY i, B KiHLEBOMY
NIACYMKY — peaAisalii Ta 3axXuCTy npas AHOAUHK [13,
c. 119 - 122].

MpvBaTHE NpaBo pa3oM 3 NpaBoM MyBAIYHUM Y
CYKYIMHOCTI YTBOPIOE EAMHY 3araAbHy (HapHaLiOHaAb-
Hy) cucteMy 06’€KTMBHOrO MpaBa, WO € CKAAAOBOH
YaCTUHOM UMBIAI3aUIT (KYAbTypH). Tlpyn LbOMY MOAIA
npaBa Ha nybAiyHe i NpMBaTHE € He MPOCTO KAACUi-
KaLiMHUM pOo3MeXyBaHHSAM, — Lie AKICHO Pi3Hi chepu
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NpaBOBOro PeryAtoBaHHs. 3 nepLumx cTapil po3BUTKY
UMBIAI3aLii NpaBO Tak i PO3BMBAETLCA Y CKAAAI ABOX
BIiAHOCHO CaMOCTIMHUX chep — nybAiuHOro i npuBat-
Horo npaga. [pu LbOMY AKICTb NpaBa B LiAOMY BU-
3HaAYa€eTbCA PO3BUTKOM KOXHOI 3 HWX. HepoouiHKa
CYCMIAbCTBOM SIKOICb i3 LMX cPep NPU3BOANTL AO Ae-
dopmaLii Bciei npaBoBoOi cUcTeEMMU, ii OAHOBIYHOCTI.

Ha ocHOBI Takoro po3yMiHHS CyTi NPMUBATHOrO i
nybAiYHOro NpaBa MOXHa BCTAHOBUTU IXHE 3HAYEHHS
ANST PETYAOBAHHSA TUX UM iHLIMX BIAHOCWH, Xapaktep
CniBBIAHOLIEHHS NyBAIYHMX abo NPUBATHUX eAeMEH-
TiB Y IXHbOMY PEryAlOBaHHi. BidbMeMO K MprKAaA Bia-
HOCMHM, LLIO CKAAAAIOTLCS Y rany3i NiAMPUEMHULBKOI
AISIABHOCTI, rany3eBa MPUHAAEXHICTb AKUX Ha CbOroA-
HiLLIHIN AEHb BUKAMKAE rocTpi AUckycii. Ckaximo, npu
BU3HAUEHHI XapakTrepy B3aEMOBIAHOCWUH MiANPUEM-
LiB 3 AEPXaBOl, BCTAHOBAEHHI AePXXaBHUX rapaHTii
3AIMCHEHHSA TaKkoi AIABHOCTI, OMOAQTKYBaHHI nmianpu-
€MLiB, BUBHAUEHHI HACAIAKIB HECYMAIHHOI KOHKYPEH-
il i T. A. — 3aCTOCOBYOTbCH NMYyOAIUHO-NPABOBI 3acCaAW.
TyT BpaxoBYETbCH, NEPEAYCIM, CYKYMHUIN KOAEKTUBHUMI
iHTepec, 3aCTOCOBYETbCA iIMNEPATUBHUIA METOA Mpa-
BOBOIrO PEryAtoBaHHS, AitOTb NMPUHUMNU NYyOAIYHOIO
npaBa. 3 iHWOro 6oKy, ANl PEryAOBaHHS BiAHOCWH,
O BUHWMKaKOTb 3 AOrOBOPIB MiX MPMBATHUMMK OCO-
6amu, HaBiTb B MPOLEC] 3AIMCHEHHA HUMMW roCnoAap-
CbKOI, MIAMPUEMHULBKOI AIAABHOCTI, NMOBHOK MIpOtO
NpWAATHI HOPMK NPUBATHOIO NpaBga.

OTXe, WO CTOCYETbCA PEaAbHWX BiAHOCWH, TO
BOHMW MIAASITAIOTb PEryArOBaHHIO Ha 3acajax npueart-
Horo abo nybAiYHOro npaBa B 3aAEXHOCTI Bip iX KOH-
KPETHOr0 3MIiCTY.

Ha piBHi HauiOHAaAbHOrO npaBa Le 3HaXO0AUTb
Bin0OpaXeHHN y PO3pi3HEHHI rany3ei HalioHaAbHOIO
npaBa, SIKi BUCTyNatOTb AK NPOAB 3acap NpMBaTHOro
ab0o nybAiuHOro npaBa Npu peryAtoBaHHi BiANOBIAHMX
rpyn BiAHOCWH. Mpote xMbHUM ByAO 6 OTOTOXHIOBATU
npuBartHe NpaBo 3 MPaBOM LUUBIAbHUM, @ BiATaK BXMU-
BaTW ix AK CMHOHIMK [14, c. 14 - 15; 1, ¢c. 214; 16,
c. 15 - 19].

HatomicTb, Mae MTUCA Npo Te, WO Y LUMBIAbBHOMY
npasi, FOAOBHUM YMHOM (2A€ He TIAbKHK), MPOABASAIOTb-
Csl 3acapmM, NpaBMAa Ta HOPMU NPUBATHOMO Npaga, a
y NpaBi aAMiHICTPATUBHOMY — NMPOABAAIOTLCH 3aCaAu
Ta HOpMK NyOAiYHOro nNpaBsa.

OCKiAbKM Y UMBIABHOMY NpaBi NPOsBAAOTLCA 3a-
CaAMu SIK NPUBATHOIO, Tak i NyOAIYHOro pPeryAtoBaHHs,
BMHWKAE NUTAHHA NPO PO3MEXYBAHHA MOro Ta iHLIMX
rany3en HauioHaAbHOro npaBa, WO PEryArtOTb CXOXi
BiAHOCHHM.

Y noulykax KpuTepiiB Takoro po3mMexyBaHHSs, a
BiATaK, BUOKPEMAEHHS UMBIABHOIO Npasa, K ranysi
HallioHaAbHOMo NMpaBa, HayKOBL TPaAMLIMHO 3BepTa-
HOTbCS, MEPEAYCIM, A0 XapPaKTEPUCTUKK MOro NpeamMe-
Ty [17,c¢. 7 - 53; 18, ¢ 144 - 150].

Ak BunamBae 3i c1. 1 UK YkpaiHu npeameTom
peryantoBaHHs LIK € ocobucTi HemMaliHOBI Ta MalHOBI
BIAHOCUHU. AAA MEPLUMX XapaKTEPHUM € Te, L0 BOHMU
He MatoTb 6e3nocepepHboro €KOHOMIYHOMO 3MICTY.
Ix NpeaMeTOM €: iM’8, YeCTb, MAHICTb, AiAOBa penyTa-
Lisl, ocobuCTe XUTTSI, aBTOPCTBO Ha TBOPU AiTepaTypH,
HayKW Ta MUCTelUTBa, cBOOOAA MepecyBaHHA Ta iHLLI
6nara, HeBiA’€MHI Bip ocobucTocTi. Aesiki 3 0cobUCTHX
HEMaMHOBMX MpaB MOXYTb HaAEXaTU TaKOX HOPUANY-
HUM ocobam: MpaBO Ha YecTb, MAHICTb, AINOBY peny-
Taujto, ¢ipMoBe HaliMeHyBaHHS, BUPOOHUUY MapkKy,
TOBAPHMI 3HAK TOLWO. MalHOBI BIAHOCMHW HAMOBHEHI
6e3nocepeaHiM €KOHOMIYHUM 3MICTOM, CKAAAAOThb-
€A CTOCOBHO MaTepianbHUX Haar [19, c. 25 - 31; 20,
c. 3-23;21,c¢.20 - 27].

[pote, BIAHECEHHS TUX UM IHLUMX CYCMIABHUX BiA-
HOCWMH AO KOAA HEMaWHOBMWX Ta MaWHOBMX LIMBIAbHUX
BIAHOCUH KpUTEPIEM PO3MEXYBAHHA LIMBIABHOIO npa-
Ba 3 IHLWWMW rany3siMu CAyryBaTv HE MOXeE, OCKIAbKK
MaMHOBI BIAHOCMHW MOXYTb PEFYAIOBATUCH Pi3HUMMU
rany3amu npaBa (c1. 1 ta 9 UK Ykpainu). Kpim Toro,
Baaoto dopMyAatoBaHHSA cT. 1 LIK YkpaiHu € HeBpaxy-
BaHHSA iCHYBaHHS, Tak 3BaHWX, OpraHisauiiHnX LMBiAb-
HUX BIAHOCUH, SIKi MOXYTb MaTh O3HAKW HEMAMHOBMX
abo ManHOBMX BIAHOCWUH, He ByAayun TaKUMK 3a CBO-
€10 CYTHICTI0. Pa3om i3 TMM, opraHisaLinHi BiAHOCUHM,
AKI CKAAAQIOTbCA MiX HOPUAMYHO PiBHUMKW ocobamu
CTOCOBHO MaMHOBMWX UM HEMAMHOBUX BAAr 3a CBOELD
CYTHICTIO, 3a3BMYal, € BIAHOCUHAMMW LUBIABHUMM.

TakMM YMHOM, 3rapyBaHa MOXAMBICTb PEryAto-
BaHHA TUX CaMUX BIAHOCMH HOPMaMM Pi3HMX rany3emn
npasa we biAblue 3arocTptoe npobaeMy BCTaHOBAEH-
HSA KPUTEPIIB OCTAHHBOI, OCKIAbKM BUKOPUCTaAHHS Npa-
BOBMX 3acobiB, LLIO He BAACTUBI NeBHil cdepi npaBa,
NPU3BOAUTb A0 HEeDEKTUBHOCTI NPaBOBOIro PEryAto-
BaHHA [22, c. 145].

Y 3B'AA3KYy 3 UMM, Ha3UBA€ETbCHA i aHaAI3yeTbCA
LLLe OAMH KpUTEPi PO3MEXyBaHHA rany3en npasa, —
METOA MPaBOBOro0 peryatoBaHHa [23, c¢. 211; 24,
c. 143-151], y aAkoMy 3Hax0AATb Bip0bpaXeHHs 3aca-
AV (MPUHLMNK), NPUTAMaHHI LM ranysi.

TpaauWUIMHO y 3aranbHil Teopii NpaBa Ta UMBIAic-
TULj OAHIEID 3 HaMbBIAbLL XapaKTepHMX 03HaK MEeToAy
LUMBIAbHO-MPaBOBOro PEryAroBaHHA CYCMiAbHUX Ha3K-
BatOTb «AUCMO3UTUBHICTb CTOPIH Y LMBIAbBHO-NPABOBUX
BiAHOCHHax» [25, ¢. 10 - 11; 26, c. 42]), BHACAIAOK
Yyoro AMCNO3UTUBHUIN METOA, GaKTUUHO, PO3MAAAAETb-
CSl fIK CBOEpPIAHA aHTUTE3a iMNepaTtMBHOMY METOAY.
MpoTe, y KOHTEKCTI TEHAEHLIN TpaHchopMalLii HavueH-
HS CYTHOCTI UMBIABHOIO NpaBsa, K rany3i BiTYU3HAHO-
ro npaea, 3rapaHi NOrAsSiAM NOTPeOByIOTh NEPErASIAY.

Mepeaycim, BapTo 3BEPHYTU yBary Ha Te, LLO BU-
3HaYaAbHWUI XapaKTep METOAIB NPaBOBOro PEeryAko-
BaHHSA, SIKi ABAAIOTb COOOK MPUAOMU HOPUAMUYHOTO
BMAMBY, IX CMOAYYEHHS, LLLO XapaKTePU3ytoTb BUKOPUC-
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TaHHSA y AaHiM coepi cycniAbHMX BIAHOCUH TOTO UM iH-
LLIOrO KOMMAEKCY FOPUAMYHKX 3acobiB, BiAODpaXaeTb-
C1y iXHiN POAI B MEXaHi3Mi MpaBOBOro peryAtoBaHHs.

[OAOBHMMUK NposiBaMK NPaABOBOIO0 METOAY, 3a-
3BMUYall, BBAXa€ETbCA BWPILLIEHHA 3@ MOro AOMOMO-
ror0 NUTaHb Mpo Te: 1) AKUM € FOPUAUYHE CTaHOBULLE
0Ci6, BU3HaYeHe NpaBoOBO HOPMOLO; 2) 3 SKUMK 06-
CTaBUHaAMW (FOPUAMYHUMU daKTamMu) HOpMa npasa
NOB’SI3YyE BUHUKHEHHSA, 3MiHY, NMPUNUHEHHA Ta iHLLUI
TpaHchopmaLii NpaBOBIAHOCKH; 3) AKUM YUHOM BU-
3HavatoTbcs npaBa i 060B’A3KKU YYACHUKIB BIAMOBIA-
HWX NPaBOBIAHOCUH; 4) AKUM € MOPSAOK 3aXUCTy NpaB
Ta iHTepeciB y4aCHUKIB NPaBOBIAHOCHUH.

Ha wuin niactaBi Habyra MOLIMPEHHSA XapakTe-
PUCTMKa iMNepaTMBHOIO Ta AMCNO3UTUBHOIO METOAIB
NPaBOBOr0 PErYAIOBaHHSA, K HAWMPOCTILLKMX i, pa3oMm
3 TUM, FTOAOBHMX NPUMOMIB FOPUAMYHOTO BMAMBY, LUO
BW3HAUaOTb TOAOBHE Y MPABOBOMY CTaTyCi CyH’eKTiB,
Y iX BUXIAHUX FOPUAMYHKX MO3ULLISIX.

IMnepatBHUIN MeToA (MeToa cybopaMHallii) xa-
PaKTEPU3YETLCA TUM, LLIO PETYAKOBAHHSA 3AIMCHIOETLCA
3ropu BHU3 i I'PYHTYETbCA HA BAAAHO-IMMNEPATUBHMX
3acapax.

XapakTepHUMK AAA IMMEPATUBHOIO METOAY BBa-
XarTb Taki BAACTMBOCT: 1) popMyBaHHSA Ta BUKO-
pUCTaHHA BAAAHMX BIAHOCHKH, Ha MIACTaBi AKMX HOP-
MW NPUIUMAtOTbCA Ta PeaAi3ytoTbCs 3a MPUHLUMUMIOM
«PO3MNOPAAKEHHSA-BUKOHAHHS». Cy6’EKT, L0 NpUMaEe
000B’A3KOBI PilLEHHA Ta BUAAE PO3MOPAAXKEHHS, He
3B’AI3aHUIN 3rOAOKD CTOPOHMU, SIKIM BOHM aApecOBaHi;
2) cyb’ekt nybAiuHOro npaga, L0 Peani3ytoTb BAAA-
Hi NOBHOBAXEHHS, Y CBOK UYepry, XOPCTKO 0OMeXeHi
3akoHamu, cdepa IXHbOI AISABHOCTI OKPEeCAEeHa npa-
BOBMMMW paMKaMW, LLO € OAHIEID 3 O3HaK MpPaBOBOIl
AepxaBu. TyT Aie npuHUMN: «MOXHa TiAbKU Te, WO AO-
3BOAEHO 3aKOHOM» ab0 «3abOpOHEHO BCE, KpiM TOrO,
O MpUMIMCYE 3aKOHOAABCTBO». Lle o3Hauae, wo AAA
nocapoBux ocib Moxe 6yTM BCTAHOBAEHWI TiAbKK 3a-
KPUTUI NepeAik MOBHOBaXeHb; 3) AAA NPaBOBOro pe-
rYAHOBaHHSA y NyOAiUHiN cdepi xapakTepHUM € «<HOpMa-
TUBHE» 3000B’sI3yBaHHSA, TOOTO MOKAAAEHHS HOPMaMM
nybAiuHOro npaBa Ha Moro cyb’exTiB 060B’A3KY AISTU
NEBHWM YUNHOM AAS AOCATHEHHS TiET UM iHLLIOT MeTu; 4)
AOCWTb YacCTO BiH NPOSIBASETLCA Yy 3aB0OPOHi SIKUXOCh
A, HopmK-3ab60poHn y AaHOMY BUMAAKY OKPECAIO-
FOTb 30HY MOXAWBOI HEMPaBOMIPHOI NMOBEAIHKM i 3a-
cTepiratotb cy6’eKTiB Bip Hei; 5) iMnepaTMBHUIA METOA,
pa3oM i3 TUM, HE CKAAAAETbCA 3 OAHMX AMLLE 3abo-
POH i 3060B’sA3aHb, 3@ MOro AOMOMOTO y NMyBAIYHOMY
npasi NOEAHYIOTLCS NMPUMYC | NEPEKOHAHHS, OAHAK 3
HapaHHSAM NepeBaru 3acTocyBaHHH 3acobiB pepxaB-
HOro MPUMYCY.

BHacAipnoK 0cobAMBOCTEN, SAKi BAACTUBI AaHOMY
MeToAy NPaBOBOro peryAtoBaHHs nybAiuHe npaBo
OXOMAKE IHCTUTYLT Ta IHCTUTYTW, WO QYHKLIOHYOTb

Yy «BEPTUKAAbHIA MAOLWMHI» CYCMiAbHUX BIAHOCHH,
IPYHTYHOTbCA Ha 3acapax BAAAM i NiANOPAAKYBAHHSA
(cybopamnHaLii) cyb’ekTiB BiANOBIAHMX MPaBOBIAHO-
cuH). Tomy AAsE MYOAIYHOTO nNpaBa XapakTepHUM €
cneumoiuHUn FOPUANUYHUI NOPSAAOK, MOPAAOK «BAAAM-
NIANOPSIAKYBaHHSA», BHACAIAOK 4Oro YrNOBHOBaXEHI
0cobU MatoTb MOXAMBICTb B OAHOCTOPOHHbLOMY MO-
psIAKY, 6e3nocepeAHbo, BU3HAUYaATU MOBEAIHKY iHLIMX
ocib, a Bcs cucTeMa BAAAHO-MPUMYCOBUX YCTAHOB Mo-
BMHHA HaAaBaTUCh iM AEPXXaBOO Ha NIACTaBi 3aKOHY
CUAOIO MpuMycy 3abesneuyBaTi NOBHY i TOUHY peaai-
3alito NpunuciB opraHiB BAaaW. BianoBipAHO BCi iHLWI
0CcobK MatoTb MIAKOPATUCS YNOBHOBAXEHUM OpraHam
AEPXaBHOT BAAGAM Ta X MOCAAOBUM (CAYXHOBMM) 0CO-
6aMm. 3BiACKM BMNAMBALOTb TPAAMLIMHI 03HAKKU MyOAiu-
HOro npaBa: Pi3HWN MPaBOBUM CTaTyC yYaCHUKIB My-
BAIUHMX NPABOBIAHOCKH; iEpapPXiYHiCTb CTAaHOBMLUA i
Pi3HWUI 06CSr BAAAHMX MOBHOBAXEHb Y OCI6, LLIO TaKu-
MW MOBHOBAXEHHSIMMW HAAIAAIOTLCSH; HAABHICTb BAAC-
HOI, «BiAOMYOI» FOPUCAMKLIT; BIACYTHICTb Opi€HTaLIi Ha
BUPILLEHHS CNiPHUX NUTaHb HE3AAEXHUM CYAOM.

AVCMO3UTUBHUI  METOA (METOA KOOPAMHALL)
XapakTePHUI AAA PErYAIOBaHHSA Ha 3acapax ¢op-
MaAbHOI PiBHOCTI, iHiLLi@aTMBHOCTI Ta BiIAbHOIO PO3CyAY
YYaCHUKIB BIAMOBIAHMX BIAHOCMH. Ha npouec takoro
peryAroBaHHA BMAMBAE aKTUBHICTb YY4ACHMKIB CYCMiAb-
HUX BIAHOCWH, LLLO PEFYAIOHOTLCS 3@ MOTro AOMOMOTOHO.

Moro xapaKkTepHUMK BAGCTUBOCTAMM €: 1) pery-
AHOBAHHSA BIAHOCWUH MiX HOPUAWMYUYHO PIBHUMMK yYaCHU-
KaMW HEMaMHOBMX Ta MalWHOBWX LUMBIABHUX BIAHOCUH
(ocobamu npuBaTHOrO Npaga); 2) BU3HAHHA Npiopu-
TETHOCTi BOAEBUSIBAEHHS NPUBATHOI 0COOKM CTOCOBHO
NMOAOXEHb aKTiB 3aKOHOAABCTBA, WO BUPAXAaETbCS Y
nepesasi B AUCNO3UTUBHUX HOPM; 3) 3abe3neyeHHs
NPUBATHOIO iHTEPECY i3 aKUeHTYBaHHSM yBaru Ha
€KOHOMIiYHil cBOBOAI Ta piBHOCTI TOBAPOBMPOOHUKIB,
3aXUCTi BAACHUKIB Bip CBABOAI Aepxasu; 4) Lnpoke
BMKOPUCTAHHA «yNMOBHOBAaXXyBaAbHWX» HOPM, fKi 3a-
6e3neuytoTb iHiLiaTUBHICTb CTOPIH NPW BCTAHOBAEH-
Hi UMBIABHWX BIAHOCWMH Ta BiAbHE BOAEBUSBAEHHSA
KOPWUCTaHHSI AOFOBiIPHOT GOPMU PEryAOBaHHA LUMBIAb-
HUX BIAHOCUH; 6) MaKCMMaAbHE BpaxyBaHHS BiAbHOIO
PO3CyAy CTOPiH Npu BUOOPI NPaBUA MOBEAIHKK, NPSIMO
He 3aD0POHEHNX 3aKOHOM.

CAip NIAKPECAUTH, LLO CaMe Yy XapaKTepHUX pu-
cax AMCMO3UTUBHOIO METOAY NMPOSIBAAKOTLCA OCOHAM-
BOCTi MPMBaTHOro npaBa sk HapHaLiOHaAbLHOro ¢e-
HOMEHY, WO CKAAAAETbCA, NepPeAyciMm, i3 CyKYNHOCTI
rymMaHiTapHuX iAW, NPaBOBMX MPUHUMMIB, NPaBUA i
HOPM, LLO CTOCYtOTbCSl BU3HAYEHHSA CTaTyCy i 3axmcCTy
iHTepeciB okpeMmoi 0cobu (AtoAnHMK) [9, ¢. 23 - 24].

Ha Takii ocHOBi Mae BM3HauyaTUCA 3B’'SI30K Ka-
TEropin «AMCMO3UTUBHUI» Ta «iMNEPATUBHUN» METOA,
a TaKoX «MeToA UMBIAbHO-MPaBOBOro peryAtoBaHHs»,
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0COBOAMBOCTI AKOIO 3YMOBAEHI iCHYBaHHAM AMXOTOMIT
KaTeropin «npuBaTHe NpaBo» Ta «NybAiYHe NpaBo», Lo
BUKOPUCTOBYIOTbCH SIK KAKOUOBI NMPU XapaKTepucTuLi
LUMBIABHOIO MpaBa (3akOHOAABCTBA).

I'PYHTYIOUMCb Ha 3rapaHii BULLE XapaKTepucTu-
Ui AMCNO3UTUBHOMO Ta iMMNEPaTUBHOIO METOAIB rpa-
BOBOIO pEeryAtoBaHHA, MOXEMO AaAi 3BEPHYTUCSA AO
aHanidy 0cobAMBOCTEN METOAY LMBIAbHO-MPABOBOMO
PEryAOBaHHSA, SKMI NONepeAHbo MOXHa OXxapaKTepu-
3yBaTU K CYKYMHICTb crneumdivyHux 3acobiB BNAMBY Ha
YYaCHUKIB UMBIAbHUX BIAHOCHUH, LLIO XapaKTepu3yroTb-
csl, NepeaycimM, OPUAUUYHOKO PIBHICTIO CTOPIH, @ TakKoX
HaA@HHSIM OCTaHHIM MOXAMBOCTI BPETYAIOBAHHSA LIMX
BIAHOCUH Ha 3acajpax BiAbHOIO.

OCKiAbKM  AAST METOAY  LUIMBIAbHO-MPaBOBOro
peryAtoBaHHsl y OiAbLLOCTI BMMAAKIB BAACTMBOKO €
BIACYTHICTb KaTErOpUUHMX MPUMNUCIB AIFTU yYaCHMU-
KaM UMBIAbHMX BIAHOCWMH NEBHWUM YMHOM (BUHSATOK
CKAAAAQKOTb  LMBIAbHI  OXOPOHHI  NPaBOBIAHOCUHU —
3060B’s1I3aHHA BIALLKOAYBATU LLKOAY, NOBEPHYTH 6e3-
NiACTaBHO OTPMMaHe MarHO, a TakoX AesKi BUMOTK
CTOCOBHO OGMOPMAEHHSI MPABOYMHIB TOLLO), TOOTO,
OCTaHHIM HapAETbCA MOXAMBICTb 0OPaHHA TUMY NoBe-
AIHKM | CaMOCTIMHOrO BPETYAKOBAHHSA CBOIX BiAHOCHH,
Len MeTOA iHOAI XapaKTepusytoTb SIK «AMCMO3UTUB-
Hui» [28, ¢. 40] Ha BiAMiHY BiA METOAY iMMepaTMBHO-
ro — BAAQCTMBOrO MpaBy MybAiuHOMY.

BtimM, BpaxoBytoun Ty 06CTaBUHy, WO TePMIHOM
«AMCMO3ULis» y Teopii NnpaBa NO3HAYaETbCH YacTMHa
NpaBOBOi HOPMMU, LLO BU3HAYaE AO3BOAEHY MOBEAIHKY
cyb’ekta, 060B’A3kOBY (HeobxiaHy) abo 3abopoHeHyY
(HenpunycTuMy), MOXAMBO, BiAblL KOPEKTHO ByAo 6
XapakTepusyBaTh el METOA HE AK «AUCTIO3UTUBHUMN»,
a CKaxiMo, fIK «ylOBHOBaXyBaAbHUI» (MPaBOHAAINS-
HOUMI) a0 «AO3BIAbHUI METOAY.

Lle nuTtaHHs noTpebye OKPEMOro AOCAIAXKEHHS,
OCKIAbKM LMBIAbHO-MPABOBUIA METOA MOXE MICTUTU 1
eneMeHTU 060B’A3KOBOro (iMNepaTMBHOMO) NPUMMCY.
MOKKM WO MOXHa 3p0OUTH NOMNEPEAHii BUCHOBOK, LLO
LMBiIAbHO-TPABOBUI METOA BKAKOUAE B cebe ik npaBo-
HaAIAAIOUMI eAEMEHT, TaK | eAeMEHT iMnepaTUBHUMN.

TakMM YMHOM, METOA UMBIABHO-MPaBOBOro pe-
rYAtOBaHHA OXOMAIOE K YTOBHOBaXyBaAbHi AUCMO3MK-
TUBHI (Y PEryAATUBHUX LIMBIAbHUX BIAHOCWMHAX), TakK i
iMmnepaTtuBHi (y OXOPOHHMX i, 3HAUYHOIO MipPOtO, B Opra-
Hi3aUiMHKX LMBIABHUX BIAHOCMHAX) 3ac0bU BNAMBY Ha
YYaCHUKIB LUMBIAbHUX BIAHOCWH, Maro4yM, OAHaK, Npu
LbOMY OCHOBOIO 3aCaAM FOPUAMYHOI PiIBHOCTI CTOPIH,
crnpaBeAAMBOCTI, AOBPOCOBICHOCTI | po3ymHoCTi [29,
c. 121 - 123].

I3 BpaxyBaHHAM BWKAAQAEHOrO MOXHa 3anpo-
MOHYBaTW HACTyMHE BM3HAYEHHS MOHATTA METOAY
LUMBIAbHO-MPaBOBOro peryAtoBaHHA.

MeToa UMBIABHO-NPABOBOIO PEryAtoBaHHA — Le
CKAapHa cucTtemMa (CyKymHICTb) HOPUAMUYHUX 3acobiB

BMNAMBY Ha YYaCHWKIB LMBIAbHUX BIAHOCWUH, LLO Xa-
PaKTEPU3YETLCA, NEPEAYCIM, BUZHAHHAM OPUANYHOI
PiBHOCTI CTOpIH Ta 3abe3neyeHHs AUCMO3UTUBHOC-
Ti NOBEAIHKM OCTaHHIX, ane NPUNyCKae y BUMaAKaX,
BCTAHOBAEHWX 3@aKOHOM, MOXAMBICTb 3aCTOCYBaHHS
iMnepaTMBHUX NPUMNUCIB LLOAO NOBEAIHKU YYaCHUKIB
LUMBIABHUX BIAHOCHH.

AAe BW3HAHHA CKAAAHOI CTPYKTYpU METOAY
LUMBIAbHO-MPABOBOro pPeryAtoBaHHA Aa€ MIACTaBU AAS
BUCHOBKY, LLLO METOA NPaBOBOIO PEryAoBaHHA TakoX
HE MOXHa BU3HATU KPUTEPIEM PO3MEXYBAHHSA LIMBIAb-
HOro npaBsa 3 iHWWMW rany3siMu BiTYU3HAHOMO NpaBa,
OCKIiAbKM, TaK cCaMO fK B UMBIAbHO-NPaBOBOMY METO-
Al HasIBHI pucK iMnNepaTtnMBHOCTI, Y aAMiHICTpaTUBHO-
nNpaBOBOMY METOAI MOXHa BUABUTU PUCKU AMCMO3M-
TUBHOCTI, CKaXiMO, B MOAOXEHHAX MPO YKAAAEHHS
aAMiHiCTpaTMBHOIo aAorosopy Toulo [30, ¢. 101].

OTXe, BUHMKAE HEOOXIAHICTb MOLLYKY BiAblI Ha-
AIVIHUX | TOYHUX KPUTEPITB BUOKPEMAEHHS LIMBIABHOMO
npa.a, K raaysi HalioOHaAbHOro npasa.

NOTIYHUM BUTAIAQE BUCHOBOK, LLLO TAKUMU KpK-
TEPISMM MatoTb CAyryBaTh GYHKLIT LMBIABHOIO NpaBa,
TO6TO FOAOBHI HanpsiMKM BNAMBY HOPM MNpaBa Ha Lu-
BiAbHi BIAHOCWMHU 3 METOI BMOPSAKYBAHHSA OCTaHHIX.
BoHM BU3Ha4vatoTbCA He AULLE cneumdikoro npeaMeTa
i METoAY UMBIABHOIO MpaBa, ane TakoX 3aBAaHHAMMU
(LiAsIMHK), SIKi CTOSITb MEPEA HUM.

Mpn xapakTtepucTmui GYHKUIM LMBIABHOTO npa-
Ba AOLIAbHO PO3PI3HATU Ti 3 HUX, SIKi € CMIABHUMMW AR
npasa B3araai (3araAbHOMPaBOBi Ha PiBHI LMBIALHOIO
npasa), i Ti, WO € cneunMdiyHMMM came AAS LET rany3i
(cneundiyHi UMBIAICTUYHI QYHKLIT).

3aranbHOMPaBOBUMU OYHKLIAMU, WO NPOABAS-
FOTbCS Ha UMBIAICTUYHOMY PiBHI, €: 1) iHdopmaLiiHO-
opieHTalUiMHa OYHKLUIA, fKka BWKOHYE 3aBAAHHS
03HaNOMAEHHA CYH'EKTIB UMBIAbHMX BIAHOCUH i3 KOH-
LenLjeto npas AOAUMHK (NPUBATHOI 0cobu), 3acasamu
BM3HAUEHHSA CTAHOBULLIA NPUBATHOI 0COOU, 3aranbHU-
MW TEHAEHLSIMW NMPaBOBOro PEryAtoBaHHSA y Ui ra-
Ay3i TOLO; 2) BUXOBHa (NonepepxyBaAbHO-BUXOBHA,
npeBeHTUBHA) OYHKLIA, WO NOASrae y BUXOBaHHI No-
BaruM A0 npasa B3araai, UMBIAbHMX MpaB iHLWKWX 0Ocib,
NPaBoOMNOPSAKY TOLLO; 3) peryaaitTuBHa OYHKLIA, LLIO
NnoAsira€e y NO3UTUBHOMY PEryAHOBaHHI LUMBIAbHUX BiA-
HOCWH, HapaHHI NpaB Ta 0H60B’A3KIB yYaCHUKAM LIMX
BIAHOCWMH, BCTAHOBAEHHI NpPaBUA NOBEAIHKM Cy6’EKTIB
LUMBIAbHOMO NpaBa; 4) 3axMcHa GYHKLISA, Aka BUKOHYE
3aBA@HHA 3aXUCTy LMBIABHUX MpaB Ta iHTEPECIB BiA
nopyLueHb. BkasaHi dyHKLIT BAACTUBI ByAb-AKiN ranysi
npaBa, ane HabyBatoTb cneuroiuyHMX BAACTUBOCTEN
3a paxyHOK npeameta (chepa UMBIAbHUX BIAHOCHH),
METOAY NPaBOBOr0 pPeryAroBaHHA Ta 3acap, Ha AKKX
3AIMCHIOETLCA AOCATHEHHS METU.

Pasom i3 TMM, LUMBIAbHE MPaBO BUKOHYE CMeLU-
®iUHI GYHKLT, A0 AKMX HaAexaTb: 1) ynoBHOBaXyBaAb-
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Ha QYHKLiA (NoAArae y TOMy, O CTBOPHOETLCA HOpMa-
TMBHa 6a3a - NepeAyMOBU — AN CAMOPETYAOBaHHSA Y
cohepi npuBaTtHoro npaea. Lle cneundivyHa UMBIAICTHY-
Ha OyHKLIA, 60 TIAbKK Y Uil ranysi yyaCHUKKU BIAHOCUH
MOXYTb CaMi BU3HauaTh pAAa cebe npaBuAa MOBEAIHKMH,
CTBOPHOBATU GaAKTUUHO HOPMATUBHI aKTU AOKAAbHOI Ail
TOLWO. Ii KOHLIENTYaABHOKO OCHOBOIO € BiAOMA LLE PUM-
CbKOMY NpMBaTHOMY MNpaBy CEHTEHLA «\O3BOAEHO
yce, o He 3ab0POHEHO 3aKOHOM»); 2) KOMMeHcaLii-
Ha dYHKLUiA (noAarae y 3abe3neyeHHi MOXAUBOCTI Bia-
HOBAEHHS MOPYLLIEHOIO UMBIABHOIO Mpasa Ta iHTepecy
Ha eKBiBaAEHTHIN OCHOBI. LA dyHKLiA Takox BAacTvBa
AVLLIE UMBIABHOMY MpaBy, OCKIAbKM B iHLUMX raAy3sax
Taka MeTa, K NpaBuAO, HE CTaBUTbCS).

3 BpaxyBaHHAM BWKAAAEHOMO BWLLIE, UMBIAb-
He npaBo YKpaiHu Moxe OyTM BU3HAUYEHE AK CyKynm-
HiCTb KOHLEMUiN, iner Ta NnpaBoOBUX HOPM, LLO BCTa-
HOBAIOIOTb Ha 3acapax AMCMO3UTUBHOCTI, FOPUAMYHOI
PIBHOCTI Ta iHiLiaTMBKX CTOPIH, MiACTaBU NPUABaHHS,
MOPSAOK peaai3auii i 3axuMCTy UMBIAbHWMX MpaB Ta
060B’A3KIB $i3UYHMMK Ta IOPUANYHUMUK ocobamu, a
TaKOX COLjaAbHUMMK YTBOPEHHAMM, LLO BUCTyNatoTb
K Cy6’EKTU LIMBIAbHUX BIAHOCWH, 3 METOH 3aA0BOAEH-
HSi MaTepiaAbHUX i AYXOBHMX NOTPe6 npuBaTHUX OCIO
Ta 3aXMUCTY iX iHTepeciB.

BuaHayatoum cniBBIAHOLWIEHHA MK MOHATTAMM
LUMBIABHOIO MNpaBa Ta UMBIABHOIO 3aKOHOAABCTBA,
MOXHa, AK 3AAETbCS, BUXOAWUTH i3 3araAbHOro MeTOAO-
AOTIYHOrO NMOCUA@HHS, 3MAHO SIKOMY 3aKOHOAABCTBO
B3aEMOAIE 3 NpaBOM 3a MPUHLMMOM EAHOCTI GOpMH
i 3MiCcTy. 3aKOHOAABCTBO € 30BHiLLHBLOK GOPMOIO BU-
paxeHHA npaBa. Y CBOK yepry, npaBo BNAMBAE Ha
XapakTep i 3micT 3akoHoaaBcTBa [31, ¢. 499].

Pasom i3 TMM, BapTo 3pobUTH 3acTepexeHHs,
Lo, nonpu Ty o6CcTaBuUHYy, LLO UMBIAbHE MPABO MOXE
pPO3rAapaTUCA AK 3MICT UMBIABHOIO 3aKOHOAABCTBA,
a OCTaHHE K dopMa BMPAXEHHS UMBIABHOrO npa-
Ba, OAHaK Take BM3HAYEHHS CMiBBIAHOLIEHHA MiX
UMBIABHUM NpPaBOM i UMBIAbBHUM 3aKOHOAABCTBOM
notpedye yTOUHEHHs. AAXKe NPy TakoMy MiAXOAI Li No-
HATTA BUIAAAQOTb, MPAKTUUHO, K PiBHO3HAYHI, Xo4a

M nepebyBatoTb B Pi3HMX MAOLLMHAX. AAE X MOHATTS
«UIMBiIAbHE 3aKOHOA@BCTBO» HE OXOMAKOE MOBHICTIO MO-
HATTA «UMBIAbHE MPaBO», TaK SIK OCTAHHE BKAKOYAE B
cebe He AvLle NPaBOBi HOPMMU, ane TakoX i AOKTPUHY
LUMBIABHOMO NpaBa, iAel Ta iHLi AOCATHEHHS LMBIAIC-
TUUYHOI AYMKM, O HabyBatoTb NPAKTUUYHOIO 3HAUEHHS
npu YKAAAEHHI AOroBOpIB, He nepepbayeHnx Hopma-
MW LIMBIABHOIO 3aKOHOA@BCTBA, 3aCTOCYBaHHI aHaAo-
rii (0cobAMBO, aHaAOrii NpaBa), Npu TAYMaYeHHi cyaa-
MW HOPM LMBIABHOIO 3aKOHOA@BCTBA TOLLO. TOMY CAIA
B3ATW AO yBarw, L0, Xo4a LMBiIAbHE MPaBO M CKAAAAE
3MICT UMBIABHOIO 3aKOHOAQBCTBA, aA€ OCTAHHE € Cy-
KYMHICTIO GOPM BUPaKEHHS AMLLIE HOPMATUBHOI Yac-
TUHW UMBIABHOIO NpaBa.

MiacymoBYytOUM BUKAGAEHE, MOXHa 3p00OUTH BU-
CHOBOK, LLO X04ya KaTteropii «npuBaTHe npaBo», «Uu-
BiAbHE MpaBO» Ta «UMBIAbHE 3aKOHOAABCTBO» MakoTb
HU3KY CMIAbHWX O3HaK, MDX HWMW iCHYIOTb CYTTEBI
BiAMiIHHOCTI.

Mo-nepLue, npuBaTHE NpaBo, dakTUUHO, € HAYKO-
BOlO abCTpaKLIiEd — TEPMIHOM-NIOHATTAM, LLO CAYTye
AASI MO3HAYEHHA TiET YacTUHKM GeHOMeEHyY npaga, Lo
CTOCYETbCA BWM3HAYEHHS MPaBOBOro craTycy npusar-
HOi ocobu. MpuBaTHe NPaBO CAYrYE METOAOAOMUHOO
OCHOBOK BM3HAY€HHA CYTHOCTI Ta 3MICTy LIMBIAbHOIO
npaBa Ta LMBIABHOIO 3aKOHOAABCTBa, LLO CTBOPHO-
HOTbCA | QYHKLIOHYIOTb Ha PiBHI HaLiOHAAbHWUX NMPaBo-
BUX CUCTEM.

Mo-apyre, NOHATTA «NpPUBATHE NpPaBO» Ta «Lu-
BiAbHE MPaBO» HE € MOHATTAMMU TOTOXHUMMU, OCKIAbKHK
neplie € HapHaliOHaAbHOKO KaTeropieto, a Apyre €
BUPaXEHHAM NepLloro Ha HalioOHaAbHOMY PiBHI, 1O
BipoOpaxae 0COBAMBOCTI HaLjiOHAaAbHUX MPaBOBUX
TPaAMLIN.

KoAn UMBIAbHE NPaBO ABASIE COOOHD CYKYMHICTb
KOHLENLji, MPaBOBMX iAEN, HOPUAUYHUX HOPM, AKK-
MW BU3HAYa€ETbCA CTaTyC NPUBATHOI 0CO6M, NiACTABM
BMHUKHEHHSA Y Hei LUMBIAbHMX MpaB Ta 060B’A3KIB, iX
peani3alii Ta 3axucTy, TO LUMBIAbHE 3aKOHOAABCTBO
YKpaiHu - ue cuctema npaBoBux GOpM, Y SKUX BUPa-
XatTbCs HOPMMU, LLO PEFYAIOHOTb LIMBIAbHI BIAHOCUHW.
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npaBo» Ta «UMBiIAbHE 3aKOHOAABCTBO». — CTaTTA.

Y cTarTi pO3rASAQtOTLCSH MUTaHHSA CMNiBBIAHOLLEHHS MOHATL «MPUBATHE NPaBO», «LUMBIAbHE MPABO» Ta «UMBIAbHE 3a-
KOHOAABCTBO». BUSIBAEHO CMiAbHI 03HAKM BKa3aHWX KaTeropii, ane 3p06AeHO BUCHOBOK, LLO MiXX HUMU iCHYIOTb i CYTTEBI
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B ctatbe paccmaTprBaloTCsi BOMPOCHI COOTHOLLEHUSI MOHATUI «4acTHOE NPaBoO», «rPaXAAHCKOe NpaBo» U «rpax-
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SUMMARY

Kharitonov E.O. The Problematic issues determining the ratio between the concepts of «private law», «civil
law» and «civil legislation». - Article.

The article deals with the relationship between the concepts of «private law», «civil law» and «civil legislation».
The similarities these categories are revealed, but concluded that between them there are significant differences.

Keywords: private law, civil law, civil legislation, public law, dispositive, imperative.
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METOA0NOrIYHI 3ACAAN BUSHAYEHHA KATETOPI|
«3060B’A3AHHA I3 HEMATEPIAJIbHUM 3MICTOM»

lony6eBa Heni OpiiBHa

KaHAMAAT FOPUANYHUX HAYK, AOLEHT, AOKTOPAHT KadeApU LUMBIAbHOIO nNpaBa HauioHaAbHOro

yHiBepcutety «OAecbka HopUANYHa akapeMis»

30608'H38HHH 06cAyroBye nepemillleHHs1 Ma-
TepianbHUX BAar, € 3acob0M rocnopapcbKoro
060poTy, TOMY TPAAULIMHO OOPXHMK 3000B’A3aHMI
BYMHUTM HAAAHHA MaMHOBOrO xapakrepy. Hopwmu
3000B’A3aAbHOM0 MpaBa NPOWHSATI AyXOM Matepianb-
HOCTi 3000B’A3aAbHUX BIAHOCWUH, OCKIAbKM CMpPsAMO-
BaHi, K i yce UMBIAbHE NMpPaBO, Ha PEryAtoBaHHSA, B
OCHOBHOMY, MaWHOBMX BIiAHOCWH. BiaAHOBAEHHSI Mo-
pyLLEHOro npaBa KpeauTopa 3a 3060B’s13aHHAM Bia-
6yBa€TbCA 3@ AOMOMOIOK MPUTATHEHHSA AO BIAMOBI-
AAAbHOCTI NOpYLLUHMKa (BOPXHMKA), IKa TaKOX HOCUTb
MarHOBUM XapakTep (K i B LiAOMY UMBIiAbHA BIAMO-
BiAaAbHICTb). [poTe cdepa 3060B’A3aAbHNX BIAHOCUH
WMpLWe BIAHOCWH, LLO OMOCEPEAKOBYHOTb TOBapPHUM
06MiH. OCb UOMY YKpal BaXXAMBO NOCTABUTU MUTAHHS
Npo AOMYCTUMICTb PEryAOBaHHS i 3aXMCTYy HEMAMHO-
BUX 3060B’A3aHb [1, c. 88].

MUTaHHAMKW  MOXAMBOCTI  iCHyBaHHSI HeMal-
HOBMX 3000B’A3aHb (3060B’A3aHb i3 HEMAWHOBUM
3MICTOM 4K iHTEpPECOM) 3anMaAnch €. Naccek (Han-
6iAbLL FPYHTOBHE AOCAIAXEHHSR), €. AOMOPOBCHKMH,
B. PsiceHues, B. A. OireHsuxt, b. H. Me3spuH, P. A. Mai-
AaHWK, ©. 0. boratMpboB TOLLO.

MeToto Ui€i cTaTTi € BCTAHOBAEHHSA O3HaK, WO
BiAPI3HSAOTb LMBIAbHO-IPaBOBE 3000B’A3aHHS i3 He-
mMatepiaAbHUM 3MiCTOM, Bip «<MOpPaAbHMX» 0O0B’A3KIB,
sIKi 6epyTb Ha cebe 0cobu, AAST BUSHAUEHHSA MOHATTS
«HemartepiaAbHi 3060B’A3aHHS».

MuTaHHA NPO HasiBHICTb 30060B’A3aAbHMX BiAHO-
CMH HEMaWHOBOIO XapakTepy € ChnipHUM. € MOrAsia,
LLIO AOCTaTHbO LUMPOKO MPEACTABAEHUI Y AiTepatypi,
Lo 3060B’A3aHHA 3aBXAW BUCTYMNalTb AK ManHOBI
UMBIABHI MPaBOBIAHOCUMHU. Takoi AyMKWM AOTPUMYBa-
AMCb OiAbLLICTb KAACUKIB LMBIAICTUKKM, HaMPUKAAA,
K. KaBeanH, A. C. Kpusuos, A. . Menep, ®.-K. CaBiH’i,
I. ©. lWepweHneBuny, M. I. LUmMtoBKY Ta iHLLI, SIKi KaTero-
PUUYHO 3anepeyyBaAv MOXAMBICTb iCHYBaHHA HemMare-
piaAbHOrO iHTEpecy B 3060B’'A3aHHI.

ABTOPW HaABOAATb Pi3HI aprymMeHTu, ane no cyTi
YBECb CMip 3BOAUTLCA AO MUTAHHSA NPO MOXAUBICTb 260
HEMOXAUBICTb AQTW CyAOBMI 3aXMCT 3000B’sI3aHHSAM,
LLLO CcNpsIMOBaHi Ha Aii, no36aBAeHi MalHOBOI LiiHHOC-
Ti [2, c. 104].

OAHaK MaKlHOBWI Xapaktep 30060B’si3aAbHUX
NpaBOBIAHOCUH HE BCi LUMBIAICTM BBaXakOTb BU3Ha-
YaAbHOK 03HAKOK 3000B’A3aHHS. B MPOTUAEXHICTb
yCiM BULLEHA3BaHUM AyYMKaM, iHLWi BYEHi BBaxatoTb
YMOBY HasiBHOCTI y 3000B’si3aHHi MaMHOBOro iHTEpP-
ecy AAS 3000B’s1I3aHHS aBCOAOTHO BalAyXOH0.

BipHo BiamitnB ®. O. boratnpbos: «Bearka pis-
HOMAHITHICTb XMUTTEBMX IHTEPECIB 3aBXAW CTaBWUAA
npobaemy BCTAHOBAEHHS 3axMCTy iX 3 BOKy npaBo-
BOro NopsiaAKy. [pote, AKLWOo HeMaTepiaAbHi iIHTEpecH,
LLLO 0POPMASIOTbCS @aBCOAOTHUMM NpaBamu (ocobuc-
TUMW HEMAWHOBMMM NpaBaMu), BXe OTPUMaAU AO-
CWUTb MOBHY PerrnaMeHTaLLito i 3aX1CT, TO HemMaTepianb-
HWI iHTepec y BIAHOCHOMY NPaBOBIAHOLLEHHI, @ came
B 3000B’A3aHHI, - Llle He po3B’A3aHa npobaemar [3,
c. 3].

BinbLL cnpaBeAAMBOIO 3AQETLCA TOUKA 30pY, 3riA-
HO 3 AKOI 3000B’A3aHHA HE 3aBXAW MOXYTb MaTu
MarHOBMK xapakTtep. |. A. TTOKpOBCbKMIN BKa3yBaB,
LLIO TBEPAXKEHHSA NPO UMBIABHE MPaBO SIK NPaBO Mal-
HOBWX BIAHOCWMH abCOAIOTHO HenpaBuAbHE petitio
principii [4, c. 135].

ABTOp BBaxaB, WO YSBAEHHS Mpo abCTpaKTHY
«UMBIAbHY» AFOAMHY, SIK PO AESIKY HOPMY TOrO, LLLO EAU-
HO 3aCAYrOBYE OXOPOHU, rPa€e BEAUKY POAb i B MUTAHHI
npo BU3HAHHA abo HeBW3HaAHHA 3000B’A3aHb Ha Aji
HEMaMHOBOro xapaktepy. CepeaHs «UMBiAbHA» AHOAM-
Ha MaAKETbCA K iCTOTa, WO XMBE TiAbKW iHTEpEeca-
MW MaHOBUMMW — «€KOHOMIUYHA AHOAMHA». AAe XUTTA
BMPOCAO BXE 3 LbOro MPEACTABAEHHS; HUHILLHS, Ha-
BiTb CepeAHs, WabAoHHa AOAMHA BXe LiHYE BipoMi
HeMalHOBI OAara - iM’sl, YecTb TOLLO - i BMMarae
ANSI HUX AKOI-HebyAb, Xou 61 i HEAOCKOHAAOi, OXOPO-
HU. | YuM AaAi, TUM Biablue Ui 3anuT ByAyTb POCTM.
Aani aBTOp AOPEYHO HABOAWMTb CAOBa PepakuiviHoi
KOMiCii 3i CkanapaHHS NPoeKTy LIMBIABHOIO KOAEKCY
HiMeuunHu: «¥ BbICOKOKYABTYPHOTO Hapopa o6s3a-
TEAbCTBO MMEET CBOEl 3apaden obecrneunBaTb He
TOAbKO MaTepuranbHble baara, Ho 1 BAara naeanbHble,
3HauYeHWe U LEeHHOCTb KOTOPbIX pacTeT BMeCTe C poCc-
TOM KyAbTYpbI» [D, €. 40].

Morasam 1. B. HOBULLKOMO Ha MOXAMBICTb iCHY-
BaHHS1 3060B’A3aHb i3 HEMANMHOBUM 3MICTOM AELLO
TPaHCHOPMYBAAUCH Y PIBHUX MOFO AOCAIAKEHHSX. Tak,
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cnoyaTtky BiH nule, WO 30060B’SI3aAbHOIO XapakTe-
py Take HemaiHoBe 3060B’A3aHHA HabyBa€e TiAbKM Y
3B’AI3KY 3 MOXAMBICTIO 3aCTOCyBaHHS AO NMOpPYLUHMKA
CaHKLUiM MarHOBOro xapaktepy [6, c. 354], To6T10 AK
i 6arato NPOTMBHMKIB BU3HAHHSI 3000B’A3aHb i3 He-
ManHOBUM 3MICTOM, BU3HABaB NPaBO Ha iCHYBaHHSA
Takux 3000B’'si3aHb TIAbKM Yy BUMNAAKY, AOAABaHHSA He-
YCTOMKM SIK MaHOBOrO 3abe3nevyeHHs 3060B’13aHHS.

Mi3Hile aBTOpP MIHAE CBOK TOYKY 30pYy Ha
KOPUCTb BU3HaAHHA 3000B’A3aHb i3 HEMaWHOBWM
3MicTom 6e3 fKoicb MPWB'SI3KU A0 MaMHOBOrO 3a-
6e3neveHHs. |. b. HOBULbKUIM BBaxas, LLO 3MiCTOM
3000B’A3aHHA MOXe OyTM npaBoO BUMOTU ByAb-AKOT
NpPaBOMIPHOI Aii, iKa Ma€ Cepro3HUI XxapakTep Ta 3a-
CAyroBye Ha 3axucT [7, c. 59].

Lli Ta noaibHi MipKyBaHHSA MICTUAMCA TakoX B
Npauax iHWKX YY4EHNX.

d®opmyAtOBaHHA MOHATTA 3060B’A3aHHA y LK
YKpaiHu ik npaBa KpeauTopa BMMaratv Bip H6opx-
HWKa 3AIMCHEHHA NEBHOI Al ab0 yTpUMaHHS BiA NeB-
HOI Aii, BIAKPMBAE MOXAMBICTb AAA OBIPYHTYBaHHS
3000B’A3aHb HEMAMHOBOIO XapaKTepy, OCKIAbKK Aisl
6opxHMKa He 060B’sI3kOBO Byae NoB’A3aHa 3 MalHO-
BOIO LiHHICTIO, NPUHaNMHi 3a60POHM TaKoi MOBEAIHKK
HeMa, He KaXyun BXe Npo AEAIKTHI 3060B’A3aHHS, Ae
NPsIMO TOBOPUTLCS MPO BIALUKOAYBAHHA MOPAAbHOI
LUIKOAMW.

Y 3aranbHii YacTMHi 3060B’A3aAbHOrO Mnpasa
3Haxo0AWUTb CBOE MiCLE iHCTUTYT NOMNepeAHbOro AOro-
BOPY, AKMI BIAHOCUMO AO HEMANHOBKX 3000B’A3aHb.
Yci AOroBOpM, LLO BPEryAbOBaHi y Po3AiAi 3 KHUMM 5
LUK YkpaiHu, nopoaxyroTb MarHOBI 3060B’A3aHHS,
KpiM AOrOBOPY AOPYYEHHS, LLO MOXE MOPOAXYBaTH
HemMalHoBe 3000B’A3aHHS.

KpiM UMX KOHCTPYKLUIN, Wo nepepbauyeHi y 3a-
KOHi, CTOPOHM MOXYTb BCTyNaTu Y iHLLIi 3060B’A3aHHS
i3 HemaTepiaAnbHUM 3MicTOM. 3akoH He nepepbayae
BMYEPMNHOro nepeniky 3060B’A3aHb, TOMY YYaCHUKM
LUMBiIAbBHOTO 060POTY MatoTb MPaBO BCTynaTu B HEMa-
TepianbHe 3060B’A3aHHA, abu BOHO HE Cynepeyrno
3aKOHY.

TakMM UYMHOM, MOXAMBICTb iCHYBaHHA HeMaMn-
HOBMX 3000B’A3aHb HE 3anepeuytoTbCa y 3aKOHOAAB-
CTBIi, @ TakOX MIATPUMYETbCS BaratbMa BUEHUMM.

Mpu UbOMY i MiXX aBTOpaMW OCTaHHbLOI KaTero-
pii He icHye, NpoTe, NOBHOI OAHOFOAOCHOCTI BIAHOCHO
MEX, SSKUMW OKPECAIOETbCH KOAO iHTEPECIB, WO Mia-
AAIFaloTb 3aXMUCTy MpaBa, i 3a MeXaMu AKUX TakuK iH-
Tepec BTpayae BAACTUBICTb iIHTEPECY HOPUANYUHOTO [2,
c. 42].

HaBpsa uM y BCiX BMMNapkax, KOAM 0CO6M
3000B’A3YI0TbCA HE 3 MPMBOAY MaliHa, MOXHa roBO-
PUTU NPO BUHUKHEHHA 3000B’A3aHHS. AKi X KpuTepil
BiAPI3HAOTb LIMBIAbHO-PaBOBE 3000B’A3aHHS, XaW

HaBiTb i3 HemMarepiaAbHUM 3MiCTOM, BiA «MOPaAAbHUX»
060B’A3KiIB, AKi 6epyTb Ha cebe ocobu?

Okpemi aBTOpW, WO He BM3HAKOTb HEMAWHOBI
3060B’s13aHHSA, BKa3ytoTb Ha Hebe3neky NoLMpeHHS
LUMBIABHOIO MnpaBa Ha cdepy No3atopPUAUUYHKUX, MO-
pPaAbHKX BIAHOCUH. CyaM, Ha iX AyMKy, OyAyTb 3aBane-
Hi B LbOMY BMMAAKYy NO30BaMu Yepe3 HEBUKOHAHHS
3060B’s13aHb HE NAAWTK, MNITU yYBEUEpi TYAATH, TaHLo-
BaTW Ha 6any BanbC i ToMy nopibHe [1, ¢. 90]. MoaibHi
no6oBaHHA HeBUNPaBAaHi. MaeTbcA He Npo noLun-
PEHHSA NMPaBOBOro PEryAkoBaHHA Ha LIAKOM MOPaAbHi
BIAHOCWMHM, @ NPO BM3HAHHA 3060B’A3aAbHOI0 Xapak-
Tepy 3a NpaBoBUMMW BiAHOCHMHAMM.

b. BuHAwenA BBaxaB, LIO CyAASl HE MepeBu-
LLUNMTb CBOIX MpaB, AKLIO BiH BiAMOBWTb B AOMOMO3i
TOAI, AKLWO B OCHOBIi BMMOIU AEXWTb NpuUMXxa, i Mo-
AACTb il TOAi, KOAU BUMOTa € BUPAXEHHAM CrpaBeAAU-
BOro, Ha MOro AYMKY, iHTepecy. AAe AKLLO, HanpUKAaA,
cycia Mili 3060B’s13aBCS MPUMUHUTU TPY Ha IHCTPYMEH-
Ti, IKa 3aBaxa€ MeHi B Moix poboTax, TO UM MOXHa
nomy HapaTv cBobopy BE3KaPHO NOPYLLUTM AOTOBIP?
[8,c. 2 -3].

TobT10 HAUMMO NEBHUIN KPUTEPIM BiAMEXYBaHHSA
3aXMLLEHMX CYAOM 3000B’A3aHb | HE3aXULLEHUX, a
came: crpaBeAABa BMMOra, Ha BiAMIiHY Bip 3BUYal-
HOI MpuMXxm 0cobu. TakUn KPUTEPIN BUTASAAE 3aHAATO
Ccy6’EKTUBHUM.

€. B. lNaccek HaBOAUTb KpuTepil, AKi MPOMoHy-
BaAM 3axiAHI aBTOpK, Hanpukaaa, P. lepiHr nucas, wo
npeAMeToM 30060B’I3aHHS HEe MOXYTb BYTH TakKi Ail, ki
I'PYHTYIOTbCA Ha iHTEpecax rypToXUTKY i A6 sI3HOCTI,
a Xoced Koxnep Bpaxas, LLO BCAKUA PO3YMHUU iH-
Tepec, AOCUTb BaXAUBUIN AASt TOTO, LLOO HOPUANYHWUI
MOPSAOK MPMBIB i3-3a@ HBOTO B PyX CBii MPUMYCOBUM
annapar [2, ¢c. 72].

®paHuy3bkuin aBtop P.-X. MoTbe ponyckas, WO
Aifl, WO He Ma€e MaMHOBOI LiiHHOCTI, MoXe ByTh ymMo-
BOlO 3000B’SI3aHHA, SIKWO 33a MOr0 HEBWKOHAHHSA
CTOPOHW BCTAHOBWAWM MAATIX HeycTorku [2, c. 45].
CniBBITYM3HUK BULLEBKA3aHOro astopa, €. [opeme
BUIOAQ, SKY KPEAMTOP OTPUMMYE BiA BWKOHAHHSA
30060B’A3aHHs, Ma€e ByTW TaKoto, LLIO MOXe ByTH OLiHe-
Ha y rpowax. poTte, AOCUTb MOPaAbHOIO iHTEpPECY B
0cobi kKpeauTopa, LWob 06rpyHTYBaTU CyAOBUMIA NO30B,
33 YMOBM, LLO LEeN MOPAaAbHUN iHTEPEC € CEPHO3HUM
[9, c. 97 - 98].

Kputepin, 3a AKUM MOXHa BIAAIAUTA HEMAMHOBI
3060B’s13aHHA Ta iHLWI HEMaNHOBI CycniAbHI BiAHOCK-
HK, AKUI NponoHye |. 5. HoBULbKKIA, HE 30BCiM 3p03Y-
MiAWR, @ came: Aisl, ika € 3MiCTOM 3000B’sI3aHHSA, MOo-
BMHHA MaTu CEpHO3HMI XapakTep Ta 3acAyroByBaTu
Ha 3axmcT. Ha Takui e KpuTepii BKasye (ane BiH MOro
Kputnkye) M. M. ArapkoB Yy 3B’sI3Ky 3 aHaAi30M 3apy-
OixXHOI GaxoBOi AiTepaTypu, Ae 3YCTPIUAETbCS Take
TBEPAXEHHS: Al abo yTPUMaHHS BiA Ali, LLLO CTAHOBUTb
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3MicT 3000B’A3aHHS, NOBMHHA MaTW CepHo3He 3Ha-
YEHHS, y CTOpiH NoBMHEH ByTW Hamip 3060B’A3aTuCH,
ane TakMi HaMip He MOXHa NPUMyCcKaTh, KOAU MAETb-
cA Npo 0biUAHKY CYMICHOI NPOryAHKK, 0BILSIHKY Ku-
HYTW NaAuMTW i T. N. Hemae 30060B’A3aHHA Y BUMNAAKY
00iLUAHKM NPUIATU yBEYEPi AO 3HAMOMOrO i BUKOHATH
Yy HbOro coHaty betxoBeHa, 06iUAHKM GE3KOLUTOBHO
HaBYMTU @aHTAIMCbKOI MOBM abo 06iLSIHKK SIKOI-HEBYAb
iHLWOI nocAyrn. CaHKLUiT, cnpAMOBaHi Ha NPUMYLLEHHSA
60pPXHUKA BUKOHATW Take 3000B’sI3aHHS, AIMCHO CTa-
AM 6 ceprno3HUM obMeXeHHAM cBoboaM 0cobu, sika
Aana Taky obilsiHKy, He BUNpaBAA@HWM AOCTaTHLO Ba-
romumu niactaBamm [10, c. 39 - 40].

Takox «Cepro3HiCTb» Ail BOPXHWKA MPOMOHY-
€TbCA AK YMOBa BM3HAHHA 3000B’A3aHHS TakUM, LUO
Ma€ npaBOBMIK 3axMCT, Y CyyacHii Aitepatypi. Tak,
BKa3yeTbCH, IO 3MICT 30060B’A3aHHA MOXYTb CKAa-
AATW NMpaBa BUMOTU i 000B’A3KM 3AIMCHEHHS BCAKUX
NpPaBOMIpPHKX A, 30KpeMa, CNPAMOBaHMX Ha 3aA0-
BOAEHHS HEMAMHOBOTO iHTEPECY, AKLLO Ui Ali HOCATb
CEPMO3HUIN XapaKTep, He cyrnepeyaTb 3aKOHOAABCTBY
i He BIAHOCATLCA A0 Chepu MOPaAbHUX B3AEMOBIAHO-
cuH [11, c. 352]. Mpn ubOMY HEMA 3rapku AK Bippi3-
HWUTK «Ccepiro3He» 3060B’A3aHHS BiA «<MOPaAbHOTIO».

I. A. TTOKPOBCbKWI LiiKaBO OMOHYE TakKil TouLi
30py (Ma€eTbCcA Ha yBa3i CXOXi ipel, AKi BUCOBYBaAM
cyyacHukM |. A. NMokpoBCbKOro). BiH HaBoOAUTb Bapi-
auii noAibHMX KpUTEPITB AN BiAMEXYBaHHA Hemaii-
HOBMX 3000B’AI3aHb BiA IHLIMX HEPUAUUYHUX AilA:
«CepbEe3HbI» UHTEPEC, «AOCTOMHbIM OXpPaHbl» UHTE-
pec, «abCcTpaKTHas LEHHOCTb, XOTSl Obl U HEWMYyLLE-
CTBEHHAs, HO LEHHOCTb C TOYKM 3peHua obopoTa, ¢
TOUKM 3peHuns 0bLLLEeCTBa», «B BOMPOCE O CEPLE3HOCTU
MHTEpeca CyAy AONKHA MPUHaANEXaTb OrekaroLas
POAb». NaAi @aBTOP KPUTUKYE AYMKY, KY KOPOTKO MOX-
Ha BMpPa3UTU Tak: 3a AIOAMHOKD BM3HAETbCA SIKaCb
«A03a» AYXOBHOrO, fIka 3aXMLLIAETbCS CYAOM, BCE iHLLE,
«BCE BbIXOASILLEE 3@ NMPEAEAbI 3TOM AO3bl, €CTb UHAW-
BMAYaAbHas «MPUXOTb», BCTYNATbCHA 3a KOTOPYHD AAA
CyA@ Kak-TO Aaxe 3a30pHO». ABTOP He PO3yMi€: Ato-
AVHA UiHYE ineanbHe OAAro HIYHOrO CMOKOMo, i TOMY
MOXAMBO, LLLO AOTOBIp 3 CYCIAHIMU MeLLKaHUAMU Npo
Te, Wwob BOHKM He rpaau nicaa 10 rop. Bevopa, byae
BM3HAHUI «OMiKaOUMM CYAOM» TIAHUM OXOPOHU. Ane
1 AAAEKO He YMEeBHEHWI B AOAI AOTOBOPY Npo Te, L6
CYCiAW He rpanu TIAbKM BIAOMOI MECH, KA BaXKKa AAS
MEHEe B CUAY IKMX-HeByAb cnoraais. Yu He Byae Le Bu-
3HaHO NPUMXO? «ABCTPAKTHIM LIHHOCTI», «LiHHOCTI
3 TOUKM 30py 060POTY» 3MICT HALLOro AOTOBOPY, N03a
CYMHIBOM, HEe Ma€. A TUM YaCOM AASI MEHE Lie MUTaHHA
Ma€ BEAUKE 3HAYEHHS, NMUTaHHA YCIEl MOET NCUXIYHOT
piBHOBArw, i, AKLIO «OMiKato4Mi Ccya» BUHAE Mill AO-
roBip HEAIMCHUM, BiH NPUHECE MEHE, XUBY AOACBKY
0CobUCTICTb, B XepTBY abCTPAKTHIN «UMBIAbHIN AtO-
AVHI», AKOAUHI «0BopOoTY». Y MaeTe BM Ha Le npaBo?

Aymato, WO iCTUHHO-KYALTYPHa MpPaBOCBIAOMICTb MO-
BMHHa BIAMOBICTU «HEe Mae». Hexal XMUTTA MO€E CKAAAO-
ca 0cobAMBO, HeExal A cTaB YyTAMBUIA AO TOFO, AO YOO
6anayxi iHLWi, are NOTPIBHO X XWTK i MeHi. Hexan s
AMBaK, ane 1 BCe X AAMHA, i, AKWO npaBo baxae
BUKOHATU CBOE 3aBAa@HHS, BOHO MOBWHHE BU3HATH i
rnpaBo AMBaKa Ha icHyBaHHS [, ¢. 41].

B. ToAe€BMHCbKMI HE BKa3yBaB NPSIMO YM BU3Ha-
€TbCA HWUM AIMCHICTb HeMaMHOBOro 30060B’A3aHHS,
ane BiH nucas., Lo npeaMeT 3060B’1I3aHHA NOBUHEH
BMillyBaTM B cobi HACTynHi TPU YMOBW: BOHO Mae
6yt MOXAMBE Gi3UUYHO, MOXAMBO HOPUAMYHO | MaTK
BiAOMY LiHHICTb. [1pY LbOMY MiA LIHHICTIO BiH pO3yMiB
MaWHOBY LjiHHICTb UM CYTTEBY LiHHICTb AN KPEAMTOPA,
OTPUMaHHSA siIKoi ByA0 6 AAA HbOTO HaxaHo [12, ¢c. 2 -
3]. PobUMO BMCHOBOK, LLO aBTOp BM3HaBaB HeMaii-
HOBI 3000B’I3aHHSA, @ KPUTEPIEM IX BiAMEXYBAHHS BiA
HEPUAMYHMX 00iLAHOK € BU3HAHHS Aii BOpXHMKa Ta-
KOO, LLIO MA€E CYTTEBY LLIHHICTb AASI KPEAUTOPA.

30BCiM iHWMI «iHTepec» Mae Ha yBasi |. b. Ho-
BULbKUIA MpPU  PO3MEXYBAHHI  LIMBIAbHO-IPABOBMUX
3000B’A3aHb i iHLWKWX BIAHOCKH, IO HAa HWUX CXOXi. BiH
BBaxaB, LLIO rpaHb Mix 3000B’A3aHHAMW B HOPUANY-
HOMY CeHci, TO6TO CynpOBOAXYBaAHUMW HOPUANYHOO
CaHKLIE, B CEHCI MOXAMBOCTI 3aCTOCYBaHHSA NPUMY-
COBMX 3aX0AIB A€PXXaBHOI BAAAW Y pasi HEBUKOHAHHS
3060B’A3aHHA, | 3060B’A3aHHAMM (i 06iLSHKAMM), LLO
He CYNnpOBOAXYIOTbCA MPaBOBOK CaHKLIE, MPOBO-
AUTBCA Y 3B’A3KY 3 XapaKTepoM iHTEPECIB, 3 NMPUBOAY
SIKUX BUHMKAE Te abo iHlWe BipHOLIEHHSA. ByBae Tak,
WO BIAHOLWIEHHSA, X04a i Ma€ iCTOTHe, BaXAUBE 3Ha-
UYEHHS 3 TOUKM 30pYy AEPXaBU, CYCMNiAbCTBA, NPOTe He
BMMarae np1MMyCcoBOro 3axucTy BiA AepXXaBu, OCKiAb-
KW LIAKOM 3a6e3nevyeTbes iHLWMMK 3axoAaMK (BNAMB
rFPOMAACBKOI AYMKM i T. .). Y iHWKMX BUNaAKax (Pi3HUX
nobytoBux 00iLAHOK) AepXaBa He Bbadvae notpebu
3axuiLaTM obiUusiHKY NpMMYCOBMMM 3axopaMu, BBa-
Xa€e 3aMBUM 3aKpiNAKOBaTU CYCMiAbHE BIAHOLUEHHS B
AKOCTI NPaBOBIAHOLLEHHA 3Ba)xarouu, Ha MaAO3Hau-
HiCTb iHTEpPECY 3 TOUKM 30pYy AepxaBu [7, c. 52].

Ane TyT MU He 6auMmo K AepxaBa (B 0cobi
CYAY) Ma€ BUSBUTU HAABHICTb LLbOrO iHTEPECY.

AK iy BUNAAKY TaKMX KPUTEPIIB SIK «CnpaBeaAnBa
BMMOra», «CEPMO3HICTb BUMOD, KPUTEPIN «xapaKTep
iHTEpeciB» MOBHICTIO MOKAAAAETLCA Ha PO3CYA CYAY,
AKUA Ma€ BUABUTM CMPaBEAAMBICTb BUMOI KPEAMUTO-
pa 41 BUSIBUTU CYCMiAbHUIM iHTEPEC Y 3aXMUCTi NEBHOTO
3060B’s13aHHSA. Lli kpuTepii poaneki Bia 06’€KTUBHOCTI.

BBaxaemo BipHUI KpUTEPIN AN BiAMEXYBaHHSA
3060B’s13aAbHMX BIAHOCUH BiA HEFOPUAMYHUX 3HAMAE-
HUi 1. A. TlokpoBCbKMM. BiH 3apae nuTaHHA: «Ecau
NpuW3HaTb, UYTO WMMYLLECTBEHHbIV XapaKkrep He Co-
CTaBASIET HEMPEMEHHOro npr3Haka 0653aTeAbCTBa,
TO HE MOAYYMM AU Mbl YPE3MEPHOIO U OMacHOro pac-
LMPEHUST chepbl rpaxAaHCKoOro npasa? He caeapyet
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AM 3AeCb TeM 6onee MOCTaBUTb Kakyto-AMBO «Bexy»?
C 0AHOM CTOPOHbI — HEMPOTUBHOCTb 3aKOHY, AOOPbLIM
HpaBaM WU T. A., @ C APYroM CTOPOHbI — obLlas AAA BCS-
KOro 06s3aTenbCTBa «Bexa» — HEOOXOAMMOCTb HOPUAN-
yeckoro animus obligandi [5, c. 41]. B iHWin npauj
aBTOp BKasyBas., LO: «[lepBbIM YCAOBUEM AAS FOPUAU-
YECKOW CHAbI BCSIKOTO — AaXe MMYLLLECTBEHHOMO — AO-
roBopa ABASIETCH HaAMUYHOCTb Y AOrOBapUBaIOLLUXCA
BOAM MPUAATb CBOEMY COTAALLIEHWIO HOPUAMUYECKUN
xapakrep (animus obligandi)...» [4, ¢. 137].

Mwu BXe HaBOAMAM AEKIAbKA Pi3HUX AYMOK |. B. Ho-
BULLbKOTO Ha KpUTEpPii pPO3MEXyBaHHA LMBIAbHO-
npaBoBUX 3000B’s13aHb | HEIOPUANUYHKX «3000B’A3aHb»
LiKaBo, WO nopsiA 3 Ha3BaHWMMU |. b. HOBULBbKKIA HABO-
AWTb iHLLI KpUTEPIT, BXE CAiAytoumM 3a |. A. TTOKPOBCbKUM.
Tak, aBTOp BKasye, L0 yropa npo NnocAyru, WO 3a3Bu-
Yyal BMKOHYIOTbCSI B XMWTTi 3@ MAATy, MOXE B KOHKpPET-
HOMY BUMaAKy MaTu BE3KOLLTOBHWIA xapaKTep 3Baxa-
tOUM Ha 0COBAMBOCTI BIAHOCMH MiX UMMM ocobamu
(HanNpWKAap, yroaa BiAHOCHO KOHCYAbTaUi i T. M. Mix
KOAMLWIHIMW  LWIKIABHUMM  TOBapullamu, BOAU3bKUMMU
APY3AMU i T. 1.). TOMy AASl PO3MEXYBAHHS FOPUANUHUX
3000B’'A3aHb i NO6YTOBMX 0DILAHOK CAiA MaTK Ha yBaai
TaKOX AOAATKOBY O3HaKy — Hamip CTopiH [7, c. 52].

TyT aBTOp Ha3WBaE BXe Ty O3HaKy, LIO AIMCHO
MOXe AOMOMOITU HaM Y BUPILLEHHI NUTAHHA MPO Hopu-
AMYHUI XapaKTep TMx abo iHLWKX BIAHOCHH.

B upomy BMNaaKy BianaayTb CNEKyAALUil HA TeMy
BM3HAHHSA Y/ HEBM3HAHHS HEMaNHOBKX 3000B’A3aHb.
Bxe He Oyae BMHWKATU MUTAHHA MPO BUHUKHEHHS
3000B’A3aHHA Y BUMNAAKY OBILUAHKM NPUIATM Ha No-

6aueHHs UM Ha Bedipky. Hamip cTopiH HapaTh BiA-
HOCUHaM HOPUAMYHOIO XapaKrepy y LMX BUMAAKaX He
BbayaeTbeA.

KiHeub KiHUEM, BipHE HaCTyNHe TBEPAXEH-
HA (. A. TIOKPOBCbKUI LIMTYE PEAaKLiMHY KOMICito
HiMmeubKOro UMBIABHOIO KOAEKCY): HaAo npeAocTa-
BWUTb MHAMBHWAY MPaBO 3aKkAOYaTb AOrOBOPbI AAXE,
HEeOobbIUHOIrO COAEPXaHMS: AOCTOMH OXPaHbl BCAKWM
WMHTEPEC, KOTOPbIM HEe HapyLlaeT rpaHuLl, 3akoHa MAM
WMHAMBUAYaAbHON cBO6OAbI. HET HAAOBHOCTU B MHbIX
rpaHuLax, Kpome Toi, Kotopas TpebyeT, utobbl 06-
A3aTEAbCTBO HE MPOTUBOPEUMUAO 3aKOHY UAKM AOBPBIM
HpaBam» [18, c. 41 - 42].

Tomy po3mMexyBaHHA HOPUAMYHUX | MOpaAb-
HUX 3000B’A3aHb, Ha Halll MOrAAA, FPYHTYETbCA He
Ha HasIBHOCTI B HUX MAaMHOBOrO iHTEPECY, YMOBOI
AAST FOPUAMYHOT CUAM BCAKOTO, B TOMY YMCAI MaMHO-
BOro 3060B’A3aHHA € HasfBHICTb BOAI CTOPIH HapaTK
CBOIill YrOAi FOPUAMUYHUIM XapakTep, 3BIiCHO Lie CTOCy-
€TbCA AOTOBipHMX 3060B’A3aHb. BAacHe HEAOroBipHi
3000B’A3aHHA HEe CTUKAOTbCS i3 MOAIGHOIO NpobAe-
MO0, OCKiAbKM iX BUHUKHEHHSA MOB’'A3YETHCA i3 BKA3iB-
KO0 3aKOHY, a LIK YkpaiHu, aK BCiM BiAOMO, 3aXULLAE
y TA. 82 He TiAbKW MaTepiaAbHi LiHHOCTI | HE 3aBXAM
KOMIMEHCaLlisi HOCUTb MaTepiaAbHUI XapaKkTep (MAETb-
€A NPO BiALLIKOAYBaAHHSA MOPAAbHOI LLIKOAM).

[Mpn 3acTOCYBaHHI LbOro KPUTEPIO HE CYA CBOIM
Cy6’EKTMUBHUM CYAXKEHHSIM ByAe BUPiLLYBaTK «CepHo3-
HicTb» 3000B’A3a@HHA — @ caMi CTOPOHU. AAe Ha CyA
NMOKAAAQETLCHA HE MEHLL CKAaAHE 3aBAAHHA — BUSBU-
TU AIMCHUIA HaMip CTOPIH.
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AHOTALIA

lonybeBa H.IO. MetoponoriuHi 3acapu BU3HaAueHHA KaTeropii «3060B’A3aHHA i3 HemaTepiaAbHUM
3micTom». — CtarTs.

CtaTTa npucBAYEHa aHaAidy KpUTepiiB, LLO BiAPI3HAKTb LMBIAbHO-NPABOBE 3000B’A3aHHS i3 HeMatepiaAnbHUM
3MiCTOM, Bip «MOpanbHMX» 000B’A3KIB, AKi 6epyTb Ha cebe 0cobU. KPUTUUHO PO3TASHYTI Taki KPUTEPIT: «cnpaBeAAMBa
BMMOra», «CEPMUO3HICTb BUMOI», «xapaKTep iHTEPECiB» TOLLO. 3POBAEHUI BUCHOBOK, LLIO KPUTEPIEM BiAMEXYBAHHS LIK-
BiAbHWMX 3000B’A13aHb BiA MOpaAbHMX 000B’sI3KiB, 06ILAHOK NOBYTOBOrO XapakTepy € HasiBHICTb y CTOPIH BOAI HAapaTH
CBOEMY MPABOYMHY FOPUAMUHWI XapaKTep, AKLLO Lel NpaBoYMH BIANOBIAAE BUMOram 3akoHy, MOPaAbHUM 3acapam
cycninbCTBa. BusHaueHi npobAeMHi acnekT AOCAIAXKYBaHUX MUTaHb.

Karouosi croBa: 3060B’si3aAbHE NpaBo, 30060B’A3aHHA, HEeMaliHoBe 3060B’A3aHHSA, 3MICT 3000B’A3aHHSA, MOPaAb-
He 3060B’A3aHHs.

AHHOTAUMUA

lony6eBa H.H0. MeToponorMuecknue OCHOBbI OnpeAeneHUs KaTeropum «o06a3artenbcTBa ¢ HeMaTepUuanbHbIM
coapepxaHuem». — Ctatbsi.

CtaTbsl MOCBsILlEHa aHaAu3y KPUTEPWEB, KOTOPblE OTAMYAOT TPaXAAHCKO-MPaBOBOE 00S3aTEAbCTBO C
HemMaTepUanbHbIM COAEPXAHWMEM, OT «MOPaAbHbIX» 00SI3aHHOCTEWN, KOTOpble 6epyT Ha cebs Auua. Kputuuecku
PaccMOTPEHbI TaKMe KPUTEPUM: «CMPABEAAMBOE TPEOOBaHUE», «CePbe3HOCTb TPEOOBAHMWM», «xapaKTep MHTEPECOB» U
T. N. CAEA@HHbIN BbIBOA, UYTO KPUTEPUEM pPa3rpaHUUYeHUs rpaxAaHCKO-MPaBOBbIX 0653aTEALCTB OT MOPAAbHbIX 06A3aH-
HocTel, obellaHUi BLITOBOrO xapakrepa SIBASETCA HaAuuMe Yy CTOPOH BOAM NMPEAOCTaBWTb CBOEW MPaABOBOM CAEAKE
FOPUAMYECKMIA XapaKTep, eCAM 3Ta NPaBoBasi CAEAKA oTBevaeT TpeboBaHUAM 3aKOHa, MOPaAbHbIM MPUHLMNAM 0bLLe-
cTBa. OnpeaeneHbl NPOBAEMHbIE acmneKkTbl UCCAEAYEMbIX BOMPOCOB.

KnroueBbie cnoBa: 06513aTenbCTBEHHOE NPaBo, 0643aTeAbCTBO, HEMMYLLECTBEHHOE 0643aTeAbCTBO, COAEPXaHKE
0653aTenbCTBa, MOpaAbHOE 06A3aTeAbCTBO.

SUMMARY

Golubeva N.Y. Methodological basis to determine the category of «<nonmaterial obligations». - Article.

This article analyzes the criteria that distinguish obligations of civil law with intangible content and the «moral»
obligations assumed by the entity. The problematic aspects of the issues that are being studied are defined.

Keywords: law of obligations, commitments, non-property commitments, maintenance obligations, the moral
obligation.
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3AKOHOOABYI TAPAHTII 30IMCHEHHA PENITIHHUX NPAB

TA CBOBO[,

KpuBeHko HOnia BacuniBHa

KaHAMAAT IOPUAUYHUX HAYK, AOLIEHT, AOLEHT KadeApy LMBIAbHOMO NpaBa HauioHaAbHOMO

yHiBepcuteTy «OAeCbKa FOpUAMYHA aKapeMis»

KOHCTMTyuiﬂ YKpaiHu BTIAIOE iael AoeMoKparTi,
rPOMAASIHCbKOIO CyCMiAbCTBa Ta MpPaBOBOI
AepXaBu, nepepbayaloun HasiBHICTb ehEKTUBHUX
NPaBOBUX MEXaHI3MIB 3aXMCTy PEAIriMHUX NMpaB AlO-
AVHU BiA CBaBiAAS AepXaBu. BianoBiAHO A0 HOpM
UMHHOTO 3aKOHOAABCTBA, OPraHW AEPXXaBHOI BAAAM
He NOBWHHI BCTAHOBAIOBATU HOPMM, AKi 6 HEBUNpPaB-
AAHO 0OMeEeXyBaAK PeAirinHy cBoboAy AHOAMHM, NOPY-
LLYHOUM TUM CAMUM OCHOBHI 3acapM AEMOKPATUUHOIO
cycninbCcTBa.

3akoHOAaBYI  rapaHTii  3abes3neueHHss  3AiN-
CHEHHS1 peAirinHMx npaB Ta cBobop nepeabaveHi B
MiXXHapPOAHO-NPaBOBUX aKTax Ta akrax HaliOHaAbHO-
ro 3aKoHoOAaBCTBa. Psa MiDKHAapoAHMX akTiB, a came
Taki, K 3aranbHa AekAapauis npas AOAMHK (CT. 18,
29), Aeknapauif npo AiKBipaLitO BCiX GOpM HeTep-
NMUMOCTI Ta AUCKPUMIHALji Ha MIACTaBi peAirii um ne-
pPEKOHaHb, €EBPONENCbKA KOHBEHLIA 3 NpaB AOAMHMA
i ocHOBHMX cB0b6OA (CT. 9), MiXHapPOAHWUI NaKT Npo
rPOMAaAAHCHKI i MOAITMYHI npaBa (cT.cT. 18, 19, 20,
27), MipcyMKOBUIM akT Hapaau 3 6e3nekun Ta cniBpo-
6iTHMUTBa B €Bponi (n.a, VII), MiACYMKOBUI AOKYMEHT
BIAEHCbKOI 3yCTpiui NpeACTaBHUKIB Aep)XaB-yYaCHULb
Hapaau 3 6e3neku i cnispobitHMUTBa B €BpOnNi (n.M.
16-18) TOWO pPEryAlolOTb MPaBOBIAHOCUHK Y codepi
3AIMCHEHHS PeAirinHUX NpaB Yy BiAMOBIAHOCTI AO HOPM
MixHapoaHoro npasa [1, ¢. 13 - 15].

MeTa Ta 3aBA@HHS AOCAIAXEHHS — MpOaHaAi3sy-
BaTW OKPEMIi MUTAHHSA LLOAO 3aKOHOAABYMX rapaHTin
peAirinHmnx npae Ta cBoOoA. HeobxiaHICTb AOCAIAXKEH-
HA AQHOI TEMW 3yMOBAEHA HE AWLLE BUMPABAAHICTIO
HayKOBOTO MOLUYKY, HAa LUMX TEPEHax, are NepPeAyCiMm,
NPaKTUYHUMKU MipKyBaHHAMM, NOB'A3aHUMU 3 HEOO-
XiAHICTIO 3a6e3neyeHHss 3aKOHOAABYMX rapaHTin 3Ain-
CHEHHS PeAirinH1X npaB Ta CBOOOA.

AAA AOCSITHEHHS NMOCTaBAEHOI MeTh ByAr cdhop-
MYAbOBaHi Taki OCHOBHi 3aBAaHHSA, AKi NOTPEOYOTh
BUPILLEHHSA:

- BMW3HAYMTU UMBIAbHO-NPABOBI rapaHTii 3AiM-
CHEHHSA PeAirinHnx npaB Ta cBoOOA 3a 3aKOHOAAB-
CTBOM YKpaiHu;

- po3pobuTK NPOoMno3uLii, cnpsMoBaHi Ha BAO-
CKOHaAAEHHS1 UMBIAbHOTO 3aKOHOAABCTBA, fike 3abes-

rneyvye HaneXHe, He AeKAapaTUBHE, 3AIMCHEHHA peAi-
rifHKX NpaB Ta CBOGOA.

Ockinbky TeMa nepebyBae Ha NepeTuHi peairi-
€3HaBCTBa Ta NpaBa, TO BapTo MepeAyciM BkasaTu,
LLIO AOCAIAXKEHHS B LIbOMY HanpsiMKy 3AIMCHIOBaAKUCA
came HayKoBUSMW B rany3i peAirieaHaBcTBa, a came,
B. ApyTtoHoBMM, A. M. KonopHUM, B. LuniHum Ta iH.

BpaxoBytoun, Te, WO rapaHTii 3 0AHOrO HOKy, €
CHUCTEMOIO HOPM, MPUHLMNMIB Ta BUMOT, ki 3a6e3neuy-
OTb MPOLEC AOTPMMAHHS MPaB Ta 3aKOHHKWX iHTEPECIB
AOAMHW, 3 iHLLIOro rapaHTii € 3acobom, Lo 3abeane-
uye nepexia Bia nepepbaveHnx KOHCTUTYLLIEID MOXAW-
BOCTEN AO PEaAbHOI AIMCHOCTI. EQEKTUMBHICTb rapaH-
Til 3aAEXUTb BiA PiBHA PO3BUTKY 3araAbHO-TPaBOBMX
NPUHUMNIB, CTaHY EKOHOMIKK, PIBHA PO3BUTKY AEMO-
KPaTUUHUX IHCTUTYTIB, peaAbHOCTI MOAITUYHOT CUCTEMMU
CYCMiAbCTBa, HAABHOCTI CUCTEMU AOCKOHAAMX 3aKOHIB
y AepxaBi, edeKTMBHOCTI MexaHi3MiB peaaisaLii 3a-
KOHOMOAOXEHb, CTYyMeHs NpaBOBOi CBIAOMOCTI, npa-
BOBOI KyABTYPWU HACEAEHHS!, Y3rOAXEHOCTI iHTepeciB
HaCeAeHHs Ta CYCniAbCTBa B LIAOMY i HAasABHOCTI BW-
COKOEDEKTUBHOIO OpraHy KOHCTUTYLLIMHOTO KOHTPOAKD
[2, c. 231].

B Hayui uMBiIAbHOrO NpaBa MPUMAHATO KAACUI-
KyBaTW UMBIAbHO-MPABOBI rapaHTii 3a HaCTYyMnHUMMU
KpUTEPIAMU:

1) 3a couiaAbHUM 3MICTOM;

2) 3a cnocobom peanizalii UMBIAbHO-MPABOBUX
3ac06iB rapaHTyBaHHS;

3) 3a HaAeXHICTI0 UMBIAbHMX npaB abo
000B’A3KIB, AKi € 06’EKTOM rapaHTyBaHHS, cy6’eKTy
UMBIAbHO-MPABOBWX rapaHTil;

4) 3a NiACTaBOKO BUHUKHEHHS;

5) 3a PYHKLUIEID, iIKa BU3HAUAETbCA AAst 06’eKTa
rapaHTyBaHHS;

6) 3a AXEepeAOM LMBiIAbHO-NPaBOBMX 3acobiB
rapaHTyBaHHS;

7) 3a 06’€KTOM rapaHTyBaHHS;

8) BiANOBIAHO A0 MPaBOBOI NPUPOAN 06’EKTY ra-
paHTyBaHHA [3, c. 34 - 35].

3a cnocobom peanisaLii LMBiAbHO-NPaBOBUX 3a-
c06iB rapaHTii MOXHa PO3AIAUTU Ha TPW TPyMK:

1) rapaHTii, Lo NpeAcTaBAsItOTb COOOI0 BUKOHAH-
HA 060B’A3KiIB;
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2) rapaHTii, AKi € BUKOHAHHAM Npunucy;

3) rapaHTii, WO BMpaxatoTbCHa Y BUKOPUCTaHHI
npasa.

0OcobAMBOCTI LIMBIAbHO-NPABOBUX rapaHTiin oby-
MOBAEHI TiEt0 chepoto, B AKiV BOHU Ait0Tb, TOBTO cde-
PO peanisaLlii UMBIAbHUX NpaB Ta 000B’A3KiIB.

3abes3neueHHs penirinHux npaB nepepdavatoTb-
CSl B pAAI HOPMATUBHMX aKTiB Ha YOAi 3 KOHCTUTYLEKD
YkpaiHu. BianoBiaHO A0 Hopwm LK YkpaiHu ocHo-
BY UMBIABHOIMO 3aKOHOAABCTBA YKpaiHM CKAapae
KoHCTUTYLIA YKpaiHu.

B crarti 35 KoHctuTyuii YkpaiHu nepepbave-
HO, LLIO «KOXEH Mae npaBo Ha CBOOOAY CBITOTASIAY i
BipocnoBipaHHs». Lle npaBo BkAtouae cBobopy cro-
BiayBaTU Byab-AIKy penirito abo He crnoBipyBaTW His-
Koi, 6e3 nepeLkoa NOBIAMPaABAATM OAHOOCO60BO UM
KOAEKTUBHO PEAIriiHi KyAbTW | pUTYaAbHi 06psiaK, Bec-
TW PEAITINHY AiSIAbHICTb [4]. KOHCTUTYLIA YKpaiHK BU-
3Hauae ABa MNOHATTA cBoboAa CBITOrAsAAYy Ta cBobopa
BipOCMNOBIAQHHSA.

B cBoto uepry €. C. AaHMABYEHKO 3a3Havae, Lo
i ABa MOHATTA BM3HAualOTbCA AULIE B KOHCTUTYLIT
YKpaiHu, B iHLUMX HOPMATUBHO-MPaABOBMX aKTax MOBa
nmae npo csobopy coBicTi [5]. PAA BUEHUX OTOTOXHHO-
HOTb Lii MOHATTA.

BueHi penirieaHaBLi CTBEPAXYIOTb, WO CTPYK-
TYPHO MOHATTA «cBOBOAA PeAirii» CKAAAAETbCS 3 ABOX
OCHOBHMX EAEMEHTIB: CBOOOAM BipPOCMNOBIAAHHSA | CBO-
60aM UepkBU. CBoHOAA BipocnoBipaHHA — cBOOOAA
BMOOPY OCOOUCTICTIO PEAITiMHOro cBiTOrAsiAy, T06TO it
3AATHICTb AO PEAIrinHOro camMoBM3HAYEHHA M camo-
peaaizaLif y BUOpaHiin peairiiHin coepi.

Lle NOHATTA xapaKTrepuadye BHYTPILLHIO 3AATHICTb
AOAMHW AO BIAbHOTO PEAIriMHOr0 CaMOBM3HAYEHHS i
npaBoBi MOXAMBOCTI AAA 1OTO peanidaLii. CBoboaa Bi-
pocnoBipaHHA nepepbavac PiBHICTb Nepes 3aKoOHOM
AK BipYHOUMX, TaK i PIBHUX PEAIriMHUX HanpsaMmiB i py-
XiB, AO SIKMX BOHW HaAexaTb. IHAMBiAyaAbHa peAirinHa
cBobopa, T06T0 cBOHOAA BipoCMnoOBiAAHHSA, HEOAMIHHO
notpedye MOXAMBOCTI KOAEKTMBHOMO CroBiAyBaHHS
PEeAirii, 3AIMCHEHHS KYABTOBMX A, PUTYaAIB, iHLWUMMMU
CcAOBaMU, MOXAMBOCTI AAA BipytOouoro iHAMBIAG A0OPO-
BiAbHO M Ha NPaBOBIi OCHOBI 06’€AHYBATUCS 3 OAHO-
BipUAMMW B PEAIriiHi CMiAbHOTU. AK BiAbHE YTBOPEHHSA
rpPOMaAfH-OAHOBIPLIB peAirinHa opraHisauia mae
CBOIO BHYTPILLHIO CTPYKTYpPY, CTaTYT, LLO PErAaMEHTYE
BHYTPILEPKOBHE XUTTA (KYABTOBI Aii, HOPMW MOBEAIH-
KW BipyrOUuMX TOLLO) Ta NO3aLEPKOBHY AiSIAbHICTb (BiA-
HOCWHU 3 AepPXaBHUMMU, CBITCbKMMW OpraHizauismm,
couiaAbHa Aonomora Touwlo).

CBobopa LepkBU. baratorpaHHa AiAbHICTb peAi-
riHOI OpraHi3auji BUMarae i BiAmoBiaAHOro NpaBoOBOro
cTatycy. A Takuit ctatyc 060B’A3k0BO Nepepbavae Bu-
pilLeHHA NpobAeMK CBODOAM LLEEPKBM.

CBobopa LEPKBU — CTyMNiHb aBTOHOMHOCTI, He3a-
AEXHOCTi BHYTPILLUHbOrO YCTPOK, CTPYKTYPU YNpPaBAiH-
HA NEBHOMO PEAIrinHoro 06’eAHaHHA, MOro NPaBoOBUI
CTaTyC i MOXAMBOCTI BMKOH@HHSA HWM MOCTaBAEHMX
3aBAaHb.

3MiCT NoHATTA «cBOHOAA LEPKBU» BKAKOUAE K
cB0OOOAY YTBOPEHHS, yNPaBAiHHSA, GYHKLiOHYBaHHSA pe-
AiriHMX opraHisauin, Tak i cBo60Ay iXHbOI GpiHAHCOBO-
rocrnoAapCbKOi AIAABHOCTI, BIAHOCUH i3 AepXaBHUMM
ab0 CBITCbKMMW OpraHizaLisiMu Yn CTPYKTYPHUMM MiA-
po3airaMM iHLIUX KOHOECIH [6].

KoHcTuTyLIst YKpaiHW HaaiAeHa BULLOO HOPUANY-
HOIO CUAOLD | MOoXe ByTn 3acTocoBaHa Hesnocepep-
HbO AO BPEryAOBaHHA UMBIABHO-MPABOBUX BiAHOCKH,
OCKIAbKW € HOPMATMBHO-NPaABOBUM aKTOM MPSMOI Ail
i Moxe 6e3nocepeAHbO 3aCTOCOBYBATUCS! CyAAMM AAA
3axMCTy UMBIABHUX NPaB Ta iHTepeciB, Ak nepepbave-
HUX, TaK | He nepepbaueHmnx y LK.

AKT UMBIABHOTO 3aKOHOAABCTBa, WO He BIiAMO-
BiA@€ HOpMaM KOHCTUTYLIT, HEAIMCHMIA. KOHCTUTYLIA
MICTUTb  QyHAAMEHTaAbHI MpPaBOBi 3acapn  LLOAO
FOPUAMYHOI PIBHOCTI YYaCHMKIB UMBIAbBHUX BiAHOCKH;
E€KOHOMIYHOro PO3MaiTTA CYCMIAbHOIO XWUTTH; Pi3HO-
MaHITHOCTi MaMHOBOro 060pOTY; iHLLUIi MOAOXEHHS,
O MatoTb MPUHUMMIOBE 3HAYEHHSA AAA LIMBIABHO-
npaBoBoi chepu.

AO CUCTEMM HaLIOHAAbHOIO 3aKOHOAABCTBA
y cohepi 3AIMCHEHHS peniriHMx npaB Ta 3abesne-
yeHHss cB0DOOA BiAHOCATbCSA HACTYMHI NPaBOBi aAKTU:
LnBinbHUI KopeKC YKpainu; LIMBIAbBHMI npouecyanb-
HUI KoAeKe YKpaiHn; KprMiHaAbHUN KOAEKC YKpaiHu;
KpuvMiHaAbHO-NPOLECYaAbHUI  KOAEKC — YKpaiHu;
3akoHM YKpaiHu «[lpo cBOOOAY COBICTI Ta PeAirin-
Hi opraHisauji»; «[1po ansTepHATUBHY (HEBIMCbKOBY)
CAYXOy»; «[1po ocBiTy», «[1pO 3aranbHUIN BiMCbKOBUI
060B’s130K i BilICbKOBY CAYXOy» Ta HU3Ka iHLIMX 3aKO-
HIB i NiA3aKOHHMX HOPMAaTUBHUX aKTiB.

B UK YkpaiHu nepepbaueHo 3aranbHi yMOBM Bia-
LLIKOAYBaHHA MOPAaAbHOI Ta iHLLIOT LUKOAM, LLIO 3aBAAHA
B pe3yAbTaTi NopYLUEHHA PeAiriiHMXx npas [7].

UMK YkpaiHn B CT.5 peryanroe nopspoK 3axucTy
npaB AIOAMHU B CYAi, B TOMY YMCAI i PEAITIMHUX , MiC-
TUTb HOPMY Yy N. 3 U. 1 cT. 51, 3a AKOK HE NiAAAratoTb
AOMUTY K CBIAKM CBALLEHHOCAYXXUTEAI CTOCOBHO BiAO-
MOCTEN OAEPXAHMX HUMU Ha CnoBiai Bipytounx [8].

KpuMiHaAbHUI  KOAEKC YKpaiHu nepepbavae
HU3KY CTaTeN, AKi BU3HAUYatoTb CaHKLIi 3@ NOPYLLUEHHSN
peAirinHmx npas, a came:

- TMOpPYyLUEeHHA PIiBHOMPABHOCTI FPOMaAsiH 3a-
AEXHO BiA iX pacoBoi, HaLiOHAaAbHOI HAaAEXHOCTI abo
CTaBAEHHS AO PEnirii;

— MOLWKOAXEHHS PEAITIMHMX CMOPYA UM KYABTO-
BUX BYAMHKIB;

- HEe3aKOHHEe YTPUMYBaHHSA, OCKBEPHEHHA abo
3HULLEHHSA PEAIriMHUX CBATUHb;
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- MEepPeLIKOAXAHHA 3AIMCHEHHIO PeAirinHoro
o0psay;

- MoCAraHHS Ha 3A0POB’A AOAEN MiA NPUBOAOM
NPOMOBIAYBaAHHA PEAIriMHUX BiPOBYEHb UM BMKOHAH-
HA peAirinHux obpsais [9].

Houi KIMK Ykpainu B cT. 477 nepeabayae Mox-
AMBICTb KPUMIHAABHOIO NMPOBaAXEHHS Y GOpMi Mpu-
BATHOro 0OBUHYBAUYEHHS, ke MoXe ByTu posnouarte
CAIAUMM, MPOKYPOPOM AMLLIE Ha MNIACTaBi 3asiBU MoO-
TEPMIAOIO LWOAO KPUMIHAAbHUX NPAaBOMNOPYLLUEHb, MNe-
pepbaveHnx BHACAIAOK MOPYLUEHHS PiBHOMPABHOCTI
rPOMAASIH 3aAE€XHO Bij iX pacoBOi, HaUiOHAAbHOI Ha-
AEXHOCTI abo peAirinHux nepekoHaHb 6e3 0b6TsXYHo-
ymx 06CTaBUH; NEPELLKOAXKAHHS 3AIMCHEHHIO PEAiriii-
Horo o06psiay. Ct. 65 KIMK YkpaiHu nepepbavae, L0
He MOXyTb OyTW AOMUTaHI AK CBIAKM: CBSILLEHHOCAY-
XUTEAI — NPO BIAOMOCTI, OAEPXaHi HUMMK Ha CMOBIAI
Bipyroumx [10].

3akoH YKpainu «[1po cBoboAy COBICTI Ta peni-
riiHi opraHisauii» nepeabayae, WO KOXHOMY rpomMa-
ASIHUHY YKpaiHW rapaHTyeTbCs NpaBo Ha cBOHOAY CO-
BicTi. Lle npaBo BkAtouae cBoboay MaTH, NpUIUMaTH i
3MiHIOBATK peAirito abo nepekoHaHHsA 3a CBOIM BU-
6opom i cBOBOAY OAHOOCOOOBO UM PA30M 3 iHLIUMM
crnoBiayBaTh ByAb-AKY PeAirito abo He crnoBipyBaTH Hi-
AKOI, BIAMPABASATH PEAITiMHI KYyABTU, BIAKPUTO BUPaXa-
T | BIABHO MOLWIMPLOBATH CBOI PEAiriiHi abo ateicTUUHI
nepekoHaHHA.

3akoH YKpainu «[1po cBoboAy COBICTI Ta peni-
riviHi opraHisauii» € OCHOBHUM HOPMAaTUBHUM aKTOM,
AKWUI PO3KPUBAE 3MICT PEAIriiHUX NpaB | BCTAHOBAIOE
L0 HIXTO HE MOXe BCTAHOBAKOBATM 060B’SI3KOBMX
nepekoHaHb i CBiTOrAfAy. He aonyckaetbea Byab-sike
NPUMYyLLYBaHHA MNPU  BU3HAYEHHI TPOMAASHUHOM
CBOr0O CTaBAEHHSI A0 PeAirii, A0 cnoBipaHHA abo Bia-
MOBW BiA CMOBIAGHHA PeAirii, A0 yuyacTi abo Hey4acTi
B BOrOCAYXIHHSIX, PeAirinHux obpsaax i LepeMoHisx,
HaBYaHHSA peAirii. Ane Biapasy MyCMMO 3a3HauuTy,
LLO LA CTaTTA € AEKAaPaTUBHOIO, OCKIAbKWU B 3aKOHO-
AABCTBI YKpaiHu He nepepbayeHo MexaHisaMy 3axumc-
Ty BiA TAKMX AVl IK NPUMYC A0 yyacTi abo HeyuyacTi y
BOroCAYXIHHAX, PeAirinHKMX 0bpsipax i LEPEMOHIfX, A0
HaBYaHHSA penirii 0cobAMBO, SIKLWO MOBa MAE NPo He-
MOBHOAITHIX ocib. Kpim Toro B paHii cTaTTi Nporoao-
LUYETBCSA, LLLO HIXTO HE Mae npaBa BUMaraTtu BiA CBS-
LLIEHHOCAYXMTEAIB BIiAOMOCTEN, OAEPXAHUX HUMK NPU
CrMOBIAI BipyrOumX.

LLle oaHY 3 CYTTEBMX rapaHTili peaaidalii peai-
FIMHUX NpaB MICTUTb CT. 4 3aKOHY, AKa NPOroAOLLYyeE
PiBHOMPAaBHICTb FPOMAaASIH HE3AAEXHO BiA iX CTaBAEH-
HS AO PEAIril, i B KV 3a3HaYaEeTbCs, WO B OPiLiiHMX
AOKYMEHTaX CTaBAEHHSA TPOMaASIHUHA AO PeAirii He
BKa3yETbCS.

Kpim TOro, 3akoH peryaAroe B3aEMOBIAHOCHMHM
AEPXaBU i LEPKBW, MOPSAOK CTBOPEHHSA PEAIriMHNUX
opraHizauin Ta iX pyHKLioOHyBaHHS, Towo [11].

OKpemoi yBaru 3aCAyroBye NMUTaHHS peecTpauii
Ta NOBIAOMAEHHS AEPXXaBHWX OpraHiB NpPo YyTBOPEHHS
PEAIriMHOI TPOMaAM, IKE BIAMOBIAHO AO CT. 8 3aKoHYy,
He € 060B’A3KOBMM, LLO € CYTTEBOI NOMUAKO. Came
AMLUE MOBIAOMAEHHS MPO CTBOPEHHS PEAIriHOI rpo-
MaAW He € BTPyYaHHSM Y il BHYTPILLHI cnpaBu, a Ha-
BMaku, € MNOLLUTOBXOM AASt HABYTTA cTaTycy HOPUAUUHOT
ocobu, y 3B’A3KY 3 UMM 3a Heto byayTb BU3HaABaTMUCS
Taki npaBa, AKKWx BOHa 6e3 Toro He MaTuMe.

B c1. 35 KOHCTUTYLUii YKpaiHWM MiCTUTbCA Le
OAHa rapaHTisl, a CamMe MOAOXKEHHS, NPO Te, WO Y pasi,
AKLLO BUKOHAHHSA BiiCbKOBOIo 000B’A3KY CyrnepeUmnTb
PEAINMHUM NEPEKOHAHHAM FPOMAaAAHWHA, BUKOHAH-
HA UbOro 060B’A3Ky Mae OyTW 3amMiHEHO aAbTepHa-
TUBHOO (HEBINCbKOBOI) CAYXO0HD. AETanbHO BUKO-
pUCTaHHSA NpaBa Ha aAbTEpPHATUBHY CAYXOY peryatoe
3aKkoH YKkpaiHu «[1po anbTepHATUBHY (HEBIVCbKOBY)
cAyxby». B cT. 2 nepepbayaerbcs NpaBo Ha anbTEP-
HaTUBHY CAYXOYy MatoTb rpOMapsiHu YKpaiHu, AKLLO
BUKOHAHHSA BiMCbKOBOro 060B’A3KY CynepeynTb iXHiM
PEAINMHUM NEPEKOHAHHAM i i rPOMaAsHM HanexaTb
AO AIFOUMX 3riAHO 3 3aKOHOAABCTBOM YKPaiHW PeAirin-
HUX OpraHi3auii, BipOBUYEHHS AKUX HE AOMYCKAaE KO-
pucTyBaHHs 36poeto [12].

OTxe, NpoaHaAidyBaBLLUW, Ha Hall NOrASIA, HaW-
BaXXAMBILLI 3aKOHOAABYI aKTU fAAKI PEryAlooTb npaBo-
BIAHOCWMHM B CHepi 3AIMCHEHHS PEAIrinHWX NpaB, MU
NPUALLAK AO HACTYMHWX BUCHOBKIB:

- AAA 3abe3nevyeHHs HaNeXHOro BUKOPMUCTaH-
HA NOHATIMHOro anapaTy HeobXiAHO Y3rOAUTU iCHYHOUI
MOHATTA BITYM3HSAHOIMO 3aKOHOAABCTBA 3 MOHATTAMM
AKi BUKOPUCTOBYHOTbCA B MiXHapPOAHO-MPaBOBUX ak-
Tax, Lle HapacTb MOXAMBICTb BUPILLUTK psaa NPoBAeM-
HUWX NUTaHb;

- OCHOBHi rapaHTii, saki 3abeaneuytotb npa-
BO Ha cBobOOAy COBICTi Ta BipoCMOBiAaHHA 3aKpi-
nAeHHi B KoHCTWTyUii YkpaiHM Ta AeTanisyroTbes B
3akoHi YKpaiHu «[1po cBOBOAY COBICTi Ta PeAirinHi
opraHisalii».
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AHOTALIA

KpuseHko H0.B. 3akoHoaaBYi rapaHTii 3aoiMCHEeHHA peAiriiHUX npaB Ta cBo60a. — CTaTTA.

B cTaTtTi po3rAsiHYTI OKpPeMi NUTaHHA 3aKOHOAABUYMX rapaHTii 3AIMCHEHHS PeAIrinHMX npaB Ta cBoboA. Paa
Mi>XXHaPOAHO-NPaBOBKX Ta BITYMIHSIHUX HOPMATUBHUX aKTiB nepeabavatoTb NEBHUIM NEPEAIK rapaHTilii 3AINCHEH-
HA peAirinHux npas Ta cBoboa. OAHAK, OCHOBHI rapaHTii, Aki 3abe3neuytoTb NpaBo Ha cBobOOAY COBICTI Ta Bi-
pocnoBiaaHHS 3aKpinAeHi B KOHCTUTYLIT YKpaiHu Ta AeTanisytoTbesl B 3akoHi Ykpainu «[po cBoboay coBicTi Ta
PEeAIrirHi opraHisadii».

KarouoBi caoBa: rapaHTii, UMBIAbHO-NPABOBI rapaHTii, cBoboaa CBITOrAsiAy, cBoboAa BipoCMOBIiAAHHS.

AHHOTAUMUA

KpuseHko H0.B. 3akoHoAaTeAbHbIE FrapaHTU 0CYeCTBAEHUS PEAMTMO3HbIX NpaB Ta cBo6oAa. — CTaTbs.

B ctatbe paccMOTpeHbl OTAEAbHbIE BOMPOCHI 3aKOHOAATEAbHbIX FAPaHTUIN OCYLLLECTBAEHUS PEAUTMO3HbIX
npaB U cBo6OA. Psp MeXAyHApPOAHO-MPABOBbLIX M OTEUECTBEHHbIX HOPMATUBHWMX aKTOB MPEAyCMaTPUBAOT
OMNpeAeAeHHbIV NepedYeHb rapaHTUit OCYLLECTBAEHUSA PEAUITMO3HbIX NpaB U cBob6oA. OAHAKO, OCHOBHbIE rapaH-
MK, obecneurBatoLIMe NPaABO Ha CBOOOAY COBECTU 1 BEPOUCMOBEAAHUS 3aKPENAEHbI B KOHCTUTYLIMK YKpaUHBbI
N peTann3unpytotca B 3akoHe YkpauHbl «O cBOOOAECOBECTU U PEAUTMO3HbIX OpraHM3aLusax».

KaroueBble cnoBa: rapaHTiW, rpaXAaHCKO-NpaBoOBble rapaHTMK, cBobopa MUPOBO33peHUsi, cBobopa
BEPOMCNOBEAAHMUA.

SUMMARY

Krivenko Y.V. Legal guarantees of religious rights and freedoms.- Article.

The article consider some of the issues of legal guarantees of religious rights and freedoms. The number
of international and domestic legal regulations provide a certain list of the guarantees of religious rights and
freedoms. However, the basic safeguards ensuring the right to freedom of conscience and religion fixed in
the Constitution of Ukraine and are detailed in the law of Ukraine «On Freedom of Conscience and Religious
Organizations».

Keywords: security, civil guarantees freedom of thought, freedom of religion.
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YAK 347.648(477)

A0 MUTAHHA NPO NPABOBUI CTATYC ONIKYHA MANHA
3A UUBINIbHUM 3AKOHOAABCTBOM YKPATHU

AnaxoBcbka Hapjsa CepriiBHa

aCUCTEHT KadeApu UMBIAbHOIO NpaBa HauioHaAbHOro yHiBepcuteTy «OpecbKa lopUANYHaA

aKapemiar»

pyv Oniui MamHO, LWOAO SAKOrO BCTaHOBAMO-

IOTb OMiKy, iHOAI Ha3WBaltOTb MOCAAOBUM
ManHoM. Y 3B’A3KY 3 UMM, NOBHOBAXEHHSI 3aKOHHMX
NPeACTaBHUKIB (OMiKyHiB) TPaKTYOTbCA K iX NOCaAOBa
KOMMETEHLisl, @ MalHO MIAOMIYHOrO, AKe 3HAaXOAUTLCSA
B YNPaBAiHHI ONiKyHiB, K nocapoBe ManHo [1, c. 9].

Ha cboroaHi, HaranbHOtO € noTpeba y KOHKPEeTH-
3aulii NnpaBOBOro cratycy ornikyHa manHa. Came ToMy
BiANOBiAHA KOHLEMLA 3BOAUTb AO TOrO, LLO Mip npa-
BOBMM CTaTyCOM OfiKyHa MaklHa CAiA PO3YMiTU MEBHY
CYKYMHICTb NpaB i 060B’A3KiB, NnepepbayeHnx 3aKoHo-
AABCTBOM YKpaiHu, aKi He0OXiaHI i AOCTATHI AAA 3AiR-
CHEHHS YNPaBAIHHA UMM MaWHOM, a TaKoX OXOPOHa
MaWHOBMX NpaB BAACHWKIB i MaMHOBMX iHTEpECIB
ocib, AKi MatoTb BUMOIM AO BAACHUKA B IKOCTi 3aKOH-
HOro NpeACTaBHMKa.

MpoTAarom ycboro yacy, 3aKOHOAABELb NPUAIAAB
yBary ocobi ManbyTHbOro OmnikyHa, YCTaHOBAKOUM
NneBHi BUMOMM AO HbOro, He 0OMMHAAKU Lie MUTaHHSA
i HayKoBLi. AOCAIAXEHHS MUTAHHSA BMMOTF AO 0CO6M
OnikyHa Ta NikAyBaAbHUKa BUKOHYBAAW POCIMCbKI BUe-
Hi, 3okpema, A. |. MNeprameHt, M. K. Ato6baBCbKU1H,
B. I. CuHaricbkuit, A. 1. 3aropoBcbKkui. Momix cyyac-
HUX AOCAIAXEHb HEODOXiAHO Ha3BaTW POCIMCbKOrO Ha-
ykoBLUA A. FO. MixeeBy, ykpaiHCbkux — H. A. A’siukoBa,
A. C. lMpyTaH.

MeToto CTaTTi € KOMMAEKCHUN TEOPETUUHUI aHa-
Ai3 NPaBOBOroO CTATyCy OfikyHa MaiHa, 06rpyHTyBaH-
HA | BHECEHHS KOHKPETHWUX MPOMO3ULiA LOAO BAO-
CKOHaAAEHHSA 3aKOHOAABCTBA, AKE PENYAIOE BiAHOCUHM
LLLOAO BCTAHOBAEHHS, 3AIMCHEHHS Ta MPUMMHEHHS Oni-
KW HaA MalHOM.

AN AOCATHEHHS1 MOCTAaBAEHOI METU € HeobXia-
HMUM PO3B’SAI3aHHA TaKMX 3aBAAHb:

- BMCBITA€HHS 0COBAMBOCTEN 3AIMCHEHHST Oni-
KW HapA ManHOM;

- PO3KPUTTA XapaKTepHWX O3HaK MNpaBOBOro
cTaTycy ofikyHa.

AOnycTMMO BECTM MOBY NpPO Te, WO NpaBOBWUA
CTaTyC OMiKyHiB Ma€ MOTPIMHWA XapaKTep BiAHOCUH:
BIAHOCWUHM 3 MIAOMIYHMM; 3 OpPraHoOM OMiKKW Ta MiKAY-
BaHHSA; 3 TpeTiMU ocobamu.

3aBAA@HHAM HCTUTYTY OMIKM Ta MNiKAYBAHHA €
OXOpOHa 0COOWMCTMX | MaMHOBMX MpaB i iHTepeciB

niponiuHmx. Tomy aepxaBa B 0cobi opraHie oniku Ta
NiKAYBaHHSA (Ki MpMU3HaYatoTb OMiKYHIB Ta NikAyBaAb-
HUKIB) MOBMHHA CTEXMWTH, LWOO OMikyHaMu Ta MikAy-
BaAbHMKaMM MpU3HaYaAnCb 0cobu, siKi BUKOHYBaAK 6
OYHKLUHO, L0 Ha HUX MOKAAAAETLCS | NPU LIbOMY Haby-
BalouM cTaTyc OMNikyHiB, AK 6€3nocepeAHixX yd4acHUKIB
OMiKYHCbKUX MPaBOBIAHOCKH. [lpaBoBMIA cTaTyc oni-
KYHIB IPYHTYETbCA Ha MPWMHLMNI NOCUAEHOI OXOPOHU
MaWHOBMX NpaB 0cCib, AKi B CUAY TUX UM IHLUMX NPUYMH
HEe MOXYTb CaMOCTIMHO 3AiMCHIOBaTM CBOi MpaBa Ta
BMKOHYBaTh 000B’A3KM.

BTiM AAST AOCATHEHHS L€l MeTH, a came Te, Ha-
CKiAbKM BypyTb 3axMLLEHi iHTepecH MiAOMIYHMX, 3Ha-
YHOHO MipOKD 3aAeXUTb Bia 0c0bM onikyHa abo Mnikay-
BaAbHUKa. ToMy WO, AK niakpecaoe H. M. EpwioBa,
NUTaHHS Npo 0coby onikyHa uW MikAyBaAbHUKa HaA-
3BMYAMHO BaXAMBE Came TOMY, LLO BiaA LbOro 3ane-
XWTb AOASl MIAOMIYHOTO Ta YMOBM, B AKUX MOMY AOBE-
AeTbCH XuTK [2, ¢. 17 - 18].

UuBinbHUI Ta CiMernHW KoAEKcHU YKpaiHu, a
TakoX [1paBuAa OMikK Ta MNiKAYBaHHSA, 3aTBEPAXEHI
26-05.99 Hakasom AepxaBHOro KOMITETY Yy crnpa-
Bax ciM’i Ta MOAOAi, MiHicTepcTBa OCBITU YKpaiHu,
MiHicTtepcTtBa 0XOpOHKU 3A0pOB’S, MiHicTepcTBa npa-
Li Ta couiaAbHOI MOAITUKM YKpaiHW, MICTATb AOCUTb
YiITKUI Nepenik BUMOT AO OMiKyHIB i MiKAYBaAbHUKIB.
3riaAHO i3 3aKOHOA@BCTBOM OMiKyHOM ab0 MikAyBaAb-
HUKOM MOXe OyTu Auwe ¢i3nyHa ocoba 3 MOBHOK
LUMBIABHOIO AIE3AATHICTIO (Y. 2. CT. 63 LMBIABHOIO KO-
Aekcy YkpaiHu). He moxe 6yTh onikyHom abo nikay-
BaAbHWKOM ¢i3MyHa ocoba:

- nosbaBaeHa 6aTbKiBCbKMX MNpaB, AKLLO L
npasa He NOHOBAEHI;

- TMOBEAiHKa Ta iHTEpeCU fIKOI cynepeuvatb iH-
Tepecam ¢i3nMyHoi ocobu, sika notpebye oniku abo
NiKAYBaHHS.

BianoBiaAHWIM Nepenik BUMOT AELLO PO3LLUMPEHN
B CT. 244 CiMeNHOro KOoAeKcy, kot nepepbaueHo,
LLO He Moxe ByTh ONiKyHOM, MiKAYBAaAbHUKOM AMTUHM
ocoba, fika 3AOBXMBAE HaNOsIMW, HAPKOTUUYHUMMU 3a-
cobamu, a Takox y n. 3.2 MpaBuA oniku Ta NikAyBaH-
HSl, SKUI BCTAHOBAIOE, KPiM 3a3HauYeHUX 0OMEXEHDb,
O He MOXyTb OyTM onikyHamu, MiKAyBaAbHWKaMM
ocobu, siki:
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- nepebyBatoTb Ha 00AIKy ab0 AiKytOTbCS B MCH-
XOHEBPOAOTIUYHUX | HAPKOAOTIYHMX 3aKAaAaX;

- paHilue byAu onikyHaMKM UM NiKAyBaAbHUKaMMU
Ta 3 iXHbOI BUHM OMiKy UM MiKAYBaHHA BYAO NPUMUHEHO;

— 3ACYAXEHi 3a CKOEHHS TAXKOIO 3A0UMHY.

A 3a6e3neyeHHst AUTUHI HaAeXHOro BUXOBaH-
HA CiMmelHUI KoAEKE nepepbayae, Lo opraH oniku Ta
NiKAyBaHHS NpW Npr3HadYeHHi onikyHa abo niknyBaAb-
HUKa NOBUHEH BpaxoByBaT 0COOUCTI AKOCTI 0cobu, ii
3AATHICTb AO BUXOBaHHSA AMTUHW, CTABAEHHS AO HEI, a
Takox BaxkaHHS camMoi AUTHHM.

Mpr ubOMy, Hallle 3aKOHOAABCTBO He nepepba-
yae BUMOTI AO 3A0POB’s OnikyHa (NikAyBaAbHMKa), Xou
ocoba, fka CTpaXAa€ Ha NeBHI 3aXBOPIOBAHHA (Ha-
NPUKAAA, TYOEPKyAbO3, OHKOAOTIUHI 3aXBOPHOBAHHS
TOLWO), HE 3MOXE HaAEXHUM YMHOM BMKOHYBaTK Oni-
KYHCbKi 060B’13KM.

3akoHopaBelb nepepbaunB MoaibHy BUMOTY
AO YCMHOBAIOBauYa B . 8 cT. 212 CiMeNHOro KoAekcy
YKpaiHu, ycTaHOBUBLLK, L0 0COOU, AKi CTPaXAatOTb Ha
XBOPOOU, Nepenik AKMx 3aTBepAXeHO MiHicTepcTBOM
OXOPOHU 3A0POB’st YKpaiHKU, HEe MOXYTb BYTW YCUHOB-
AtOBavamu. BBaxaemo, AOUIAbHWM, MOLLIWPUTKU AitO
LbOro nepeAiky i Ha ocib, wo 6axatotb ByTH OnikyHa-
MW abo NikAyBaAbHUKAMM, 3aKOHOAABYE 3aKPiMMBLLN,
TakMM YMHOM, BUMOTY LLIOAO CTaHy iXHbOro 3A0POB’A.
MoaibHoi no3uuii poTpuMyeTbest | B. Bopucosa [3,
c. 218 - 219].

Bce X, AK cnpaBeAAMBO Bip3Havae 3. POMOBCbKa,
He 3aBXAW OMiKYHOM UM MiKAYBaAbHUKOM CTa€ ripHa
ocoba [4, c. 464]. Lle noB’A3aHO 3 TUM, LLLO B OKPEMMX
BMNaAKax OMiKYHOM (MiKAyBaAbHUMKOM) 6axae ctatu
AMLLIE OAHa ocoba, sika i NPU3HAYaETbCA OMiKyHOM Uu
MiKAYBaAbHUKOM, BMXOASUM 3 MPUHUMMY MNpPiOpUTET-
HOCTI ciMenHMX GOPM yAaLUTyBaHHA AiTel, no3baBae-
HWUX 6aTbKIBCbKOrO NiKAYBaHHS. IHKOAM 3 06’EKTUBHMX
NMPUYUH BUKAKOUYAETLCS MOXAMBICTb 0APA3y BUSBUTU
HECMNpPOMOXHICTb 0COBM A0 HAAEXHOro BWMKOHAHHSA
060B’A3KIB OMikyHa M MiknyBaAbHWKa. ToMy opraH
OnikK i MiKAYBaHHS, BUPILIYHOYW MUTAHHA MPO MNpu-
3HauYeHHs onikyHa abo niknyBaAbHWKa, 3060B’A3aHMI
NPUAIAATU MaKCMMaAbHY yBary Skomora AeTaAbHiLLIO-
My | NOBHILUOMY BMBYEHHIO BCiX OOCTaBUH CrnpaBM,
sIKi NoB’A3aHi 3 0c0O00 OMiKyHa.

Tak, npoaHanizyBaBLUIM BUMOIM YMHHOIO 3aKO-
HoA@BCTBa AO 0COOM OnikyHa Ta MikAyBaAbHWKa, MPU-
MMarumn A0 yBarv iCTOPUYHMIK AOCBIA CTAHOBAEHHS
TakMX BMMOT, MPUXOAMMO AO BWMCHOBKY MpoO Te, WO
UMHHE 3aKOHOAABCTBO YKpaiHM B LIAOMY BM3Hayae
HEeOobXiAHWIM NepeAik KpUTepiiB, AKMM NOBMHEH BIiAMO-
BiAaTM ManbyTHIN onikyH abo NiknyBaAbHMK.

A Be3nocepeaHboro 3aiMCHEHHA oniku abo
niknyBaHHsi cyaoM (cT. 60 LK) abo opraHamu oniku
Ta NiKAYBaHHS NPU3HAYa€eTbCA ONiIKYH YK MiKAYBaAb-
HWK, NPO LLLO BUHOCUTLCA BIAMOBIAHE pilleHHA. BapTo
BIAMITUTU Takui $aKT, O MNPU3HAUYEHHSA KOHKPETHOI

0cobU OMiKyHOM 3AIMCHIOETbCA HA MIACTaBi aAMiHi-
cTpaTMBHOro abo cyAoBOro akTty. AAe NnpaBo3HaBLI He
HaBOAATb YITKUX KPUTEPITB PO3MEXYBaHHA OMiKK HaA
MarHOM BiA ONikK HaA ¢i3nUHOI 0coboto.

Be3CyMHIBHOIO  «MOPAICTHO»  YMHHOIO 3aKOHO-
AABCTBa NPO OMiky Ta MiKAYBaHHA € Te, L0 HOPMM,
L0 BCTAHOBAKOIOTb MPaBOBE CTAaHOBULLE OMiKYyHIB i
NiKAYBaAbHUKIB, MPaKTMYHO MOBHICTIO YHidiKoBaHi,
3a BUHATKOM HopMm CK YkpaiHu, wo nepepdbavatotb
AOAQTKOBI 060B’A3KM LIMX OCi6, NOB’A3aHi 3 BUXOBaH-
HAM CBOIX NiponivHMX. [MpoaHaAidyBaBLUM CyyacHe
3aKOHOAABCTBO YKpaiHW, MW 3BEPTAaEMO yBary Ha Te,
LLLO BUMOTIM AO OMiKyHa Ta NikAyBaAbHUKA K cyb’ekTa
NpPaBoOBIAHOCKH 3 OMiKK Ta MiKAYyBaHHA BCTAHOBAEHO
ctarteto 63 UK Ykpainu, ct. 244 CK YkpaiHu, a Ta-
Kox n. 3.1 MpaBuA oniku Ta NikAyBaHHA. Ix npasa Ta
000B’A3KM pernameHToBaHi B cT. 244 CK YkpaiHu i B
cT. 63 LIK YKpainu 6aunmo, Wo 3akoHOAaBELb HaMa-
raBcsi BCTAHOBWTU BCi BUMOTM, AKUM MOBUHEH BiAMNO-
BiA@TW OMiKyH Ta NikAyBaAbHUK. OAHAK B TUX HOpMaX,
A€ PErNaMEHTYETbCA NMPaABOBUIK PEXUM MalHa Nipo-
MiYHOro TAaKOX YMMAAO AO3BOAIB, PO3NOPAAUNX HOPM
i HOPM-3a60pPOH, LLIO AOMOBHIOKTb XapPaKTEPUCTUKY iX
npaBoBOro craHoBuLLA. OKpiM npaB i 060B’A3KIB Y
XapaKTePUCTUKY NPaBOBOMO CTaTycy AaHMX Cyb’ekTiB
BXOAMTb TaKOX X FOPMAMYHA BiAMOBIAAABHICTb 3a@ He-
BMKOHaHHA abo HeHaAexHe BWMKOHAHHA HWMW MO-
KAAAEHMX Ha HUX 000B’SI3KIB, @ TAKOX 3@ NOPYLUEHHS
npas. i 3aKOHHWX IHTEPECIB MIAOMIYHUX, AKUX BOHU AO-
6poBiAbHO 3060B’A3aAMCH 3axMwat. Kono 3a3Haue-
HUX NPaBOBUX HOPM AAE HaM AOCUTb YiTKE YABAEHHS
npo NpaBoBe CTaHOBMLLE LMX OCib.

B uinomy, Mu MIATPMMYEMO MO3ULLIKO 3aKOHOAAB-
LS, KM BCTAHOBAIOE ABI rPYNU YMOB AASl MPU3HAYEH-
H$s1 NeBHOI 0COBM OMiKYHOM UM MiKAYBaAbHUKOM, MOAI-
ASIFOUM X NPU LbOMY Ha: NO3UTUBHI YMOBU — BUMOTH,
AKMM MOBWMHHA BiANOBiAATM 0coba, ika baxae craTu
OMiKyHOM, Ta HeraTMBHi — MEpPEeLIKOAU AAA MPU3Ha-
UEeHHSA il Ha Lo nocaay.

AO MO3UTUBHUX YMOB MNpPU3HAYEHHA Gi3UUYHOT
0cobu onikyHOM BiAHOCATbCS:: 1) MOBHA UMBIAbHA Ai-
€3AaTHICTb Liel ocobu; 2) baxaHHA 0cobu NMPUNHATH
Ha cebe onikyHCbKki 060B’A3KM; 3) 0COOUCTI AKOCTI
KaHAMAATA B OMiKyHW; 4) 3paTHICTb 0COBU A0 BMKO-
HaHHSA OMNiKYHCbKMX 060B’A3KiB TOLLO.

Mepwa ymoBa, fika MOBWHHA OyTM BUKOHaHa
Le - onikyHOM MoXe ByT1 AULLIE MOBHOAITHS AiE3paTHa
ocoba, fAka BUCAOBMAA BaxxaHHS cTaTh OMnikKyHOM (CT.
63 LUK YkpaiHu). Le 3HauuThb, Lo ocobu, Aki Habyau
MOBHY LIMBIAbHY AIE3AATHICTb AO AOCSITHEHHS MOBHO-
AITTS (cT. 35 LK YKpaiHu), He np13HavatoTbCs OMiky-
HamMu Ta MikAyBaAbHUKaMU, LLO LIAKOM BUMNPaBAAHO,
TOMY LLLO AASt BUKOHAHHS LIMX AOCWUTb CKAAAHMX i BaX-
KMX 060B’s13KiB HEOOXiAHA BMCOKa CTYMiHb COLjiaAbHOI
i MCUXOAOFIYHOI, @ AAA AOTASIAY, HAnpuKAaap, 3a Mau-
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HOM, 3@ Hepaie3paTHOH 0C060HD, MOXAMBO, TAKOX di-
3MYHOI 3PIAOCTI | AOCTaTHIM XUTTEBUI AOCBIA.

Ueprosa ymoBa, Ha Hally AYMKY, € LIAKOM BW-
npaBAaHOK, uyepes Te, Lo NPUMYC A0 BUKOHAHHSA
ONiKYHCbKUX 0O0OB’A3KIB iHTEpecaM MipOMNiYHOro BiA-
noBipati He Moxe. OTxe, ¢pisnuHa ocoba mMoxe ByTH
npU3HaYeHa OMiKyHOM YUKW MNiKAYBAaAbHUKOM AMLLE
3a Moro 3ropoto. Y BUNapky HebaxaHHsi ocobu 6ytu
OMNiKyHOM pPOBUTb HEAOCTYMHOK OCHOBHY METY Oni-
KW — OXOPOHY MOro ocobucTMx Ta MarHOBMX MNpas.
BianoBiaHO Ha npakTuui noaibHa 3ropa BUSBAAETbCSA
y BIAMOBIAHIN 3asBi 0cobu, fAka baxae cTath oniky-
HOM, AO OpraHy Oniku Ta nikAnyBaHHA. TOMy AepXaBi B
0cobi opraHiB onikM Ta NikKAyBaHHS B TaKMX BMMaAKax
3aAMLLAETbCA AULLE MepeBipka BiANOBIAHOCTI ocobu
3as1BHMKa BUMOram 3aKOHY.

He mMeHWw BaXAMBOK TakoX € ymMOBa Mpo npu-
3HauYeHHsA 0cobu OonikyHoM BIAMOBIAHO A0 4. 4 CT.
63 LK, Aka 3Baxae Ha 0cobucTi AKOCTI Liei ocobu,
CTOCYHKM MiX HEeto Ta NiAOMiYHUM, @ TaKoX 3AATHICTb
AO BUKOHAHHSI OMiKyHCbKMX 060B’s13KiB. OCKiAbKK LS
ocoba NoBMHHA He TiAbKK BiAMOBIAGTM BUMOraMm, LLLO
3aKPINAEHi Yy YMHHOMY 3aKOHOAABCTBI YkpaiHu (o¢i-
3M4YHa ocoba, NoBHa LMBIAbHA AI€E3AATHICTb TOLWO), a
camMe ronoBHe BOHa Mae ByTU AOAMHORO, ika Ma€e BU-
COKi MOpaAbHO-eTUYHI AKOCTi, TOBTO MOXe cTaTu CBO-
ro poay B3ipuem AAs ManbyTHbOro niponivyHoro. Mpu
LbOMY BPaxoBYHOTbCA MOro MOPaAbHI Ta iHLWI SKOCTI,
3AaTHICTb A0 BMKOHAHHSA 0060B’sI3KiB onikyHa abo ni-
KAYBaAbHMKa, BIAHOCWMHW, LLO CKAAAMCA Y HbOro 3
MamnbyTHIM NiAONIYHKMM, @, SKLLO e MOXAMBO, BPaXo-
BYETbCSI TAKOX OaxkaHHs niponiyHoro. baxaHHs ncu-
XIYHO XBOPOro NiAOMNIYHOIo NpU NPU3HaAYeHHI onikyHa
3a3BMYal He BPAXOBYETbCSA, OCKIAbKMU BiH HE MOXEe Ca-
MOCTIMHO BMPa3UTU CBOIO FOPUANYHO 3HAUNMY BOALO.

Mo3anK, Ha CbOrOAHILLIHIN AEHb icHye 6e3Aiu Ta-
KUX BUMAAKIB, KOAU 0coba BUABASE BaxaHHs cTaTu
OMiKYHOM 4K MNiKAYBaAbHUKOM, AWLUE TIAbKKM 3apapu
AOCAMHEHHA AKOICb BUIOAM UM KOPWUCTI (HanpuKAaa,
06 3aBOAOAITU OYAMHKOM, SIKMW HAAEXMWTb AWMTUHI,
o no3baBAeHa 6aTbKiBCbKOrO MiKAYBaHHS Ta Mo-
Tpebye onikM UM NikayBaHHSA). ToMy opraHuv Oniku
Ta MiKAYyBaHHA BUOArAMBO CTaBASITbCA A0 Pi3UUHMX
0ci6 - ManbyTHIX OMiKYHIB YM NiKAYBaAbHUKIB, a Ta-
KOX pPeTeAbHO MePEBIPSAIOTb | KOHTPOAKIOTD X MOAAAb-
LT CTOCYHKM 3 NIAOMIYHUM.

Mu 3BepTaeMo yBary Ha Te, WO OMikyHaMu Ta
nikKAyBaAbHUKaMKU HE MOXYTb ByTH 0cobM, iKi BUSIBASI-
HOTb HEMPUA3Hb A0 ManbyTHBLOI MiaoMiYHOI 0cobu, Ta
Ti, AKi cami NoTpebytoTb OMNiKK Ta NiKAYBaHHS.

CAip TakoX 3a3HauUTK, WO Y FOPUAUYUHIN AiTepa-
Typi BUCAOBAKOBAAWUCS CIPABEAAMBI MPOMO3KLi LWOAO
YAOCKOHAAEHHS LMX NpaBoBUX HOpM. 3okpema, H. M.
€pLuoBa, BUXOASUN 3 TOrO, LLO, OCKIAbKU HE3AAEXHO
BiA TOro, XTO0 MpPU3Ha4YeHWl onikyHom, TypboTa npo
MiAOMIYHOIO NPAaKTUYHO AEXWUTb Ha YAeHax CiM’T oni-

KyHa, NPONoHyBara AAA CTBOPEHHSA HEOOXiAHMX YMOB
NiAOMIYHOMY MPU MPU3HAYEHHI OMiKyHa OTPMMYBaTH
3roAy NOBHOAITHIX UAEHIB CiM’T 0OCTaHHbOIO, 0COBAMBO
MOro 4yonoBika (ApyxuHu) [2, c. 18]. La aymka 3Ha-
MLWAa NIATPUMKY Y 6araTbox NpaBoO3HaBLIB, AKi aKLEH-
TYBaAW, LLO 3anepeyeHHs NoAPYXXKSA OMiKyHa Ha Oriky
MOXe BUKAMKATU KOAi3i B CiM’'i, 0CODAMBO, AKLLO B
CiM’10 MoMaAae BaXKWi NIAAITOK, BiA YOro MOPYLLYHOTb-
¢S ciMelrHi B3aEMOBIAHOCUHM, | Taka CiM’A HiYOro He
Burpae [5, c. 35].

Ha BiaMiHY Bip mepeAiky yMOB LOAO OCib, siKi
MOXYTb OYyTWU MNpPU3HAYEHi OMiKyHOM (MiKAyBaAbHU-
KOM), nepeAik 3abopoH LWOAO OCib, AKi He MOXYTb
6yTW NpM3HaYeHi onikyHamu (MikAyBaAbHUKaMK) He-
AOCTaTHbO BPENyAbOBAHO i HE AOCWUTb BU3HAuYeHO. €.
M. AiHik Ta T. B. OMeAbYyK 3ayBaXxytoTb, LLIO TAKOX HEe
MOXYTb MPU3HAYaATUCA OMNiKyHaMK Ta NiKAyBaAbHUKa-
MW 0cobu, AKi MOpyLyTb MOPAAbHO-ETUYHI 3acaau
cycninbCTBa [6, . 9.

MiaoniyHUMM B SIKOCTi OMikyHiB abo MikAyBaAbHU-
KiB HEe Npu3HauaTbcst 0cobu, ki No3baBAEHI CyAOM
6aTbKiBCbKMX MpaB i He BIAHOBAEHI B 6aTbKiBCbKMX
npaBax Ha MOMEHT PO3rAfiAY B OpraHax Oniku Ta mikAy-
BaHHS KaHAMAATYpU OnikyHa (NikAyBaAbHUKA) (CT. 64
UK YkpaiHun). Mu nepekoHaHi, Lo He MOXHa BiAMOB-
ASITU TaKilh 0cobi y NpU3HaUYEHHI i ONiKyHOM UM MiKAy-
BaAbHMKOM HaBiTb HEMOBHOAITHBOIO, HE KaXy4u BXe
NnpPO AOPOCAOrO MIAOMIYHOIO, TIABKM TOMY, LLLO KOAUCb
noro nosbaBuAn bBaTbKiBCbkMX NpaB. LLlo cTtocyeTbes
HEMOBHOAITHbOIO, TO MOr0 OMIKYHOM UM MiKAYBaAbHU-
KOM He Mpu3HaYyaloTbCsi Takox 0cobu, obMexeHi B
6aTbKiBCbKMX MpaBax, 3HOBY-TaKK, AKLLO 0OMEXEHHS
He CKacoBaHO A0 MOMEHTY PO3IASIAY MUTAHHA Mpo
NPWU3HAYEHHS MOro OMiIKYHOM YK MiKAyBaAbHUKOM. LLLo
CTOCYETbCSH MOXAMBOCTI NPU3HAUYEHHS Takoi ocobu oni-
KYHOM YU MiKAYBaAbHUKOM AOPOCAOIO MiAOMIYHOrO, TO
Lie NUTaHHA Bxe 06roBoproBaN0Cs B acneKTi pO3rAsiay
NUTaHHA NPO NMpPaBONEPELLKOAXKAKOUI KOPUANYHI daK-
T, K | NUTaHHSA 0Cib, AKi ByAM 3aCyAXeHi 3@ 3A0UNHHU
NPOTU XUTTA | 3A0POB’S, BOAI, YECTi Ta FAHOCTI, CTa-
TeBOi cBOOOAM Ta CTaTEBOI HEAOTOPKAHHOCTI 0cobM,
NpPOTU FPOMAaACLKOI 6e3MNeKn, rPOMaACbKOr0 NMOPAAKY
Ta MOpPaAbHOCTI, y cdepi 06iry HapKOTUUHUX 3acobiB,
NMCUXOTPOMHUX PEUOBUH, iX aHanoriB abo npekypco-
piB, @ TAaKOX 3a 3A0UMHMU, NepepbaueHi ctatTamn 148,
150, 150-1, 164, 166, 167, 169, 181, 187, 324, 442
KpuMmiHanbHOro Koaekcy YkpaiHi, abo matoTb Henora-
LLIEHY UM HE 3HATY B YCTAHOBAEHOMY 3aKOHOM MOPAAKY
CYAMMICTb 3@ BUMHEHHS IHLLIWUX 3AOYMHIB [7].

HeobxiaHO 3ayBaxwWTW, WO HEe NpU3HaYatoTbCs
OrikyHamMu Ta NikAyBaAbHUKaMU AK HEMOBHOAITHIX, Tak
i AOPOCAMX FPOMAASIH 0COOU, AKI CTPaXAAOTb XPOHiY-
HUM aAKOTrOAI3MOM abo HapkoMaHieto, Tak Kk be3cym-
HIBHO 3pPO3YyMIAO, LLO BOHM HE B3MO3i Brnopatucs 3i
CBOIMKW 060B’A3KaMK B CUAY CaMOr0 XapaKkTepy 3axBo-
PHOBaHHSA, HE KaXyuu BXe Npo Te, WO iX CiAbHe nepe-
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6yBaHHS 3 NiAOMIYHUMIM CTBOPHOE AAS OCTAHHIX HE TiAb-
KW HecnpusTAMBY, ane N HebeaneuHy obcTaHOBKY. Ha
Hally AYMKY, € TAKOX BMCOKa MMOBIPHICTb MOCATraHb
Ha MaMHO MIAOMIYHOIrO 3 METOK OTPMMAHHSA KOLUTIB
AR NTPUABAHHSA CMPTHUX HANoiB abo HAPKOTUKIB.

Ha XaAb, Ha CbOrOAHI, IK y AitOYOMY 3aKOHO-
AABCTBI TaK y 3aKOHOAABCTBI, WO AISIAO paHille, no3a
yBarot 3akOHOAABLSA 3aAMLLMAMCA Taki 0OCTaBUHM,
AK MOXAMBICTb BMKOHYBaTW OYHKLii OMikyHa (MikAy-
BaAbHMWKa), @ caMe: CTaH 3A0POB’A 0cobM i HaABHICTb
y Hei BIANOBIAHWX MaTepiaAbHO-NOOYTOBMX YMOB AR
XUTTA AMTUHM, CMPOMOXHICTb 3a6€3MeyUnT OCTaHHI
XWUTAOM, SIKLLO BOHa HE Ma€ CBOro NoMeLLKaHHS.

®isnyHa ocoba Moxe byTM npusHadveHa oniky-
HOM YM NiKAYBaAbHWUKOM AMLLIE 3@ MOro 3ropoto. Mpu
LbOMY BPaxOBYHOTbCA MOr0 MOPaAbHi Ta iHLWI SKOCTI,
3AATHICTb AO BMKOHAHHS 0060B’s13KiB onikyHa abo ni-
KAYBaAbHWKA, BIAHOCMHM, LLLO CKAGAMCS Y HbOTO 3 Mal-
6yTHIM MiAOMNIYHUM, @ SKLLO Lie MOXAUBO, BPAXOBYETb-
cs Takox BaxaHHA miaoniyHoro ( cT. 63 LIK Ykpainu).

fAK yXe 3a3HayanocCs, BiAMIHHOCTI B NpaBOBOMY
CTAQHOBMLLI OMiKyHa Ta MNiKAYyBaAbHUKA MOASIratoTb y
TOMY, LLO OMiKYH 3aBXAW € 3aKOHHUM MPEACTaBHUKOM
CBOrO MiAOMIYHOIO | Ma€e NpaBo BMCTYNaTH B LK AKOC-
Ti Ha 3aXMCT MOro NpaB i 3aKOHHKX iHTEPECIB y ByAb-
AKMX BiAHOCMHaXx 6e3 cneuiaAbHUX MOBHOBAXEHb.

Mepw 3a Bce, HEOOXIAHO, 3BEPHYTU yBary, LLO
npaBO3HaBLj CbOrOAEHHS HE HABOAATb YiTKUX KpuUTe-
piiB pO3MEXyBaHHSA OMiKM HAA MalHOM BiA OMiKK HaA
¢diznuHoto ocoboto. OTxe, 6e3CyMHIBHO, L0 B AGHWI
Yyac npaBoOBE CTAHOBWLLE OMiKYHIB i MiKAYBaAbHUKIB
BPEryAbOBaHO Habarato OiAbLL AETAAbHO, LLIO NOSICHIO-
€TbCSA HEOOXIAHICTIO 3aXMCTy MpaB i 3aKOHHKX iHTep-
eciB MmiponivyHmMx, 0COBAMBO HEMOBHOAITHIX AiTEN, LLO
CTan0 NePLUIOPAAHUM 3aBAAGHHAM AEpPXaBuW i BCbOro
YKPaiHCbKOro CycniAbCTBa. ICTOTHO MIABULLMAMUCA ra-
paHTii Takoro 3axmcTy. Harnsia 3a AiIAbHICTIO OMNiKyHIB
i MikAyBaAbHMKIB 3 60Ky OpraHiB Oniku Ta MikAyBaHHS
cTaB BiAbll KOHKPETHWUM. Y YMHHOMY 3aKOHOAABCTBI
BMpileHO H6arato NuTaHb, LLO CTOCYIOTbCS NMPaBOBOroO
CTaHOBMLLA OMiKYHIB Ta MiKAYBaAbHUKIB, SIKi paHille
HEe MaAM 3aKOHOAABYOrO BUpieHHA. OpAHaK Aepxa-
Ba ABHO MepeAyYacHO Mepeknana Ha MAedi Lux ocib,
4YacTo He BOAOAIKOUMX AOCTATHIMW 3HAHHAMW i HaBU-
UKkaMu y 3axucTi NpaB Ta iHTepPeCiB MiAOMIUHMX, BCHO
TAXKICTb BiAMOBIAQABHOCTI 33 1X AOAKD, 3aAULLMBLLN
c0o6i TiAbKM OYHKLIT HAarAsiay 3a ix AiSAbHICTHO.

BBaxaemo nepcnektmBHUMU MOAAAbLLI AOCAIA-
XEHHSA Ta HAayKOBMI aHaAi3 HOPM LMBIABHOIO 3aKOHO-
AABCTBa YKpaiHW 3 METOH YAOCKOHAAEHHS iX B paMm-
Kax iHCTUTYTY ONiK1 HaA MaliHOM.
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AHOTALIA

AaaxoBcbka H.C. MO NUTaHHA Npo NpaBOBUM CTaTyC OMiKyHa MaiHa 3a UMBIAbHUM 3aKOHOAABCTBOM

YKpaiHu. - CratTa.

Y AaHil cTaTTi PO3rAAAQIOTLCA NUTAHHS, NOB’A3aHi 3 BUMOraMm LIMBIAbHOIO 3aKOHOAABCTBA A0 0CObM OnikyHa Ta
niknyBaAbHWKa. MNpu3HauYeHHs onikyHa Ta NikAyBaAbHUMKa OpraHamMu OMikKW Ta NiKAYBaHHSA Ta 3AIMCHEHHA HarAsAy 3a ix

AISIABHICTHO.

KArouOBI cAOBI: OMiKyH, MaiHO, OpraHn ONiKK1 Ta NiKAYBaHHS.

AHHOTAUMUA

AaaxoBcbKka H.C. K Bonpocy 0 npaBoBOM cTaTyce OoneKyHa MMYLLECTBa Mo rpaXAaHCKOMY 3aKOHOAATeAb-

cTBY YKpauHbl. - Ctatbs.

B paHHOM cTaTbe paccMmaTpmnBaroTCA BOMPOCHI, CBA3AHHbIE C TpGﬁOBaHMHMM rPa>kpaHCKOIro 3aKOHOAATEABLCTBA K
AWMLY OMEKyHa 1 noneyuntens. HagHaueHwe onekyHa 1 NonevymuTeAs opraHamMu oneku 1 NoNevYmnTEAbLCTBa U HaA30pa 3a UX

AEATEABHOCTbIO.

KAroueBble cA0Ba: OMEKYH, UMYLLLECTBO, OPraHbl ONEKU W MOMEUYUTEALCTBA.

SUMMARY

Adahovskaya N.S. On the question of the legal status of guardian of the property under civil legislation of

Ukraine. - Article.

This article discusses issues related to the requirements of civil law to face the guardian and trustee. The
appointment of a guardian and trustee of the guardianship authorities and their oversight.
Keywords: guardian, property, guardianship and custody.
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10 MUTAHHA NPO OCOB/IMBOCTI BIALWKOAYBAHHSA
MAMHOBOI WWKOAMW B 3ANIEXHOCTI BIJ, 30BHILHIX

®AKTOPIB

IpebeHwiikoBa TetAaHa ApkajjiBHa

aCUCTEHT KadeApU LUMBIABHOIO NpaBa HaujoHanbHOTO yHiBepcuTeTy «OAEChbKa OPUAMUHA aKaAeMis»

HK CBIAUMTb CyAOBa MpaKTMKa pPO3rAfpy UW-
BiAbHMX CMpaB 3a N030BaMu MPO BIALLIKOAY-
BaHHA LUKOAM, OCTAHHIM HaAEXWTb UM He Hanbinblua
nuTtomMa Bara cepea YCiX UMBIAbHMX crpaBs, WO PO3-
rASIAQIOTbCA cypaaMM. Hap3BMYaAMHO 4acTO BUHMKAE
npobaema 3AIMCHEHHSA NPaBOBOro 3axUCTy Mopylle-
HUX BHACAIAOK 3aBAAHHA LLUKOAM MpaB Ta iHTEpeciB
notepninoro. ocTtae 3aBAaHHA AiKBiAALIT HACAIAKIB
TaKMX NOPYLLUEHb, YAM i 3aMaETbCA IHCTUTYT BiALLKO-
AYBaHHS LLUKOAM.

Ha cyuyacHomy eTani po3BUTKY CBITOBOI CMiAbHO-
™ npobaemMa npaB i CBOOOA AHOAMHU € OAHIED 3 HAK-
AKTyaAbHILLIMX. Y UbOMY HaMpPAMKY MPUUAHATO HU3KY
MiXXHapPOAHMX HOPMATUBHO-NMPABOBUX aKTiB, LLO BU-
3HauYaloTb AOAMHY HAMBMLLIOKO LLIHHICTIO CYCMiAbCTBa,
a HanexHe 3abeaneveHHs ii npas i cBOHOA FOAOBHUM
000B’A3KOM AEMOKPATUYHOI AEPXaBMU.

OAHUMM 3 MEpPLUMX AOCAIAHMKIB IHCTUTYTY BIA-
LLIKOAYBaHHS LLKOAM ByAn B. C. AHTUMOHOB, O. O. Kpa-
caBuMKoB Ta A. M. BeaskoBa. IxHi npaLi € 0CHOBHMM
MAFPYHTAM AAA HayKOBLIB Ta MPaKTUKIB MpU BUPI-
LLUEHHI NMUTaHb NPO BIALIKOAYBAHHS 3aBAAHOI LLIKOAM.

Mi3HiLe AOCAIAXEHHSA AQHOTO IHCTUTYTY NPOBOAU-
A M. C. ManeiH, A. T. MoruasiHcbknit O. A\, XKykoBCbKa.
Cepep AOCAIAXKEHb, BUKOHAHWX B YKpaiHi, Ha oco-
6AMBY yBary 3acAyroBytotb npaui A. B. BobpoBsoi Ta
C. H. Mpwucrtynu.

Y pobotax 3rapaHux aBTOPIB aHaAi3 3000B’A3aHb
i3 BiALLKOAYBAHHS LLIKOAM ByB OCHOBHWM MPEAMETOM
AOCAIAKEHHSA. TIpo paHMi BUA 3000B’I3aHb MLUAO-
ca Takox y npaudax X. l. Weapua, K. K. HAiukoBa,
K. A. Onenwmu, 0. C. YepsoHoro, 0. C. lopode,
I. M. KagtaHoBcbkoi, A. O. Cobuaka, B. T. CmipHOBa,
HO. X. KaanmukoBa, [I. K. MatBeeBa, B. B.asaHueBa,
C. €. AoHuoBa, K. Bb. ApouweHka, I1. P. CtaBuCbKoro,
€. 0. XaputoHoBa, M. A. €Eroposa. A. M. CaBu1LbKOI,
O. C. lLeBueHKo, A. |. 3aropyabka Ta iH.

BianoBiaHO A0 4. 5 cT. 55 KoHcTtuTyLii YkpaiHu
KOXEH Ma€e NpaBo byAb-SKMUMKU He 3aBOPOHEHMMMU 3a-
KOHOM 3acobamu 3axuLLaTH cBoi Npasa i cB060AM BiA
nopyLleHb i NpoTunpaBHKUX nocaraHb. OAHUM i3 3a-
cobiB peanizalii LbOro KOHCTUTYLIMHOrO NpaBa € ca-
MO3axMCT, AKMM BM3HAETbCH 3aCTOCyBaHHS 0CO600

3acobiB NpoTtuaii, AKi He 3abopPoHEHi 3aKOHOM Ta He
cynepeyatb MOpaAbHUM 3acapaM CycrniAbCTBa.
3060B’513aHHSA 3 BiALLKOAYBAHHSA LLIKOAW € OAHWUM
i3 BUAIB MO3aA0rOBiPHUX 3000B’13aHb Y 3B’A3KY 3 TUM,
O X BUHUKHEHHA BiADYBaETbCS He Ha MiACTaBi AO-
roBOpYy, @ € HACAIAKOM HacTaHHA nepeabayeHoro 3a-
KOHOM ¢daKTy NOpyLLEHHA NpaBa «n03a AOrOBOPOM.

OCKinbKM Y A@HOMY pa3i MAETbCS MPO BiALLKOAY-
BaHHA LUKOAM, fiIKa 3aBAaHa MOTepPniAOMY BHACAIAOK
NpOTUNpPaBHOI NOBEAIHKM (Ail @60 6e3AISAbHOCTI) Bia-
NoBiAAAbHOI 3a L0 LLIKOAY 0C06M, TO 3060B’A3aHHS,
LLO BWHUKaKTb 3 3a3HAYEHOI MPUUYMHU, IHKOAWU Ha-
31BalOTb AEAIKTHUMU, @ caMy LUKOAY - AEAIKTHOLO.
I3 uporo npuBoAy pocincbKi ByeHi B. T. CMupHOB,
A. 0. Cobuak 3BepTatoTh yBary Ha Te, L0 camMa Ha3Ba
3060B’s13aHHS i3 3aBAAHHA LUKOAM Bepe CBill MoYaTok
i MOXOAMTb BiA A@TUHCBKOro CAOBa «delictum», ake 3a-
CTOCOBYBAAOCH L& PUMCbKUMU FOPUCTaMK | 03HAYAA0
npasonopyleHHs. Came pUMCbKI FOPUCTU 3BEPHYAU
yBary Ha Ayxe uikaBy 06CTaBWHY: croyaTky BUHUKAK
He AOroBipHi 30060B’A3aHHSA, K Lie MOXe 3AaTUCS Ha
nepLIMi Norasip, a 3060B’A3aHHS, NOB’'sI3aHi 3 NpaBo-
nopyLleHHAMHU. Lle noB’s3aHO 3 TUM, WO B HaWAaB-
HilWi YyacK AepXXaBHa BAaAa B3araai He BTpyyanacs y
BiAHOCWMHM NPMBATHUX OCIO — pearyBaTu Ha NOpyLLEH-
HA iHTepeciB MaAn caMi NoTepmniai.

[ocTynoBo 3'ABASIHOTLCA MOHATTA MOMCTH i BiANO-
BiAQABHOCTI, LLO X 3aCTOCOBYIOTb fIK OKpeEMI (npuBat-
Hi) 0cobU, TaK i MOXHOBAAALL. Barato Takux NpUKAaAiB
AA€ paHHA ictopia Pumy. AocTaTHbO 3BEPHYTUCH AO
TBOpiB TWTa AiBis, MNAyTapxa, KopHenia Tauuta, o6
ysiBUTK cObi LIKO CKAQAHY CyMill «npaBa i Henpasa»[1].

OAHaK TakoMy CTaHy peyer NPOTUBUBCA PUM-
CbKMM pPO3yM, SIKMK B3arani He crnpuiiMaB HepaLi-
OHaAbHICTb, HEAOriYHICTb, YCKAAQAHEHICTb BiAHOCHH.
MocTtynoBo cHopMyBaAUCH MOTASIAW, 3MAHO 3 SAKUMMU
nomcTa NoBUHHa BYTW 3aMiHEHa AKUMUCH AIIMM, LLIO
CMNPAMOBaHI Ha YCYHEHHST KPMBAMW.

AKLLO MeXi 3pIMCHEHHA 0c0B60t0 CBOrO LMBIABHO-
ro npaBa Ha CaMO3axMCT BiA NOPYLUEHb i MPOTUNpaB-
HUX nocsAraHb abo Mexi HeobxiaHOT 060poHK ByayTb
nepeBULLEHI, TO Y TAaKOMYy BUNAAKY, AK Lie BUMAMBAE 3i
3micTy u. 1 cT. 1169 LIK, nuTaHHA CTOCOBHO BIiALLIKOAY-
BaHHA LUKOAWM BMHWKHE, @ MOro NMO3WUTUBHE BUPILLEH-
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HA BiabyAeTbcA 3a paxyHOK 0cobu, sika 06opoHsAacs,
ane npu LboMy BUMLLAA 3@ MeXi AO3BOAEHOT0.[2] Taki
Al CTatoTb HEMPaABOMIPHUMU | MpUUMHaA 0BYMOBAE-
Ha HUMM LLIKOAA CKAAAQE MIACTABY AASl BUHMKHEHHS
060B’A3KY 3 1i BiALLKOAYBAHHSA Ha KOPUCTb 0CObU, BiA
AKOI BIAMOBiIA@Y Mepea TMM 3axuuiaBcs. [octae nu-
TaHHSA, A€ NPOAAIrae Mexa, NepecTynuBLLN AKy CaMo-
3aXMCT MEPETBOPIOETLCA Y NPOTUMNPABHY MOBEAIHKY?

MpAama BIiANOBiAb Ha MOCTaBAEHE MUTaH-
HA B akrax UMBIAbBHOMO 3aKOHOAABCTBA BIACYTHSA.
BusHauatoum camMo3axmcT siK 3acToCyBaHHA 0cobH0to
3aco06iB NPoTUAIi, fIKi He cynepeyaTb 3aKOHOBI Ta MO-
paAbHWUM 3acapaM CycniAbCTBa, 3aKOH BMMarae, Lob
cnocoby camo3axucTy BIAMOBiAAAM 3MICTYy npaga,
LLO MOpYLUEeHe, a TakoX XapakTepPOoBi A, AKUMU Le
npaso MNopyLleHe, i HacAiAkaM, CMPUUUHEHUM LIUM
nopyLlieHHAM. OpHaK cnocobu camo3axmcTy MOXYTb
obupatncst camoro 0coboto.

AN BUBHA@UEHHS OPUAMYHUX MEX Camo3a-
XWUCTY UMBIABHWX MpPaB BaXAMBO MaTW Ha yBasi, AKi
came crnocobu MoxyTb ByTH 0bpaHi 0coboto AAA MOro
3AIMCHEHHS.

CAip NOroAuTUCA 3 AYMKOHO POCIMCbKOro BYEHO-
ro B. M. lpnbaHoBa, WO TaknMu cnocobamm MOXyTb
6yTH: @) NPEBEHTUBHUI; 6) aKTUBHO-0OOPOHHWUN.

3ax0An MPEBEHTUBHOMO Xapakrepy 3aCToCOoBY-
HOTbCA, K NPaBWAO, BAACHUMKOM ab0 BOAOAIAbLEM
MalHa AAA 3a6e3neyYeHHs NOro OXOPOHM.

[HKOAM, 3AIMCHIOOUYM MPABO HAa CaMO3axUCT npe-
BEHTUBHMMW 3axopamMu, ocoba CTBOPHOE Hebesneky
3aBAAHHA LLUKOAM iHLLIMM ocobam, Npuyomy He 060B’-
A3KOBO TUM, LLIO BYMHSIOTb MPOTUMPABHI NOCAraHHA.

LLlo cTocyeTbcA aKTMBHO-0OOPOHHMX Cnocobis
CaMO03axMCTy UMBIAbHUX MpaB, TO HaWbiAbll Ackpa-
BUM MPUKAAAOM OAHOTO i3 HUX € HeobxiaHa 060pOoHa,
npo siky 3rapye 4. 1 cr. 1169 LK.

Brneplie kateropia «HeobxiaHa o6opoHa» byAa
BBEAEHA Y UMBIAbHE 3aKOHOAABCTBO Y 1963 p., KOAU
6yB MPUHHATUN Apyruin LIMBiAbHUI KopeKe YKpaiHu,
AKUI HabpaB YMHHOCTI 3 1 ciuHA 1964 p. OpHak BW-
3HAYEHHS 1l NOHATTA B aKTax UMBIAbHOIO 3aKOHOAAB-
CTBa 3aBXAM BYAO BIACYTHE.

Tak, BianoBiAHO A0 4. 1 cT. 36 KK HeobxipHo
060POHOK BMU3HAKTLCS Ail, BUMHEHI 3 METOH 3aXMC-
TY OXOPOHIOBAHMX 3aKOHOM MNpaB Ta iHTepeciB ocobu,
fka 3axMLLaeTbesl, abo iHWoi 0cobU, a TaKoX CycriAb-
HUX IHTEPECIB Ta iHTEPECIB AePXaBU BiA CYCMNIAbHO He-
6€e3MeUHOro NocAraHHs LWASIXOM 3aMOAISIHHS TOMY, XTO
Nocsira€, LWKOAM, HEOBXIAHOT i AOCTATHLOI B A@HIM 06-
CTAHOBL ANl HEF@MHOTO BiABEPHEHHS UM MPUNUHEH-
HS1 MOCAraHHs, AKLWO MpPU LbOMYy He ByAO AOMYLLEHO
nepeBULLEHHSA MeX HeobxiaHOT 060poHU.[3]

TakMM UYMHOM, iHCTUTYT HeobxiaHOi 0OOPOHM
Moxe OyTM OxapaKTepu3OBaHUN AK KOMMAEKCHWHN,
O Ma€ AK LUMBIAbHO-NPaBOBE, TaK i KPUMiHAAbHO-

npaBoBe (MpvBaTHO-NpPaBoBe i MybAiYHO-NPaBOBE)
3HaUYeHHS.

AHanizytoum u. 1 cT. 1169 UK Ta HOpMU KPpUMi-
HaAbHOIO | aAMIiHICTPaTMBHOIO 3aKOHOAABCTBA, MOX-
Ha BUWAIAMTM HACTYMHI 03HAKU HEOOXiAHOI 0BOPOHMU:
a) HeobxipHa obopoHa i NoB’si3aHa 3 6e3yMOBHUM
npaBoM o0cobu Ha camMo3axmCT CBOIX LIMBIAbHWUX NpaB
Ta 060B’s3KiB; 6) HeobxiaHa 06OPOHa 3AIMCHIOETLCA
yepes 3azixaHHA Ha ocoby UM MarHO, KOTPOMY 3aro-
AIIHO LUKOAM; B) HeOBXinHa 060pOHa MOXAMBA AWLLE
y pasi 3a3iXaHHA AIOAMHW, @ He TBapUWH, OPUAUUYHUX
0cib Ta iHLWKWX HEXUBWX NPEAMETIB; I) 3a3iXaHHSA NOBM-
HHO ByTV peanbHWM, @ He yAaBaHUM; A) 3aCTOCYBaHHS
HeobxiAHOI 060POHM MOXAMBE AIK NPW 3aXWCTi BAAC-
HOro 3A0POB’A, XWUTTA, ManHa, Tak i 300POB’S, XUTTS,
MalHa iHWKX ocib, 30KpemMa, CycniAbCcTBa, AepXaBH;
€) HeobxiAHa 060pOHa MOXe MaTW Micue AuLle Bia-
HOCHO HenpaBOMIipHKX 3a3ixaHb.

3aKOH He BCTaHOBAIOE MEX, MEPECTYNMUBLLU fAKI
obopoHa nepecrtae byt HEOOXiAHOKD. YSIBASIETBCA, LLIO
NepeBULLEHHAM MeX HeobxiAHOi 060POHM MOXYTb
6yT1 BM3HAHI Taki Ail 0cobu, ika 0OOPOHAETLCS, LLIO
po3novanacs K aAekBaTHa MPOTUAIA MPOTUNPaBHO-
My nocsiraHHt0 3 BOKy iHLOI 0cobu i He Byra MpuU3y-
NMHEHA B MOMEHT MPUMNUHEHHS NOocAraHHs abo KOAM
Taka npotuais byaa e 6inbll Hebe3neuHow, Hix
came nocsaraHHs.

Mexi, 3a aAkMMKU 06OpPOHa CTaE NepPEBULLEHOO,
3aBXAM BM3HAYalOTbCSl CYAOM 3aAEXHO BiA KOHKpPET-
HUX obCcTaBWH | xapakTepy nocsiraHb. MpoTe y BCSAKO-
My pasi, KOAU MeXi HeobxiaHOT 060poHU ByAM nepe-
BULLIEHI | BHACAIAOK LIbOrO 3aBAAHA LLIKOAA 0C0bi, fika
nepea TUM YMHKMA@ MOCSITaHHA Ha 0coby, Lo 3Mmylle-
Ha Oyna 3axuliaTucs, NMOBMHHA BIALLKOAOBYBATMCSA
0cob6010, AiIMU AKOI MexXi HeobxiaHOT 060pPOHKU ByAM
nepeBULLEHI.

Y ubOMy 3B’SI3KY NOCTAE MUTAHHS, ¥ SIKOMY PO3-
Mipi noBMHHa ByTH BIALLKOAOBAHA LLKOAA Y Pasi, KOAU
MaAo Micle NepeBULLEHHA MeX HeobxipHoi obopo-
HU? MpKn BUPILLEHHI LbOro NUTaHHA HeobXxiaAHO Bpa-
XOBYBaTH, WO NMOBEAIHKA NOTEPMIAOIO Y AQHOMY pa3i
byna cnpoBOKOBaHa MocAraHHAM MOro ik Hanaaato-
yoi ocobu. NMoBeApiHKa Hanaaatouoro 3a CBOIM Xxapak-
TEPOM MNPOTUIMpPaABHa i 3@ CBOEK 30BHILLUHBLOK MOAI-
BHICTIO MOXe CNPUMMATUCS SIK BUAB BIAOMOTO TiAbKM
HanaAatuoMy NPOTUMNPABHOIO HaMipy. 3a Takux 06-
CTaBWH HaBPSA UM MOXHA rOBOPUTU NPO MOXAMBICTb
MOBHOMO BIALLUKOAYBAHHS LUKOAM, 3aBAA@HOI Mpu ne-
PEBULLEHHI MeX HeobxiaHoi obopoHU. BuHa notep-
MiAOro y AaHOMY pasi LiAKOM O4YEeBUAHA, TOMY i Bia-
LLIKOAYBAHHSA LLKOAM MNOBUHHE BYyTW CNiBPO3MIPHUM i3
CTYNEHEM LI€ET BUHM.

Po3rAsiHEMO BIALLKOAYBAHHA LLIKOAM, 3aBAAHOI
NPUUHATTAM 3aKOHY MPO MPUMWHEHHST NpaBa BAAC-
HOCTi Ha NeBHe MalHo.
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MpoTtarom TPUBAAOIO yacy OAHWMM i3 cnocobis
NPUNUHEHHA NpaBa BAACHOCTI BBaXaracs HalioHaAi-
3auis, To6To NPUMycoBe BUAYYEHHA 3acobiB BUPODO-
HUUTBaA, WO nepebyBatoTb y NpPUBaTHI BAACHOCTI, 3
HaCTYMHO NepeaaYeto iX y AepxaBHy abo iHLLy BAac-
HiCTb. HauioHaAi3auis npoBoAMAACA Ha MiACTaBi Npu-
NHATUX BIANOBIAHMX 3aKOHOAABUYMX aKTIB (AEKPETIB),
AKUMK ByAN HaLioHaAI30BaHi, Hacamnepea, 3eMAs, i
HaApa, BOAU, AicK, BaHKKU, MPOMMUCAOBI NIANPUEMCTBA,
TPAHCMOPT Ta iHLWI HaNBaXAUBILWi 06’eKTU. HacAiakom
NPOBEAEHHS HalioHaAi3aLii 6yAo NPUNMHEHHA NpaBa
NnonepeAHix BAACHUKIB Ha ManHO (KaniTaAicTiB, NOMi-
LLIMKIB, LApPCbKoi CciM’i, LepKBK) 6e3 BiALLKOAYBAHHSA
noro BapTtocTi. CbOroAHI NiAXiA A0 MOXAMBKX BUNAAKIB
NPMMYCOBOr0 BUAYYEHHSI MalHa Oi3WYHUX Ta HOpU-
AMUHKX OCib B HaLWiN pepXaBi KOPIHHUM YMHOM 3Mi-
HuBcA. Y LUK T1a 3akoHi YkpaiHu «[1po BAACHICTb» He
nepepbauactbcs 6€30MAATHOIO BUAYUEHHS MalHa Y
®IBUYHMX Ta HEAEPXABHUX FOPUAUYHMX OCIO Y AepxaB-
Hy BAACHICTb (KpiM KOH®ICKaUii MaHa AK CaHKLii 3a
npasonopyLieHHs). Tak, B cT. 41 KOHCTUTYLIi YKpaiHu
3a3HAYaETbCA, WO MPUMYCOBE BIAUYXEHHS 06’EKTIB
npaBa NpMBaTHOI BAACHOCTI MOXe 6yTh 3acTocoBaHe
AMLLE SIK BUHATOK 3 MOTMBIB CyCMiAbHOI HEOOXiAHOCTI,
Ha MiACTaBi i B NOPAAKY, BCTAHOBAEHUX 3aKOHOM, Ta
3@ YMOBW MOMEPEAHBLOrO i NOBHOMO BIALLIKOAYBAHHSA
iX BapTOCTi, @ B yMOBax BOEHHOIO Y1 HAA3BMYAMHOTIO
CTaHy — 3 HaCTyMHWM BIALLKOAYBAHHSAM iX BapTOCTI.
TakMM UYMHOM, BCTAHOBAEHO KOHCTUTYLiMHI rapaHTii
HenpunycTMMocTi 6e30MAaTHOr0 MPUMYCOBOTO BUAY-
YeHHs 006’eKTiB NpaBa NpPMBATHOI BAACHOCTI.

MpaBuaa c1. 1170 LIK 3akpinAtoroTb 060B’SI30K
AEPXaBKW BiALLKOAYBATU LLUKOAY, 3aBAAHY BAQCHUKOBI
MaviHa y pasi MPUIHATTA 3aKOHY, LLO NPUMUHAE MOro
npaBo BAACHOCTI Ha Hboro.[2] Tak, A0 niaCTaB Npunu-
HEHHS NpaBa BAACHOCTI y pasi NPUNHATTS 3aKOHY UK-
BiAbHE 3aKOHOAABCTBO BIAHOCUTL: BUKYM Nam’ATOK ic-
TOpIii Ta KYABTYPH, BUKYMN 3EMEABHOI AIANAHKKW Y 3B’A3KY
i3 cycninbHOK HEOOXIAHICTIO, BUKYMN HEPYXOMOIro Mal-
Ha y 3B’A3KY 3 BMKYNOM 3 METOH CYCMiAbHOI HeobXxia-
HOCTi 3eMEeAbHOI AINTHKKM, Ha AKI BOHO po3MilleHe,
PEKBI3MLIiA. BiAlLKOAYBAHHS LUKOAM, 3aBAAHOI Y CTa-
Hi KpanHbOI HeobXxipHoCTI. LLikoaa, 3aBpaHa 0cobi y
3B’AI3KY i3 BUMHEHHAM Aii1, Ki CNPSIMOBaHI Ha YCYHEH-
HSA Hebesneku, Lo 3arpoXxyBana LMBIAbHUM NpaBam
un iHTepecam iHWoi ¢i3nuHoi abo PUANYHOT 0cobM,
AKLLO U0 Hebe3neky 3a AaHWMX YMOB He MOXHa 6yno
YCYHYTU iHWKMK 3acobaMu (KpalHsA HeobXiaHICTb),
BiALLKOAOBYETLCSI 0C0O0L0, fiKa il 3aBAAAaA.

Ocoba, Aka BialLKOAYBaAa LLKOAY, Ma€ MpaBo
NnpeA’siBUTU 3BOPOTHY BMMOTy A0 0cobu, B iHTepecax
SIKOI BOHa Aifina.

LUK MicTUTb BU3HAYEHHS KpanHboi HEObXiAHOCTI.
3 aHanigy ii 3MiCTy BUMAMBAE HACTYMHE: @) LWKOAA Npw
KpalHin HeobXxipAHOCTI 3aBAAETbCSA AAA YCYHEHHS He-

6e3neku, Lo 3arpoxyBana iHWin ¢isnyHii abo topu-
AMYHIN 0cobi. TOH6TO 3anoaitoBay LUKOAW 3AINCHIOE Al
He AWLUe B CBOIX iHTepecax, a W B iHTepecax TPEeTix
ocib; 6) ocoba y cTaHi KpalHbOi HEOOXIAHOCTI 3aBAAE
LLIKOAM 3 METOH YCYHEHHSI peanbHOi Hebesaneku, To6-
TO Hebe3neku, fAka icHyBara B MOMEHT BUHUKHEHHS
KpalHboi HeobxipHOCTI; B) Hebeaneka iHTepecam, Lo
OXOPOHSAOTbCSI 3aKOHOM, MOXe ByTW CTBOpeHa npw-
POAHUMU ABULLLAMMW, BYAb-IKUMU AISIMU UM BE3AIANb-
HICTIO AFOAEN, TEXHIYHUMUK daKTopamu, Gi3ioAOriUHMM
(BIOAOTIYUHMM) CTAHOM iHLUUX AOAEN, MOBEAIHKO TBa-
PWH; T) KpanHsa HeobXiAHICTb BIACYTHA, SIKLLO LLKOAA
BXe 3aBAaHa; A) KpalHs HeoOxipHICTb Mae micue,
AKLLO L0 Hebe3neky 3a AaHUX YMOB He MOXHa 6yAo
YCYHYTH iHLLIMMKM 3acobamu.

Ha BiAMiHY BiA KpUMiHAAbHOrO 3aKOHOA@BCTBA
(ct. 39 KK), c1. 1171 UK He BMmarae, wob 3aBpaHa
LUKOA@ 3@ PO3MIpOM He MepeBuLlyBana LUKOAY BiA-
BepHeHy. TobTO AAS LMBIAbBHO-MPAaBOBOrO PEryAto-
BaHHA BaXAMBO AOCATHEHHS pe3yAbTaTy — YCYHEHHS
Hebesneku.

MpaBuAa 4. 2 AQHOI CTaTTi HAAIAAKOTL CyA Mnpa-
BOM MPUUHATTA PilLEHHS LLOAO CYO’EKTa BiALLKOAY-
BaHHSA. Tak, CyA Ma€ npaBo, BpaxoByroun 06CTaBUHU
3aBAAHHA LUKOAM: @) NMOKAACTU 0OOB’A30K BIiALLIKOAY-
BaTW LLIKOAY Ha TpeTio ocoby (B iHTepecax sIKOi Aisiaa
ocoba 3aBAaNa LLUKOAM Y CTaHi KpanHbOi HEOOXIAHOCTI.
3roaa TpeTboi 0cob1 He Mae 3HauYeHHS); 6) 3BIAbHUTH
BiA BiALUKOAYBAHHSA LUKOAM MOBHICTIO AIK 0COBY, AKa il
3aBAAAa, Tak i TPETIO 0CcoBy B iHTEPECaXx AKOI AifB 3a-
NOAItOBaY LLIKOAW; B) 3BIAbHUTK NEpPepaxoBaHmX BULLE
0cib BiA BiALLKOAYBAHHSI LLIKOAM YaCTKOBO.

MoknapeHHA 000B’A3KY BiALUKOAYBATU  LLKOAY
Ha ii 3anoaitoBaua i ocoby, B iHTepecax sKOi BiH AifiB,
dopmye 3060B’A3aHHA 3 AOABOBOKO MHOXMHHICTIO Ha
6oui 60pxHMKa. BOHO nMiaAsira€ BUKOHAHHIO 3riAHO CT.
540 LK, npote 3 06yMOBAEHICTIO, LLIO AOAI BU3Haua-
HOTbCS CYAOM, TOMY MOXYTb OyTU HEPIBHUMMU.

3aBAAHHA LWKOAW Y CTaHi KpanHbOi HeobXiA-
HOCTI CAiA BIAPI3HATU BiA 3aBA@HHA LUKOAW Y CTaHi
HeobxiAHOT 0OOPOHM AN AOCATHEHHSI METU LIMBIAbHO-
NpaBOBOrO 3axMCTy, OCKiIAbKM, HE3BaXaroun Ha npa-
BOMIpPHICTb AQHUX AR, Y NepLIOMy BUNAAKY 3aBAAHHSA
LLUKOAM MOPOAXKYE 060B’A30K NO i BiALUKOAYBAHHIO.

Tak: a) npu HeobxiaHI 060pOHI 3aBAaHA LLKOAA
He BiALLKOAOBYETbCS, AKLLO ii Mexi He OyAM nepeBuLLie-
Hi; NPY KpalHin HeOBXIAHOCTI LLKOAQ, HaBNakK, MiAAS-
rae BiALLUKOAYBaHHIO; 6) npu HeobXiaHIM 06OPOHI He-
6e3neka 3aBXAM BUXOAWUTb BiA HaNnaAHUKa-AOAMHM, a
npv KpamnHin HeobXiAHOCTI - BiA HaMaAHUKa-AOAMHM,
BiA TBAPUH, BiA NPUPOAHUX SIBULLL TOLLO; B) NPU HEOO-
XiAHIN 0BOPOHI LWKOAA 3aBAAETLCA AMLLEe 0cobi, fka
3AIMCHIOE  cycrninbHO-HeBe3neuHe MocsAraHHs; npwu
KpawHin HeobXxiAHOCTI WKoAa MoXe ByTW 3aBAaHa AK
3anoAitoBavy LKOAW, Tak i TpeTim ocobawm; r) y pasi
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nepeBuLLLEHHS MeXi HeobXxiaAHOT 060POHM LLIKOAA Bia-
LLKOAOBYETbCA 6e3nocepepHimM i 3anoaitoBavem, a
npu KparHii HeobXiAHOCTI MOXAUBE NMOKAAAEHHS Bia-
LLIKOAYBaHHS LLUKOAM Ha TPeTHo 0coby, B iHTepecax Kol
AISIB 3anoaitoBay; A) Npu HeobxiaHIM 0OOPOHI LKoAa
MoXe OyTW 3aBpa@Ha AULLE HenpaBOMIPHUMU AiSMU
noTepninoro, a npu KpamnHiin HeobxipAHOCTI 3aBAaHa
LUKoAA MOXe BYTU pe3yAbTaToM K Ail, Tak | 6e3aisiAb-
HocTi 3 6OKy noTepninoro.

Mu  pO3rAfIHYAM 0COBAMBOCTI  BiALLKOAYBaHHSA
ManHOBOI LLKOAM B 3aAEXHOCTI Bia 30BHILLHIX $paKTO-
piB, Y 3B’A3KY 3 UMM MOXYTb BUHUKATU MUTAHHS LLOAO
BiALLKOAYBAHHSA LLUKOAM: @) 3aBAaHOi ocoboto, y pasi
3AIMCHEHHS Heto MpaBa Ha caMo3axucT; 6) 3aBAaHOl
NPUAHATTAM 3aKOHY NPO MPWUMMHEHHSA NpaBa BAAC-
HOCTi Ha NeBHe MaWHO; B) 3aBAAHOI y CTaHi KpanlHbOI
HeobXiAHOCTI.

LLikopa, 3aBA@Ha 0COOOK0 MpPU 3AIMNCHEHHI Heto
npaBa Ha caMoO3axMcCT BiA NPOTUMPABHMX MOCAraHb,
y TOMY UYMCAIi y cTaHi HeobxiAHOT 060POHM, AKLLO NPU
LbOMY He ByAM nepeBuLLIEHi iT MeXi, He BiALLKOAOBY-
eTbcsi. CAip BiAPi3HATM Bip HeobxiaHOT 060pOHKM Kpaii-
HIO HeobxiaHiCTb. LLIkoapa, 3aBaaHa 0cobi y 3B’A3KY i3
BUMHEHHSIM Ail, LLO CNPAMOBAHI Ha yCyHeHHs Hebes-
Neku, Wo 3arpoxyBara LUMBIAbHUM MpaBaM YK iHTep-
ecam iHWOoi ¢i3nyHoi abo pUAMUYHOI 0COBM, SIKLLO
Lo Hebes3neky 3a AQHWX YMOB HE MOXHa BYAO YCYHYTH

iHLIMMK 3acobamu (KpaiHA HEODXIAHICTb), BIALLKOAO-
BYETbCS1 0cODOO0L0, Aka ii 3aBAana.[4]

IHCTUTYT BiALLKOAYBaAHHS LLKOAM, 3 OAHOTO BOKY,
NPW3HAYEHUI AAA TOTO, LWO6 HEe AONYCTUTH NOPYLUEHb
OXOPOHIOBAHWX 3aKOHOM OCOBUCTMX HEMAMHOBWX Ta
ManHOBMX NpaB i iHTepeciB ¢i3MUHMX abo PUAUUYHMX
ocib, a, 3 iHLWoro 60Ky, - Wob 3abe3neunTn AikBipa-
Lit0 HECNPUATAUBUX HEMAMHOBKUX abo MaMHOBUX Ha-
CAIAKIB, AKI MOXYTb HactaTtmn y coepi noteprniAoro BHa-
CAIAOK FOPUAMYHMX GaKTiB 3aBAAHHS HEMAMHOBOI YK
ManHOBOI LLUKOAM, SIKi MOPOAXYHOTb 000B’A30K BOpPX-
HUKa L0 LIKOAY BIALLKOAYBaTW i NpaBo MOTepniAoro
BMMaraTu BiA 3anoaitoBaHa LLIKOAM BMKOHAHHS MOro
060B’s13KY.

BiALLKOAYBAHHA LLKOAM 3aAeXHO Bip 06’ekTa
npaBonopyLleHHs, cyb’ekTa BiANMOBIAAABHOCTI 3a LLKO-
Ay, Cy6’eKTa npaBa Ha BIALUKOAYBAHHA LUKOAM 3AiN-
CHIOETbCS 3a PaxyHOK AepXOAXeTy, GOHAIB cTpa-
XyBaHHS, IOPUAMUYHKUX 0Cib, disnuHMX ocib. 3okpema,
AOPEYHO HarapaTi, Wo Ha ¢isnyHy ocoby noknapa-
€TbCA BIALLKOAYBAHHSA LLUKOAM, 3aBAAHOI HE AULLIE HELD
0co6K1CTO, a 1 MaNOAITHbOK ab0 HEMOBHOAITHLOK 0CO-
6010 (LUKOAY BiALLKOAOBYIOTb ii 6aTbKK, yCUHOBAIOBaAYI,
OMiKyHK), HEAIE3AATHOI i3UUYHOI 0c0O0t0 ab0 di3nu-
HOl 0co6010, UMBIAbHA AIE3AATHICTb SIKOT 0BMeEXeHa
(LUKOA@ BiIALLKOAOBYETLCS OMiKYHOM, SIKLLO Taka ocoba
He nepebyBana Nip HarASAOM BiAMOBIAHOTO 3aKAAAY).
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[OrOBIP OBC/IYTOBYBAHHSA ABIALLIAHOT TEXHIKU
B AEPABHIN NPUKOPOOHHINA CNYKBI YKPATHU

AK OEPXABHMI1 OrOBIP

CrenaHoBuu AeHuc FfeHHaajlioBUY

acnipaHT kadeApu LMBIABHOIO NpaBa HauioHaAbHOro yHiBepcutety «OAecbka HopuanyHa

aKapemia»

paBoBi BIAHOCMHM N0 06CAYroByBaHHO

aBialiMHOI TexHikM, TpaHchopMyBaAUCH B
O3HaKW AEPXaBHOMO AOFOBOPY Ha BUKOHAHHS BiAMO-
BiAHUX POBIT AASI AEPXXaBHMUX NOTPeo.

OTxe, AepXaBHWW AOrOBip 0OCAYroByBaHHS
aBiaLUiMHOI TeXHIKM B AepPXNPUKOPAOHCAYXOi Ha BU-
KOHaHHA PobiT No 06CcAyroByBaHHIO aBiaLiMHOT TEXHI-
KU AN AEPXXaBHMX NoTpeb 3asHavae, Lo MiAPSAUMK
3000B’A3YETbCA BUKOHATM MPOEKTHI Ta iHLLI, NOB’A3aHi
3 06CAYroByBaHHSIM i PEMOHTOM 06’€KTIB HEBUPOOHM-
yoro xapaktepy (aBiauUiiHOI TexHikK) poboTn i nepe-
AATU X AEPXaBHOMY 3aMOBHUKY, @ AEPXaBHWW 3a-
MOBHUK 3000B’A3yETbCA MPUMHATU BUKOHAHI pobOTK
i cnaatut abo 3abe3neunTtu ix onaary.

MeTa npaBoi po3pobkun Takoro BMAY AOrOBOPY
3 MOAAAbLUMM BKAKOUYEHHAM Moro Ao LinBinbHOrO Ko-
AEKCY MOASIFAE B YiTKIM BM3HAUYEHOCTI NPaBOBMX BiA-
HOCUH CTOPiH, fIKi MOB’A3aHi i3 3aA0BOAEHHAM £K
3araAbHMX TaK i cneuiaAbHUX MOTPEO AAS AEpXaBM,
TAKOX BCTAHOBAEHHSI ANl OpraHiB BMKOHABYOI BAa-
AWM Y AOTOBIPHMX BiAHOCMHaX 0COBAMBOrO NMpPaBOBOrO
cTatycy (30kpema, MiA Yac yyacTi aBialiHUX YacTuH
AepxaBHOI NPUKOPAOHHOI CAYX6M YKpaiHK y MalHO-
BUX BIAHOCUHAaX).

Takox, MeTa Ui€l CTaTTi NOAArae B ONTUMAAbHO-
My MOEAHAHHI creuiaAbHUX rapaHTin AK AASI OAHIET,
Tak i AASI IHLLOT CTOPOHKW AOFOBOPY.

Aep>xxaBHUIM AOTOBipP 06CAYroByBaHHS aBiaLUiMHOI
TEXHIKM MOxe ByTh, NoByAOBaHWI MO MOAEAI AOrOBO-
py Npo HapaHHA NOCAYr abo AOrOBOPY TEXHOAOTIUHMX
pobiT, @ BiAbLL AOLLABHILLE PO3POOUTN HA MOAEAI 3Mi-
LLIAHOrO AOrOBOPY.

0cob6AMBOO 03HAKOK AOTOBOPY 0OCAYrOBYyBaHHS
aBialiMHOI TEXHIKK, IK AEPXXaBHOIo AOroBOpY € Te, LU0
ANST AEPXABHMX NOTPED B LIAAX MIATPUMKM HeobXia-
HOro piBHA 060POHO3AATHOCTI i 6e3nekn YKpaiHCbKOi
LiAiCHOCTI, cTae roctpa HeoOXiAHICTb NMPUUHATTA 3a-
KOHOA@BLIEM HOPMAaTMBHO — NPaBOBMX aKTIB, AKi Ha-
npaBA€EHi CrneujiaAnbHO Ha PEryAroBaHHA Takoro BUAY
AOrOBOpY.

Cepea OCTaHHiX 3a 4acoM 3araAbHUX MNpaBo-
BUX aKTiB Moxe 6yTn HasBaHa [loctaHoBa KabiHeTy
MiHicTpiB YKpaiHu «[1po 3aTBEpPAXKEHHS [TOAOXKEHHSA

npo 3akyniBA TOBapiB, POBIT i NOCAYr 3a AepXaBHi
KowTth» Bip 17 xoBTHA 2008 poky 3a Ne 921.

Tak, BiAMOBIAHO AO BKa3aHOi [locTaHOBM y4ac-
HUKOM TOpPriB Moxe 6yTW TiAbKM TOI, XTO Ma€e BUPOO-
HUYi NOTY)XXHOCTI, yCTaTKyBaHHS i TPYAOBI PeCypCcU AAA
BMKOHAHHA cneundivHoro BMAy pobit. AonyckaeTbes
yyacTb B KOHKYPCi iIHO3EMHUX MIAPSAUYMNKIB, ane TIAbKK
33 YMOBM, SIKLLIO BUPOOHULITBO BIAMOBIAHUX POBIT AAS
AepXaBHMX NoTpeb B YkpaiHi abo BiacyTHIN, abo eko-
HOMIUYHO HeAOLAbHWIA. B aBiauinHin coepi moxe ByTu
0bMEXEHE KOAO MOXAMBKX YYaCHUKIB KOHKYPCY | TUM
caMnM NiAPAAYMKIB.

3 OrAfiAY Ha BUKAQAEHE MOXHA AIMTU BUCHOBKY,
o B LIMBIABHOMY KOAEKCI HeOBXipAHO nepepbayunTi
Te, WO B POAI AEPXXABHOIO 3aMOBHWKa NOBWUHEH BU-
CTynaTu opraH, fIKMi BOAOAIE HEOOXiAHMMMK iHBecC-
TUUIRHUMK pecypcamu, abo opraHisalis, HapireHa
BIAMOBIAHUMU AEPXaBHUMW OpraHamMu npaBoM PO3-
NOPSAXKATUCA TaKUMU pecypcamu, ik B AQHOMY BUNaA-
Ky € AAMiHICTpaUis AepXnpPUKOPAOHCAYXOU YKpaiHu,
3riaHo a63. 3 n. 9 lMoaoxeHHA npo ApMiHicTpaLito
AepXaBHOi NPUKOPAOHHOI CAYX6UM YkpaiHu, 3aTBep-
MxeHoro Ykasom [MpesnaeHTta YkpaiHu Bip 4 cepnHs
2003 poky 3a Ne 797 /2003 BKka3aHo, WO pO3MopsA-
HUKOM KOLWTIB € AAMIHICTpauis AepXaBHOI NMPUKop-
AOHHOI CAYX6MU.

TakoX, B UMBIAbLHOMY 3aKOHi MOXHa nepepbauu-
TM NOPSIAOK MaTepiaAbHO-TEXHIYHOIMO 3abe3neyeHHs
YKAQAQHHA Takoro BUAY AOroBopy, GOpMKU eKOHOMIY-
HOFO CTUMYAKOB@HHS MOTO BUMKOHAHHSA, BIANOBiAaAb-
HiCTb OpraHiB BUKOHaBYOI BAAAM, @ TAKOX YYaCHUKIB
AEPXXaBHOIO AOrOBOPY 3@ MOro MOPYLLUEHHS.

B paHOMY BUNaAKY CAiA 3a3HAUNUTH, LLO BUCTYNa-
™M B UMBiIAbHOMY 060pOTi Byae BCe X Taku AepxaBa.
Xoua B AOrOBOpPi CTOPOHOK IMEHYETLCS iX OpraH, ane
BiH € AMLUE NpeACTaBHUKOM. Lle He BUKAMKae cywm-
HiBIiB, Nepl 3a BCe, Y BUNaAKax, NpuU AKUX BIAMOBIA-
HWI opraH B3araai He € FOPUANYHOK 0cob0t0, caMo-
CTIMHUM Ccy6’€eKTOM LMBIAbHOrO npasa. [prUKAapoM
MOXYTb CAYXMWTU Ypsia YKpaiHU | HU3Ka AEPXKaBHUX
MiHiCTEPCTB i BIAOMCTB. | HaBiTb TOAI, KOAU YKAAAQE
AEPXaBHUM AOTOBIP AEPXaBHWIM OpraH — HOPUAUY-
Ha ocoba, BiH HacnpaBAi BUCTynae B 3a3HayeHOMY
AOTOBOPI BiA iMeHi YKpaiHCbKoi pecnybAikv, a Hi BiA
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CBOro iMeHi. Tomy iX CTOPOHOI - MOKyMNUeEM TOBapiB
i mocAyr (BiaAnoBiAHO Cy6’eKTOM BiANOBiAAABHOCTI 3a
nopyLLEHHS 3000B’A3aHb, 30KPEMa Mo onAaTi ToBapy)
HacnpaBAi € 6e3nocepeaHbo nybAiuHa ocoba (B aa-
HOMYy BMNaAKy YKpaiHCbka AepxaBa), a He Tol abo
iHLUWIM OpraH BAAAM.

Y TakoMy pasi paHa ocoba CTa€ i popManbHOLH,
i GaKTMYHOIO CTOPOHOKD AOTOBOPY i Cy6’EKTOM BiAMO-
BiA@ABHOCTI 3@ MOPYLUEHHST MOro YMOB.

B LMBiAbHMK KOAEKC MOXHa BHECTW BiANOBIAHI
3MiHM, 3rIAHO 3 SKUMW YKAGAEHHS AEepPXXaBHOIO AOrO-
BOpY € 060B’I3KOBMM AASI BUKOHABLS, TOGTO MatoTbeA
Ha yBasi cneLiaAbHi NpaBuAa, LLLO BU3HaAYaKOTb Nops-
AOK YKAGAEHHS AOTOBOPY 3 BIAMOBIAHO OpraHisadjieto
i 6e3 opraHisaljii KOHKypCY, MAETbCA NPO OpraHisali,
AKi 3aMMatoTb AOMiHYOUE MOAOXEHHSI Ha TOBApHOMY
PUHKY | € EKOHOMIYHO AOUIABHMM, y 20 — AEHHUK Tep-
MiH 3 AHA HaA@HHSA Takol NPONO3MLT i TIAbKK MpU MO-
TUBOBaHI BIAMOBI APYroi CTOPOHW NPEACTaBHUKOM
AEpXaBK MOBUHHI MPOBOAWUTU BIANOBIAHI KOHKYPCU.
MpK UbOMY YXMAEHHS BUKOHABLSA BM3HAYEHOro Aep-
XaBOK B MOAIOGHOMY BUMAAKY MOPOAXYE Y AEpXaB-
HOro MNPeACTaBHWKA MNpPaBO 3axapaTh 3060B’A3aTH
YKAQCTW BKa3aHu AOTOBIp B CyAOBOMY MOPSAKY.

B OCHOBHMX NMOAOXEHHSIX NPO NOPSAAOK YKAGAEH-
HS1 AepXXaBHMX AOrOBOpIB, NOBMHHa ByTh nepepbaye-
Ha HeobXiAHICTb BKAOUATM B AOrOBOPI, cepep iHLLIOo-
ro, NOCUA@HHS Ha TEXHiYHe 3aBAAHHSA, KaAeHAAPHUI
NnAaH, Wo6 BKAKUMTU 3MICT, eTanu i TEPMiHU BUKO-
HaHHS POBIT (MaETbCst Ha yBaa3i, LLO Ti 3 PO6IT, AKi He
BKa3aHi B KaAeHAAPHOMY MAaHI, MOXYTb OQOPMAATU-
€Sl AOAATKOBOIO YrOAOHD), MOPSIAOK 3AaYi | MPUMMaHHS
pobiT, iX BapTICTb i NOPSAOK PO3PAXyHKIB, Y3roAXeEHi
CTOPOHaMM PO3MipK BIANOBIAAABHOCTI 3@ HEYCYHEHHS
3aMOBHUKOM BUABAEHUX AebEKTIB, HEBYACHe npu-
MMaHHS pPobBIT 3aMOBHWKOM, @ TakOX MPOCTPOYEHHS
iX onaatw.

OAHe 3 MOXAMBWX AOMOBHEHb A0 AOrOBOPY € Yro-
AQ NPO PO3MOAIA 3a0LIAAKEHNX 3aCO0IB | BUHUKAMX
36UTKIB MidXX KOHTpareHTamu. O60B’A3KOBOK YMOBOHO
AEPXABHOIO AOTOBOPY MOXE CAYXWUTU BMAQUA aBaHCy,
AKUI NMOKAMKaHWI 3abe3neunt cBoevacHe i Hesne-
pepBHe diHaHCyBaHHA POOBIT. MPoMiXHI po3paxyHKK
NOBUHHI NPOBOAMTUCA Ha piBHI 95 % BapTOCTi BUKO-
HaHWX PO6IT. MpKU UBOMY, SKLO MIAPSAUMK HE BUKO-
Hye 3 CBOEi BUHK 06’emu pobiT, nepeabaueHi rpadi-
KOM iX BUPOOHMLITBA, CyMa NMPOMIXHOro naatexy, Lo
npeA’ABASIETbCS 3aMOBHUKOM, 3a GaKTUUYHO BUKOHaHI
pob0TH NOBMHHA BYTW 3MEHLLEeHa Ha BapTiCTb HEBU-
KOHaHMWX POOIT.

MoxHa nepepbaunti i psaa iHWKX cneuianbHKUX
npasWA NPO BIAMOBIAAABHICTb CTOPIH 3@ MOPYLUEHHA
AEpXaBHOro aporosopy. lNpu 3aTpumui aBaHcy, a Ta-
KOX OMAaTW BMKOHAHWX PO6IT i octaTouyHOro pospa-
XYHKY 3 MIAPSAUYMKOM AEPXaBHWIM 3aMOBHUK BiALLKO-
AOBYE APYri CTOPOHi 3anoAisiHi 36UTKKM, BKAOUAKOUM

BUTPATH, LLIO BUPA3UAWUCA B CMAATI MPOLEHTHOI CTaB-
KU. A, AKLLO He ByAyTb AOTPUMaHI TEPMiIHN BBEAEHHS
B Ait0 aBiaUiMHOI TEXHIKM BroAXEeTHE ¢iHaHCYyBaHHSA
NPUMNUHAETLCSA, | NIAPAAYMK MOBUHEH 3@ BAACHI KOLLITH
3aKiHUMTM POBOTY, AKLWO MPUUMHA 3aTPUMaHHA He
6yAae MOTMBOBaHO AOBEAEHA AO 3aMOBHMKA B pamMKax
LUMBIAbBHOIO 3aKOHOAABCTBA.

A, AIKLWIO AepXaBHWMM OpraHaMu B YCTaHOB-
AEHOMY MOPSIAKY 3MEHLLYHTbCA 3acobu BiANOBIAHO-
ro GHOAXETY, BUAIAEHI aAs diHAHCyBaHHA pPoO6IT, Ha
CTOPOHM MOKAAAAETLCS 000B’SI30K B 0060B’A3KOBOMY
NMOPSAKY MOTOAXYBaTW HOBi TEPMiHM BMKOHAHHA PoO-
6iT, @ Npu HeobXiAHOCTI — M iHWi YMOBW BMKOHAHHS
AOrOBODY.

B pnaHOMY BMMNaAKy 3a BUKOHaBLIEM He 3bepira-
€TbCSA NPaBO BMMaraTu BiALLKOAYBaHHA 36UTKiB, 3a-
MOAISHMX 3MiHO TEPMiHIB BUKOHAHHA PobiT, ane npu
BCiX iHLWIMX BUMNAAKaX, OKPIM 3MEHLIEHHSA BIOAXETHUX
KOLUTIB, AEPXaBHWM AOrOBip MOXe OyTM 3MiHEeHWN
TiIAbKM 3@ 3roAO0 CTOPIH.

B TOM Xe uac, y BCix BUNaAKaX, KOAM BIAMOBIAHI
KOLLITK, WO NPU3HAYaAAUCA AN BUKOHAHHST YMOB Aep-
XaBHOro AOroBOpY, BHACAIAOK pillEHHS BiAMOBIAHWX
AEPXaBHUX OpraHiB, AKi 3AaTHI BNAMBATK Ha HOPUAMY-
HKX ocib nybAiuHOro npaBa, He MOXyTb YT BUKOPUC-
TaHi abo npunMHeHe nopanblle ¢iHAHCYBaHHSA, Ha
OCTaHHbOIO TeX He Moxe ByTh NOKAaAEHW 0B0B’A30K
BiALLKOAYBATW BUKOHaBLIO 36MTKM B MOBHOMY 06’€EMi.

B aepxaBHOMY AOroBopi He06xiAHO 06YMOBUTH
npaBo OyAb-AKOI CTOPOHM MPW BCTAHOBAEHHI B Mpo-
Leci BUKOHaHHA pPobiT HEMUHYYOCTI OTPUMAHHS Hera-
TMBHOIO pe3yAbTaTry abo HEMOXAMBOCTI MOAAAbLLLIOIO
NPOBEAEHHA POBIT 3anponoHyBaTM KOHTPAreHTy ix
NPUNKUHEHHSA. TlicAq HAaAXOAXKEHHS Takoi Mponosuuii
CTOPOHM 3060B’sA3aHi CMiAbHO MPUMHATU PiLLEHHSA MNPO
NnoAaAbLLEe NPOAOBXEHHA PobIT, NPo 3MiHY YMOB Aep-
)XaBHOro AOroBopy abo npo 1Moro posipBaHHs.

Mopsia 3 UMM, CAIA NIAKPECAWUTH, LLO AEPXaB-
HWI AOTOBIP NOBMHEH MICTUTU B CODI NMYHKTU 3aBAAKM
AKUM MOKAAAAETLCS 000B’A30K Ha AEPXaBHOMo 3a-
MOBHMKa, CyBOPO AOTPMMYBaTWCb BUMOT LLIAbOBOrO
BUKOPUCTAHHA BUAIAEHUX KOLUTIB.

[MPUNUHEHHA AEPXaBHOMO KOHTPAKTY, 3AIMCHIO-
€TbCS, NePLU 3a BCe, 3a YrOAOHD CTOPIH, B MOPSIAKY i 3a
HacAiakaMu, nepepbaveHMK 3araAbHUMKU HOpMamu
3060B’A3aAbHOr0 NpaBa. 3pa3koBa ¢dopmMa AepXaBs-
HOro AoroBopy nepepbavae BKAFOUEHHS B HbOTO YMO-
BM MPO TEPMIiH, NPOTATOM SIKOro NOBUHHa BYTWU AOCSIT-
HyTa Taka yroaa.

OTxe, AoroBip 06CAYyroByBaHHSA aBiaLiiHOT TEXHI-
K1 B AepXaBHi NPUKOPAOHHIN CAyX6i YKpaiHu Ak aep-
XaBHUWI AOTOBIP ABASIE COHOO EAHICTb CYO EKTMBHOTO
i 06’EKTMBHOrO BOAEBUSIBAEHHA B LiASX 3abe3neyeH-
HA AepXaBHUX NOTPeD, NnepepbayeHnx y BUTpaTax Bia-
MOBIAHOIO BLOAXETY.
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AHOTALIA

CrenaHoBuy A.I. DoroBip 06cAyroByBaHHA aBiaLiiiHOI TeXHIKK B Aep)XaBHill NPUKOPAOHHIN CAYXX6i YKpaiHu
fIK Aep>XaBHUMU AOroBip. — CtatTs.

AaHa cTaTTa npucBayYeHa AOCAIAKEHHIO CneLiaAbHOro NpU3HaYeHHA BIANOBIAHUX BIAHOCKH Ta NPaBOBOro pPeryAro-
BaHHSA AAHWX NPaABOBIAHOCUH, siKi 3a6e3MneuytoTb AOCAATHEHHS BiANOBIAHOTO Pe3yAbTaTy Ha HaLjiOHAAbHOMY PiBHI.

AHani3ytoTbesi paBa Ta 060B’A3KKU CyH’EKTIB AQHWX MPABOBIAHOCKH. AOCAIAXYIOTLCS XapaKTePHi 03HaKK NPaBOBKX
OCHOB BIAMOBIAHUX BIAHOCWH AEPXaBHUX OpraHiB B LUMBIAbHO-NPaBoBOMY 060pOTi, TOKAMKAHUX 3aAOBOALHUTU NOTPEOU
YKpaiHCbKOi AepXaBu B 060POHO3AATHOCTI KpaiHu.

AKTYaAbHICTb TEMU AOCAIAXKEHHA AQHOI CTaTTi MIACUAIOETLCA TUMKW 0BCTAaBUHAMM, LLO KiAbKICTb NyOAiKaLii 3 npo-
6AeMaTUKK, 1Ika CTOCYETbCS TAKOTO BUAY BIAHOCHH, Y BITUM3HSIHIM NPaBOBI AiTepaTypi € BKpal HE3HAYHOLO, a BiAbLLICTb
npobAeMm Y il rany3i B3araai 3aAMLLMAKCA NO3a yBarok HayKoBLLiB.

KarouoBi cnoBa: poroBip 06CAyroByBaHHA aBiaLiMHOI TEXHIKM B AepXXaBHIi NPUKOPAOHHIN CAyXbi YkpaiHu, pAep-
aBHMWI AOTOBIP, BUKOHAHHS PO6IT, 06CAYroByBaHHS, AOTOBIpP HAA@HHS MOCAYT, AOFOBIpP TEXHOAOTIYHMX POBIT, KOHKYPC,
pecypc, 3aMOBHUK, NIAPAAUMK, aBiaLiMHa yacTUHa.

AHHOTAUMUA

CrenaHoBuy A.I. foroBop 06CAY)XKMBaHUA aBUALMOHHON TEXHUKU B FOCYyAOPCTBEHHOM NOrpaHUUHON CAYX6e
YKpauHbl KaK rocyAapCTBEHHbIN AOroBop. — CTaTbe.

M\aHHas cTaTha NocBALLEeHa UCCAEAOBAHMIO CMELMaAbHOrO Ha3HAUEHMS COOTBETCTBYHOLLMX OTHOLLEHWUI M NPaBo-
BOrO PEryAMpOBaHMA A@HHbIX NPABOOTHOLLIEHWH, KOTOPble 06ecneunBatoT AOCTUXEHUE COOTBETCTBYIOLLEro pesyAbrara
Ha HaLMOHAAbHOM YPOBHE.

AHanuaupytoTcs npasBa U 00A3aHHOCTU CyObEKTOB AAHHbIX MPABOOTHOLLEHUIA. MCCABAYIOTCA XapaKTepHblie Mpu-
3HaKK NPaBOBbIX OCHOB COOTBETCTBYHOLLMX OTHOLLIEHMWI rOCYAAPCTBEHHbIX OPraHOB B rpaXAaHCKO-NpaBoBoM 060poTe,
MpU3BaHHbIX YAOBAETBOPUTL MOTPEOHOCTM YKPAUHCKOrO roCyAapcTBa B 060POHOCTOCOBHOCTH CTPaHbI.

AKTYaAbHOCTb TEMbI UCCAEAOBAHUA AAHHOI CTaTbW YCUAUBAETCSA TEM 0OCTOATEALCTBOM, UTO KOAMUECTBO NyOAMKa-
LMiA No npobAeMaTUKe, KacatoLLEncs TaKoro BUAA OTHOLLIEHWIA, B OTEUECTBEHHOM NPaBOBOI AUTEPATYPE KpaiiHe He3Ha-
UMTEAbHON, @ BOALLLIMHCTBO NPOBAEM B 3TOM 06AaCTM BOOOLLE OCTAAUCh 6E3 BHUMAHWSA YUEHbIX.

KaroueBbie cnoBa: NOrOBOP OBCAYXMBAHUA aBUALMOHHOM TEXHWKU B [OCYAAPCTBEHHOW MOrpaHnUHoON cAyxbe
YKpauHbl, rOCyAaPCTBEHHbIM AOFOBOP, BbINOAHEHWE PaBoT, 0OCAYXMBaAHWA, AOTOBOP OKa3aHWUA YCAYT, AOTOBOP TEXHOAO-
rMYECKMX PaboT, KOHKYPC, PECYPC, 3aKa3UMK, MOAPAAUMK, aBUALIMOHHAA YaCTb.

SUMMARY

Stepanovich D.G. The maintenance agreement of the aviation techniques in the State Border Service of
Ukraine as a state contract. - Article.

This article is devoted to the study of special purpose relevant relations and regulation data relationships that
achieve results on the national level.Analyzes the rights and responsibilities of these relationships. We study the
characteristics of the legal framework relevant government relations in civil - legal circulation, designed to meet the
needs of the Ukrainian state in the country’s defense.Background research this article amplifies the circumstances
that the number of publications on issues relating to this type of relationship, in the domestic legal literature is
extremely low, and most of the problems in this area generally left unattended researchers.

Keywords: aircraft maintenance contract with the State Border Service of Ukraine, the State Treaty, works,
services, contract services, contract process works, competition, resources, customer, contractor, aircraft part.
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NMUTAHHSA TEOPII

YAK 347.27:347.214.1

UNOTEKA ABUXUMOIO MMYLLECTBA KAK OCOEbIU BUJ,

3AJI0TA

Kusnoea EneHa CepreeBHa

AOKTOP HOPUAMYECKMX HayK, AOLIEHT, 3aBeAyoLLaA KadheApor rpax AaHCKOIo U XO3SMCTBEHHOTO
npaBa 1 npouecca MexayHapoAHOro ryMmaHWTapHOro yHMBepcuTeTa

M noteka - 310 0cobbli BWA 3anora, rAe
B KauyecTBe oObekTa BbICTyNaeT HeABU-
Xnumoe wmmylectBo. OAHAKO, CYLUECTBYHOT CAydaw,
YCTaHOBAEHHbIE 3aKOHOAATEAbCTBOM YKpauHbl, Npwu
KOTOPbIX, MMOTEKA BO3HWKAET Ha OOBLEKTbI, KOTOPbIE
3a CBOMMU GUINYECKMMU eCTeCTBEHHbIMUW CBOCTBA-
MW OTHOCATCS K ABMXMMOMY UMYLLECTBY, HO HOpMa-
MW 3aKOHOAAQTEAbCTBA Ha HWX pPacnpocTpaHseTcs pe-
XUM HEABUXXMMOTO MMYLLECTBA.

Y. 1 cr. 181 paxpaHCKOro KoAekca YKpauHbl
(hanee - TK  YkpauHbl) [1] onpepensieT, 4to K
HEABMXMMbIM  BeLLaM MpUHaAAeXaT 3eMeAbHble
yUYacTKK, a Takke O0ObEKTbI, PACMOAOXEHHbIE Ha 3e-
MEAbHOM YyuyacTKe, NepeMelleHMe KOTOPbIX MpPeA-
CTaBASIETCA HEBO3MOXHbIM 6e3 Mx obecLeHWBaHUS
W U3MEHEHUA Ha3HauveHus. B HacTosillee Bpems aTa
HOopMa He oTBevaeT noTpebHocTaM obliecTBa U, no
HalleMy MHEHUIO He OTBevyana UM AQXe Ha MOMEHT
npuHATUA TK YKpauHbl.

B Hayke rpaxaaHckoro npaBa AASITCS AMCKYC-
CUW OTHOCUTEABHO MOHATUA KATEMOPUKN «HEABUXUMOE
UMyLLLECTBO». HEB3MpPaAna Ha TO, UTO Pas3spAEAEeHUe NMY-
LLEeCTBa Ha ABUXMMOE U HEABMXMMOE 3aKPENAEHO B
rpaxxAaHCKOM 3aKOHOAATEALCTBE OOAbLLMHCTBA CTPaH
MKpa, B OTEYECTBEHHOW FPaXXAAHCKO-NPaBOBOMN AOK-
TPUHE HET €AMHOW MbICAW O MOHATUU KaTEropun «He-
ABWXUMOCTb» U KPUTEPUEB OTHECEHUS K HEW. YeTKUH
3aKOHOAATEABbHbIN KPUTEPUIN PA3AEAEHUSA UMYLLIECTBA
Ha ABMXMMOE U HEABUXUMOE KpanHe HeOobXOAMM.
Beab npu 6€CCUCTEMHOM  OTHECEHWM PA3AMYUHbIX
BMAOB WMYLLECTBA K KaTeropum «HEeABMXMMOro»
BO3HMKAET BOMPOC 06 YCAOBHOCTM MOHATUSA AAHHOM
kateropnun. C NPakTMUYECKON TOUKU 3PEHUSA 3TO HEAO-
NyCTMMO, NOCKOAbKY 3aKOHOAATEABCTBO YCTaHaBAMBA-
€T pa3AnYHble NPaBOBbIE PEXUMbI ABUXUMOTO U He-
ABWXMMOTO UMYLLIECTBA.

B topnamMueckomr Hayke CAOXUANCH TPU TEOPUM NO-
HATUA «<HEABMXMMOCTW». [epBasi, Hanboaee pacnpo-
CTpaHeHHasa npeaAaraeT npu3HaBaTb HEABMXMMOC-
TbHO BELUU, KOTOPbIE UMEIOT KPEMKYHO CBA3b C 3EMAEN

(K. MobepoHocues, E. BacbkoBckuid, t0. fambapos).
MpeactaBuTean BTopon koHuenumu (. LeplieHeswnuy,
K. MaanwweB, N. ®paHuecCoH) ccbinafiCb Ha Cyaeb-
HYIO NMPaKTUKY B CBOE BPEMS, MPEAAaraAu Mpu ONpea-
€NeHUU TMPU3HAKOB HEABMXMMOCTU PYKOBOACTBO-
BaTbCs KPUTEPUEM «HAAUUMA HOPUAMYECKOW CBA3MK
npaB BAAAEAbLA CTPOEHMA C 3EMAEN, Ha KOTOPOM
OHO MOCTPOEHO», CYMTasd, YT0 HE HaAO NPU3HaBaTb
HEABWXUMOCTBIO COOPYXEHUA, MOCTPOEHHbIE HA uy-
XOM 3eMAe 1 BpeMeHHble. CylecTBoBana U MpoOMeXx-
YTOYHas MbICAb, COTAGCHO KOTOPOM MOXHO BbIAEAWTb
W TpeTtbio Teoputo. Ee npeacrasutean - A. Bopwmc,
B. EAbsilueBMY 1 A. AymalleBCKMIA. 10 X MHEHMUIO,
COOPYXEHUS, NOCTPOEHHbIE HA YyXOM 3EMAE B CUAY
006a3aTeAbCTBEHHOrO NpaBa HEOBXOAMMO CUMUTaTb BeE-
LAMK ABMXKMMbIMW, @ CTPOEHUS, CO3AAHHBbIE B CUAY
BELLUHOrO MnpaBa Ha 3Ty 3EeMAK, — HEABMXMMbIMU
Bewamu. [locaepHAA Teopuss MOXET HaWUTu B
COBPEMEHHbBIX MPaBOBbIX CUCTEMAx KaK CTOPOHHU-
KOB, TaK W OMMOHEHTOB, HO, MO HalleMy MHEHWIO
OYEHb TPYAHO He cuuTaTb HEABUXMMOCTbIO 3AaHME,
KOTOpOE BO3BEAEHO Ha 3eMAe, B3ATOM B AOAIOCPOY-
HYHO apeHAy, Hanpumep Ha 90 aeT.

HekoTopble OPUCTblI  yCTAaHaABAMBAIOT, u4TO
BblOPaHHbIN 3aKOHOAGTEAEM KPUTEPUI ANA Pa3TPaHu-
YEHNSA ABUXKMMOIO U HEABMXMMOTO MMYLLECTBA — BO3-
MOXHOCTb NepemMeLleHns umyllecTsa 6e3 ero obec-
LEeHUBaHUA U UIBMEHEHUA ero Ha3HaUYEeHUs — ABASIETCA
HEAOCTaTOUHbIM AASI OMpeAeAeHnst chepbl AENCTBUA
3akoHa YKpauHbl «06 nnoteke» ot 5 utoHa 2003 .,
Ne 898 - VI [4]. [MoaTOMY, OTMEUYEHHbIN KPUTEPUI CAE-
AYET AOMOAHWUTB CNeumanbHbIMU 3aKOHOAATEABHbBIMM
NMOAOXEHMSAIMM O TOM, UTO BPEMEHHbIE 3AaHUA U CO-
OPYXXEHUA K KaTeropum HEABUXKMMOIO UMYLLIECTBA He
npuHaanexat. CrepyeT TakKe peLlmTb BONPOC O BO3-
MOXHOCTU OTHECEHUS K HEABMXMMOMY WMMYLLECTBY
KOMMYHUKaUMK, AOPOF, TPOTyapoB, MpeAnoAaras,
YTO 3T OOBLEKTbI OXBATbIBAIOTCS 3aKOHOAATEAbHbIM
onpeAeAeHUEM MOHATUA HEABUXMMOIo UMYyLLLECTBa,
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HO WX TEXHUUYECKask UHBEHTapu3aLusa Ha 310 BpeMms
Ae-daKTo He ocyLlecTBasieTcs [5].

HekoTopble BelUM OCTAKOTCA BHE BAWUSIHUSA
HopMbl cT. 181 TK YkpauHbl. Hanpumep: cpybbl,
KYPOPTHblE AOMa, BarOHYMKM AAA OTAbIXa M T. I
A BO-BTOPbIX, TEXHOAOTMU MEPEMELLEHUA HEABUXU-
MOCTU MPUMEHSIAUCL B MUpe elle ¢ 1455 1. korpa
ApucTtotenb GbopaBaHTU NEPEHEC KOAOKOABHIO LIEPK-
Bn CaHta-Mapua MapXopHe cO BCEMW 3BOHaAMM
60AblLe ueM Ha 10 M. B 1934 1. uHxeHep KupaaH ne-
peABUHYA B MakeeBKe KMPMMYHOE ABYX3TaXHoOe 3Aa-
Hue noytbl Becom 1300 1. Bo3amMoXxHO, aBTopbI CT. 181
'K YKpaunHbl No-ApyroMmy noHMMatroT «<HEBO3MOXXHOCTb
nepemelleHns 6e3 ux obecueHBaHWA U UBMEHEHWSA
Ha3HauyeHWs», HO B HacTosllllee BpeMsi He0BXOAMMO
KOHCTaTMpOBaTb BO3MOXHOCTb MEPECMOTPa MOAOXKE-
HUM, KOTOPbIE PEFYAUPYOT OTMEUEHHbIE OTHOLLIEHUS.

HeKkoTopble OPUCTbI U 9KOHOMMWCTbI MbITAOTCA
MOHATb MPUPOAY HEABUXKMMOCTU pPacKpbiB ¢uU3Myec-
KO€, 3KOHOMUYECKOE U NPaBOBOE COAEPXAaHUE.

Ha onpeaeneHMe HOPUAMUYECKOTO AEAEHUST Be-
e Ha ABUXUMbIE WU HEABMXMMblE 0OpalLan BHU-
MaHue A. WU. Menep, KOTOpbIM yCTaHaBAMBAA, 4TO
“HEABUXMMOE MMYLLECTBO MO HalleMy 3aKOHOAa-
TEAbCTBY — 3€MAW, AOMa, 3aBOAbl W T. A.; ABWXMU-
MO€ - MOPEXOAHbIE W PEeUHble CyAQ, KHWUMU, KapThbl,
WMHCTPYMEHTbI, CKOT, XAeb CXaTbl U MOAOTbIN U Tak Aa-
Aee. CAOBOM, paspeneHue UMyLLLeCTBa Ha ABUXUMOE
N HEABWXMMOE, NPUHATOE 3aKOHOAATEAEM, OTBEYaET
NPUPOAE BELLEN: BCE MMYLLLECTBO, KOTOPOE MO NPUPO-
A€ CBOEW OKa3blBaeTcs ABMXUMbIM Y HEABMXUMbIM,
NPU3HaEeTCA TaKUM U 3aKOHOAQTEALCTBOM [3].

OpHaKko, oTcyTcTBYeT HeobXOAMMOCTb B TOM,
yTobbl HOPUAMUECKOE pa3AENeHMEe WMMYLLECTBA Ha
ABWXMMOE U HEABMXMMOE COBMapano ¢ GU3NUYECKOM
BO3MOXHOCTbIO MEPEMELLEHUA BELLEW B MPOCTpaH-
cTBe: B 06AacTM npaBa Takoe paspeneHue Umylle-
CTBa MMEET TO 3HA4YeHWe, UYTO OAHM OMpeAeAeHMs
CBA3bIBAKOTCA C BELWAMU HEABUXUMbBIMU, UHbIE C BE-
LWAaMW ABUXUMBIMU; HO MMYLLLECTBO, KOTOPOE NPU3Ha-
eTcsl M0 3aKOHY HEABUXUMbIM, HEABWXMMO MO CBOEN
NPUPOAE MAK OHO ABUXMMOE — 3TO BCE PaBHO; U €CAH,
Hanpumep, 3aKOHOAATEALCTBO HAMAET HEOHXOAMMbIM
KaKoe-To OMpeAeNeHne, KOTOPOEe KacaeTca HEABUXU-
MO0 MMYLLIECTBA, PACcnpoCTPaHUTb U HA UMYLLECTBO
ABWXMMOE, TO ONpeAeneHre 3T0 BYAET NPUMEHSITbCS
N K ABUXKUMOMY MMYLLIECTBY, U HaoboporT [3].

OTHOCUTEABHO ABWXMMOIO MMYyLLECTBA, TO Y. 2
cT. 181 TK YKpauHbl OTHOCUT K HEMY BELLU, KOTOPbIE
MOXHO CBOBOAHO Mepemellatb B MpocTpaHcTBe. Ha
Takne BUAbI ABUXKMUMOTO MMyLLECTBA (N0 GUBNYECKUM
CBOMCTBaM) Kak BO3AYLUHbIE MU MOPCKME Cyaa, CyAa
BHYTPEHHEro MnAaBaHUsA, KoCcMUUYeckre o06bekTbl TK
YKpauHbl yCTaHaBAMBAET MPaBOBOW PEXUM HEABU-
XWUMOro UMyLLLECTBA, HO, B COOTBETCTBMM C N. 2 CT. 1

3akoHa YkpauHbl «O rocyAapCTBEHHOM perucrpaumm
BELLIHbIX MPaB Ha HEABMXUMOE UMYLLIECTBO 1 UX Orpa-
HUueHui» oT 1 urona 2004 ropa Ne 1952 - |V Ha aTK
00BbEKTbl HE pPacnpoCTPaHSIETCA MPABOBOM PEXUM
roCyAapCTBEHHOM pPerncTpaLmMm BellHbIX NpaB Ha He-
ABWXMMOE UMYLLECTBO.

Takvm 06pa3omM, BO3HUKAET HOPUAMYECKASA KOA-
AM3WUST — 3aA0T BO3AYLUHbIX U MOPCKUX CYAOB, CYAOB
BHYTPEHHEro MAaBaHWUSl, KOCMUUYECKNX OOBEKTOB pe-
rYAMPYeTcs Mo npaBUAAM HEABWXUMOCTM (MNOTEKM),
a npoueaypa peructpaumy 3anora AaHHOroO UMmylle-
CTBa (BELUHbIX NMPaB Ha HEABUXMMOE MMYLLECTBO WU
WX OrpaHUYEHUI) MPOUCXOAUT Kak ABUXUMbIX BELLEN.

B Poccun TepMUH «HEABUXMMOE U ABUXMMOE
MMYLLECTBO» BMepBble NOABUACS B 3aKOHOAATEALCTBE
BpemMeH npasaeHus letpa | B Ykase or 23 maprta
1714 r. «O nopsipke HaCAeAOBaHUSA ABMXUMOIO U He-
ABWXMMOTO MMyLLecTBa». [10A HEABUXUMbIM MMYLLE-
CTBOM MOHUMAAMCb 3EMASI, YIOAbS, 3AaHUSA, 3aBOAI,
babpukK, AaBKWU. K HEABUXMMOMY TaKxXe OTHOCUAUCH
NMOAE3Hble MCKOMAeMble, KOTOPblE HAXOAATCA B 3EM-
A€ W pasHble CTPOEHWS, KOTOPble BO3HOCATCS HaA
3eMAEeN, a TakXe MOCTPOEHHbIE MoA HEW, Hanpumep:
LLIAXTbl, MOCTbI, AAMObI.

Poccuitickoe 3akoHopaTeAbcTBO XIX -  Hau.
XX BB., B CBOAE rpaxAaHCKUX 3aKOHOB AEAUAO UMY-
LLIECTBO Ha «BCSIKOTO POAY HEABUXUMbIE, ABUXUMbIE,
pa3penbHble, HepasAeAbHble, BaaronprobpeTeHHble
1 popoBbler. CT. 384 CBOAQ ... OTHOCUMAG K HEABUXMK-
MOMY MMYLLECTBY 3EMAM, YTOAbS, AOMa, 3aBOAbI, da-
6pUKK, AaBKM, BCIKME CTPOEHUS U MYCTble ABOPOBbLIE
MEeCTa, a TakXe XeAe3Hble AOPOTrk».

lpaxaaHcknin kopeke Poccuiickon depepaumm
OTHOCWUT K HEABWXMMOMY WMYLLECTBY 3eMeAbHble
y4yaCTKM, YYyaCTKM HeAp, BbIAEAEHHbIE BOAHblE
00bEKTbI U BCE, UTO TECHO CBSA3AHHO C 3EMAEN, T. €
06bEeKTbI, NEpeMeLLEHNE KOTOPbIX 683 CopasMepHOro
yuwepba mMx Ha3HaYeHUO HEBO3MOXHO, B TOM UMUCAE
Aeca, MHOTOBEKOBbIE HAaCaXAEHMs!, 3AaHUSA U CTpoe-
Hus. (cT. 103 TK PO) [2].

HOpnanuecknmm 0CcoBEHHOCTSMKU  pasrpaHuye-
HUSA ABUXKMMOTO M HEABMXMMOIO UMYLLECTBA, ABAS-
eTcsl 3aKOHOAATEABHOE 3aKpenAeHne U 0dopMAEHKE
npaB Ha Takne BUMAbI MMyLLieCcTBa. [prMpoaa npaB Ha
3EeMAKO U APYroro HeABMXMMOIO MMYLLECTBA, BKAMO-
yas MNOTeKy, U Apyrve BUAblI NpaB, KOTOpble Npu-
MEHAKTCA AN obecrneyeHus MnoralleHus CCyAbl, B
OCHOBE CBO€W OTAMYAEeTCA OT MpaB Ha ABMXMMOE
MMYLLECTBO, M, CAEAOBATEABHO, METOA MOUCKA 3TUX
npaB W OLEHKU OTHOCUTEAbHbIX NPUOPUTETOB TpebyeTt
CO3AaHUA U BEAEHWSI peecTpa HEABUXUMOIO UMyLLE-
CTBa, KOTOPbIN BYAET OTAMUATLCS OT PeecTpa ABUXM-
Moro mMmyulectBa. CyTb obecneyeHns HeABUXUMbIM
WU ABUXMMbIM MMYLLLECTBOM MHOro 06Llero, M3 yero
MOXHO CAEAaTb BbIBOA, UYTO AASI HUX CAEAYET CO3AATh
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M BECTWM OAMH peecTp. MpaBa coBCTBEHHOCTU Ha He-
ABWXUMOE UMYLLECTBO GaKTUUYECKM MPEAOCTABAAOT-
cs nyTem perncrpaumu, Toraa kak cobCTBEHHOCTb Ha
ABWXUMOE UMYLLLECTBO HE PETUCTPUpPYETCA BOOOLLIE.

18 Hosibpa 2003 ropa BepxoBHana Papa
YKpauHbl npuHAra 3akoH YKpauHbl <06 obecrneyeHnn
TpeboBaHUN KPEAUTOPOB U perucTpaumm obpemeHe-
Hui» Ne 1255 - IV, npu3BaHHbIM ONPEAEAWUTb NPaBo-
BOV PEXWUM PEeryAMpoBaHusi obpeMeHeHU, BO3HUK-
HOBeHMS 0OHapPOAOBaHME U pean3aumm APyrix npas
FOPUAMYECKNX AWLL OTHOCUTEABHO ABMXXMMOTO MMYLLIE-
CTBa. 3aKOH ynpas3aHUA focypaapCTBEHHDBIV PeEECTp 3a-
AOTOB ABWXMMOIO MMYyLLECTBA U BHEAPUA BEAEHWE
[ocyaapCTBEHHOrO peectpa 0bpeMeHeHU ABUXUMO-
ro UMyLLecTBa. B yka3aHHbIM peecTp AOAXHbI 3aHO-
CcUTbCS 06peEMEHEHUS ABUXMMOTO MMYLLIECTBA.

B cootBetctBUM ¢ 3aKOHOM YKpauHbl «06 uno-
Teke» KabuHeT MuUHUCTPOB YKpauHbl paspaboTtan
BpemeHHOe MOAOXEHWE O TOCYA@PCTBEHHOM peru-
cTpauumn unotek. Kpome Toro, BepxoBHow Papow
YkpauHbl 1 ntons 2004 ropa NpUHAT 3aKOH YKpauHbl
«O rOCYyAapCTBEHHOW perncrpaumyM BellHbIX MpaB
Ha HEABWXMMOE MWMYLLECTBO WM WX OrpaHUYeHue»
Ne 1952 - IV, KOTOpbIA ONPEAEASET NMPUHLMUMNbI CO-
3A@HMA CUCTEMbI TOCYAAPCTBEHHOW perncrpaumm
BELLHbIX MPaB Ha 3eMEeAbHbIE YYACTKM U APYroe He-
ABWXUMOE WMYLLECTBO, OrpaHWUeHWe 3TUX MpaB.
AaHHbIM 3aKOHOM OMpPEeAEeAEeHO CO3AaHWME EeAMHOM
CUCTEMbI TOCYAAPCTBEHHOW PErUCTpaLuu BeLLHbIX
npaB Ha 3eMeAbHble YYaCTKW U APYroe HeABUXMK-
MO€ WMMYLLLECTBO, YCTAHOBAEHUE OrPaHUYEHUN 3TUX
npaB. OAHaKo, CO BCTYNAEHMEM B CUAY OTMEUYEHHOTO
HOPMAaTUBHO-NPABOBOr0 akTa YyKasaHHYK CUCTEMY
BCe elle TPYAHO Ha3BaTb EAMHCTBEHHOM.

Cratbsl 23 3akoHa YkpauHbl «O rocypapcTBeH-
HOW pernctpauMy BeLUHbIX MPaB Ha HEABWXMMOE
MMYLLECTBO M WX OrpaHUYeHne» paccMmaTpuBaeT 3a-
AOT (MMOTEKY) HEABMXMMOIO UMYLLECTBA Kak OrpaHu-
yeHWe BeLIHbIX NPaB Ha HEABMXMMOE UMYLLECTBO U
TpebyeT ux pernctpauun B flocyAapCcTBEHHOM peecTpe
npaB Ha HEABMXMMOE UMYLLECTBO M X OFPaHUUYEHUM.
OAHaKo, HM yKa3aHHasi cTaTbsl, HW 3aKOH B LEAOM He
OMNpeAeNsitoT NOPAAOK U 0COBEHHOCTM perncrpaumu
MNoTekn. B yacTHOCTK, HE OMpeAeneH MOPSAOK BHe-
ceHua B [ocypnapCTBEHHBLIM peecTp npaB Ha HeABU-
XMMOE MMYLLECTBO U UX OrpaHUUYEHUI cBeAEHWI 06
UNOTEKOAEPXATEAE U UMOTEKOAATEAE, WMYLLIECTBEH-
HOM TMNOPYy4YUTEAE, OMUCAHUM TMPEAMETA UMOTEKMH,
nHoopmaumnmu ob ocHoBHoM obecneyeHHOM 06s3a-
TEAbCTBE, CPOKE €ro NOAHOMO BbINMOAHEHMS, CCbIAKU O
BbIMyCKe 3aA0FOBOM MAM ee OTCYTCTBUKU. He naeT peub
M 0 HEOBXOAMMOCTU U MOPSIAKE BHECEHWUSI CBEAEHUN
06 M3MEHEHWM YCAOBUI 0BpeMeHEHMA HEABUXMMOTO
MMYLLECTBA MMNOTEKOW, OTCTYNAEHWE NpPaB Mo UMNoTeuy-

HOMY AOrOBOpPY M Nepepady, aHHyAMpOBaHWE Bblaauy
AybAMKaTa 3aA0r0BOM U Bbipavy HOBOWM 3aA0TOBOM.

12 anpenst 2004 ropa 6bIA BBEAEH B AENCTBUE
focynapCTBEHHbIA PEecTp WMNoTek, eAMHCTBEHHas
KOMMbloTepHasa 6as3a AaHHbIX 06 0OpPEMEHEHUN U U3-
MEHEHWMU YCAOBWIA 06pEMEHEHNA HEABUXMMOTO UMY-
LLIeCTBa MMOTEKOM, OTCTYNAEHWE NPaB Mo UMNOTEUHOMY
AOFOBOpPY, Nepepayy, aHHyAMpOBaHKWe, Bblaady AyOAu-
KaTa 3aA0rOBOM U BblA@uy HOBOM 3aA0rOBOW.

CnepoBaTenbHO, NpaBa, NpeAoCTaBAEHHbIE Ha
ABWXUMOE WMYLLECTBO, MOXHO BbIABUTb C MOMO-
b0 MOUCKa 3@ MMEHEM BEpPOSATHOr0 AOAKHMKA, a
npaBa Ha HEABMXMMOE UMYLLECTBO CAEAYET MCKaTb
3a 3eMeAnbHbIM yyacTkoMm. CouyeTaHWe ABYX CUCTEM
He NMPUHECET HUKAKMX MPEUMYLLECTB MOCKOAbKY MO-
UCK B 06beAMHEHHOW CUCTEME BCe paBHO Hapo byaeTt
NPOW3BOAUTL MO-PaA3HOMY AAST ABMXKMMOIO M HEABU-
XMMoro wmmyliectsa. AybAMpoBaHUS AEMCTBUMI Ha
npaktnke mM3bexartb He ypactes. EcAM 3anmopatenb
3aMHTEPECOBAH B 3eMEAbHOM Y4YacTKe, KOTOPbIM Ha-
xoauTCcs B obecrneyeHun, MOMCK AOAKEH OCYLLECT-
BAATbCA MO MECTY HAaXOXAEHWA 3EMEAbHOro y4act-
ka. EcAan 3aMmopaTtenb 3anHTEpecoBaH B ABUXKMMOM
MMYLLECTBE, MOUCK CAEAYET NPOU3BOAUTL 3@ MMEHEM.
06beAUHEHWE ABYX PEECTPOB HE U3MEHSIET CUCTEMY U
HUYEero He ynpoulaet.

3akoH YkpauHbl «06 unoteke» B cT. 1 [4] ycTa-
HaBAMBAET, YTO 3aAOr BO3AYLUHBIX M MOPCKMUX Cy-
AOB, CYAOB BHYTPEHHEr0 MA@BaHUA, KOCMMUUECKMX
06BbEKTOB, UMYLLIECTBEHHbIX NPAaB Ha HEABUXMMOCTD,
CTPOMTEABCTBO KOTOPOM HE 3aBEPLUEHO, PErYAUPY-
eTcs 3a npaBWAAMM, OMNPEAEAEHHbIMWU AAHHbIM 3a-
KOHOM. To eCTb B CAyyae, KOrAa B KauecTBe obbekTa
3an0ra BbICTYNalT AAHHbIE BUAbI BELLEW, PEYb UAET
06 unoteke ABWMXMMOIO WMMYLLECTBA, WMAM MWMNOTEKE
0COBEHHbIX 0OBbEKTOB.

Mnoteka oTMeUeHHbIX 06BEKTOB peryAMpyetcs
3akoHOM YKpauHbl «O6 unoteke» U cneunasbHbIMU
3aKOHOAATEABHbBIMUW aKTaMMU.

Hanbonee aApeBHWMM WM3BECTHbIM AOFOBOPOM,
KOTOPbIN NpeAcTaBASeT coboi AOrOBOP CCyAbl O 3a-
AOTe cyAHa, 6biA poroBOp Byamepun. Ero 3akarouan
KanuTaH CyAHa B MOAb3Y KpeauTopa AAA obecneuve-
HUS1 ero 06s3aTeAbCTB MO AOroBOpPY CCyAbl. OH BbIA
M3BECTEH €eLLEe FPeYeckoMy npaBy M BCTPEYaACH B
puMckom npaBe. MNpeaMeToM 3anora 6bIA0 TOAbKO
CYAHO, 3TO OblA@ «AEHEXHasi cCyAa NoA 3aAor CyA-
Ha W rpy3a, NMOAYYEHHasA 4yepe3 BAAAEABLEB Kamnu-
TAaHOM CYAHa, B CAyvyae KpanHeil HeobXxOAMMOCTU B
AEHEXHbIX CPEACTBaX AAA 3aBeplUeHus percar. Ha
CMeHy ByAMepPHK NPULLAM 3aA0T MOPCKUX CYAOB aH-
FAOCaKCKOro NnpaBa M MnoTeka MOPCKMUX CYAOB KOHTU-
HeHTaAbHOro npasa [6].

OCHOBY COBPEMEHHOIO 3aKOHOAATEABHOMO pe-
ryAMpOBaHWS 3aA0ra MOPCKMX CYAOB B YKpauHe co-
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ctaBastoT TK YkpanHbl 2003 r., 3akoH YkpauHbl «O
3anore» 1992 r. Kopoekcom ToproBoro MopenaaBaHus
(KTM) YkpauHbl 1995 r., 3akoH YKpauHbl «O6 nunote-
ke» 2003 .

Nnoteka MOPCKUX CYAOB HEMOCPEACTBEHHO
npeaycmotpeHa rnaBo 9 KTM YkpawHbl. [peametom
UMOTEKM MOXET BbITb AOBOE CYAHO UAM CYAHO, KOTOPOE
CTpOUTCSH, 3apernctpupoBaHo B [oCyAaapCTBEHHOM
cyAoBOM peecTpe YKpauHbl WA CyAOBOM KHWre
YkpauHbl. KTM YKpauHbl B CT. 15 npu3HaeT CyAHO
KakK CaMOXOAHOE WMAW HECaMOXOAHOE MAaBy4yee Co-
OPYXEHME, KOTOPOE MCMOAb3YeTCA AAA MPU3HAHHOM
uean. B cootBetctBMM co CT. 366 KTM YKpauHbl HO-
TapuanbHOE YAOCTOBEPEHME AOrOBOpa UMOTEKU MOP-
CKMX TOProBbIX CYAOB AOAKHO ObiTb 3@ MECTOM peru-
CTpaumu cyAHa B [ocyAapCTBEHHOM CYAOBOM pPEECTpe
YKpauHbl UAu B CypAOBOM KHUTEe YKpauHbl [6].

CneunanbHble KoAeKCbl 3aKpEnAsoT, npexae
BCEro, MOHATUE 3TUX 0OBbEKTOB. BO3AYLIHbIV KOAEKC
YKpauHbl oT 4 masa 1994 p. pernameHTupyeT B CT. 15,
YTO BO3AYLLUHOE CYAHO — 3TO AeTaTeAbHbI annapar,
KOTOPbIN AEPXMTCA B aTMOcdepe 3a CUeT ero B3anmo-
AENCTBUS C BO3AYXOM, OTAMUAIOLLLErOCS OT B3aUMOAEW-
CTBMSI C BO3AYXOM, OTOUTBIM OT 3EMHOW NMOBEPXHOCTH,
M cnocobeH MaHeBpWMpOoBaTb B TPEXMEPHOM MNpo-
cTpaHctBe. CornacHo BK YKpauHbl BO3AYLUHbIE CyAa
Pas3AENsoOTCA Ha roCyAapCTBEHHbIE, TPaXXAaHCKUE U
3KCMepUMeEHTaAbHbIE. [PaXxaaHCKUEe BO3AYLLHbIE CyAd
noaaexar ob6s3aTenbHOM perncTpaumMm M MoryT ObiTb
3aperncTpupoBaHbl TOAbKO B OAHOM rOCyA@pCTBe.

[paxAaHCKOMY BO3AYLLIHOMY CYAHY, 3aHeceH-
HOMY B FOCYA@PCTBEHHbIV PEECTP BO3AYLUHbIX CYAOB
YKpauHbl, BblAaeTCs PErucTpaLMoHHOE YAOCTOBEpe-
HUWe, KOTopoe AABASIETCA GaKTOM MPU3HaHWUS ero Hauu-
OHaAbHOWM NPUHAAANEXHOCTH.

[ocyAnapCTBEHHbIE BO3AYLUHbIE CyA@ MOAAE-
XaT peructpauMum B pPeecTpe TroCyAapPCTBEHHbIX
BO3AYLIHbIX CYAOB  YkpauHbl. [lpaBuaa  peru-
CTpaUMKM  TOCYAApPCTBEHHbIX  BO3AYLUIHbIX  CyAOB
YKpauHbl ycTaHaBAMBaeT MUHUCTEPCTBO 0O6OPOHbI
YKpauHbl. TpaBuvAa perucTpauun  rpaxAaHCKUX
BO3AYLUHbIX CyAOB B YKpauHe YyTBEPXAEHbI MPUKa30M
lfocaBnacayx6bl ot 31.01.2006 r. Ne 67, UCNOAb-
3YIOTCH €€ CrneumMarmctaMu, a Takxe BAaAeAbLamu,
apeHpaTopamMu UAM MOAL30BATEAAMU AAS perncTpa-
UMK (Nnepepernctpaumnmn) BO3AYLLHbLIX CyAOB B rocyAap-
CTBEHHOM peecTpe rpaxAaHCKUX BO3AYLUIHbLIX CyAOB
YKpauHbl. Kpome TOro, [lpaBuaa ycTaHaBAUBAIOT,
YTO 3anuCb O 3aA0re BO3AYLLHbIX CYAOB AONKHA ObiTb
cAenaHa B JXXypHane yyeTa 3aA0roB Ha BO3AYLUHblE
cyaa (n.n. 2.10 TMpaBWA perucTpaumm rpaxAaHCKUX
BO3AYLLHbIX CYAOB B YKpauHe), BEAeHWEe KOTOPOro no-

AOXEHO Ha [hNaBHYyH MHCMEKLMIO N3 6e30nacHOCTU no-
AETOB rpaxAaHCKMX BO3AYLLHbIX CYAOB.

3aKoH YkpaKHbl «O KOCMUYECKON AEATEABHOCTM»
ot 15.11.1996 r. 3aKpenAsieT onpeaereHre 06bEKTOB
KOCMUYEcKon pesiTenbHoCTU. CT.1 3akoHa onpea-
ensieT, UTO OOBbEKTbl KOCMWUYECKOW AEATEAbHOCTM
(KoCMWYeckasa TEXHUKA) - MaTepuanbHbl NPeAMETbI
WMCKYCCTBEHHOIO TMPOUCXOXAEHUSA, KOTOPblE MNPOEK-
TUPYIOTCH, MIFOTOBASIIOTCS U 3KCMAYATUMPYIOTCA KaK B
KOCMMYECKOM MPOCTPAHCTBE (KOCMUYECKUIM CETMEHT,
KOCMMUUeCKasi MHOPaCTPYKTypa), Tak U Ha MOBEPXHOC-
™ 3eMAM (Ha3eMHbIM CEerMeHT, Ha3eMHas UHOpa-
CTPYKTypa) C LEAbIO UCCAEAOBAHMA U UCMOAB30BaHME
KoCcMuyeckoro npoctpaHctea. Cr.ct. 12-13 3akoHa
ycTaHaBAMBAOT NPaBKAA OTHOCUTEABHO YCAOBWI NMOAb-
30BaHUsI 0O6bEKTAMWU KOCMUUYECKON AESTEABHOCTU 3TO
cepTudUKaLma U perucTpaums atTux obbekToB. Atoboli
0O0BEKT KOCMUUYECKON AEATEABHOCTM B YKpauHe no-
ANEXUT cepTUdUKaLmMmM Ha COOTBETCTBME TpeboBaHM-
AM 9KCNAyaTaLMOHHOW NMPUTOAHOCTU, YCTAHOBAEHHbIM
AEVCTBYHOLUMMUK B YKpaUHe HOPMaTUBHbIMU AOKYMEH-
TamMu, U3 0GOpPMAEHUEM CepTUdUKaTa COOTBETCTBUA.

HeobxoAMMO OTMETWTb, YTO COFAACHO CT. 2
AoroBopa O npuHUMNAX AEATEAbHOCTW rOCYyAapCTB
N0 UCCAEAOBAHUIO U UCMOAB30BAHUIO KOCMUYECKOrO
npocTpaHcTBa, BKAtOUas AyHy M Apyrue HebecHble
Tena (1967 p.), NpAMO NPEAYCMOTPEHO, UTO KOCMMU-
ueckoe NPOCTPaHCTBO, /\yHa, Apyrue HebecHble Tena
He NoAAEXaT MPUCBOEHUIO HX NyTEM NPOBO3rAALLEHUS
Ha HUX CyBepeHUTEeTa, HU NMyTEM UCMOAB30BaHUA UAK
OKKyNnaumu, HA KaKUMKU-AMBO APyrMMK criocobamu.

Kpome Toro, OCHOBHbIM HOPMaTUBHbIM aKTOM,
B CAyuyae npuMeHeHnss 0O beEKTOB KOCMUUECKON Aes-
TEABHOCTU SIBASIETCA MOAOXeEHUe ocTaHoBAeHus BP
YkpauHbl «O npaBe COOCTBEHHOCTW Ha OTAEAbHblE
BUAbI MMmyllecTBa» OT 17 wutoHA 1992p., kotopoe
yCTaHaBAMBAET OrpaHMUeHWe MO Kpyry cybbekTos,
KOTOpble  MOMyT WMETb npaBo COOBCTBEHHOCTM
Ha OTAEeAbHble BWAbI MMyLLecTBa. Aa, paKeTHo-
KOCMMWYECKNE KOMMAEKCHI, COrAacHo n. 1 MepeyHs Bu-
AOB MMYLLIECTBA, KOTOPOE HE MOXET HAXOAMTLCS B COO-
CTBEHHOCTU rpaxAaH, obLEeCcTBEHHbIX 0O6beANHEHWI,
MEXAYHAPOAHbIX OpraHu3aumi U HPUAMUYECKUX AWMLY
APYTMX TOCYAQPCTB Ha TEPPUTOPUU YKPaWHbl IBASET-
csi NpaBoM cOBCTBEHHOCTM rocypapcTBa YkpauHa. To
€CTb, BO3HMKAET UAU KOAAMU3US HOPM TPaXKAaHCKOro
3aKOHOAATEABCTBA WMAW yCTaHaABAMBAETCA OrpaHuye-
HWE OTHOCUTEAbHO Kpyra AWL, KOTOpPble MOryT ObiTb
y4YaCTHMKaMM UNOTEYHbIX NMPaBOOTHOLLEHWI, TAE B Ka-
yecTBe NPeAMeTa BbICTYNatoT 06bEKTbl KOCMUYECKON
AESATEABHOCTU. JTOT BOMPOC CAEAYET YperyaupoBaTb
HOpPMaMM rpaxAaHCKOro, KOCMMUUYECKOro npasa.



YACOMMCUMBINICTUKM B B B @ @ @ @ @ @ @ @ @ @ @ @@ EEEE @ @ 39

AMTEPATYPA

1. T'paskmanckuii Komekc Ykpauusl ot 16 suBapa 2003 . // Binomocti Bepxosroi Pamu Ykpainu. — 2003. — Ne 40-44. — Cr. 356.

2. Tpaknmanckuii Komekc Poccuiickoii ®emepauuu @ u. 1 u 2. — odun. Teker ma 1.02.1999 / MunnctepcTBO fOCTHIHMH PoccuiicKoi
Depepaunn. — M. : Hopma-Mugppa-M. — 1999. — 555 c.

3. Meiiep [I. U. Pycckoe rpaxnanckoe mpaso. Urenus JI. M. Meiiepa / JI. V. Meiiep ; u3z-e no sanucsiM caymaresei mox pen. A. M. Ba-
aya. — CII6. : Tunorpadust 1. B. Unuunanze, 1902. — 676 c.

4. 06 umoreke : 3akon Yxpaiuu Bin 5 uepsua 2003 p. // Bimomocti Bepxosuoi Paan Yxpainn. — 2003. — Ne 9. — Cr. 313.

5. Yanumena A. P. Inoreuni uuBinbui mpasosinsocuuy : Mororp. / A. P. Uannmesa. — O. : ®enixe, 2009.

6. Kisnosa O. C. Imoteka MopchbKHX cyfieH siK camocTifmuii Bua 3actasu / O. C. Kisnosa // Mixknapoasa HayKoBO-TIPaKTHIHA KOH(EPeHLIis
mostonux BueHnx «I1'siTi ocinHi 0puaMUHi ynTaHHsS» : Te3u pon. — XmeabHULbKHA. — 2006. — C. 153 — 155.

AHOTALIA

KiznoBa 0.C. Inoteka pyxomoro maiHa ik 0co6AMBUIA BUA 3acTaBu. - CTatTs.

AaHa cTaTTsa NpMcBAYEHa aHaAi3y KaTeropin «pyxoMe» Ta «Hepyxome» MamHO y KOHTEKCTI AOCAIAKEHHSA IHCTUTYTY
inoTekn. PO3raaAatoTbCsl OCHOBHI MOAOXEHHSA Ta NOHATTS PyXOMOTr0 Ta HEPYXOMOrO MalHa K NpeAMEeTa inoTeKM.

KarouoBi caoBa: pyxome MaiiHO, HEpyXOMe MaklHo, inoTeka, NPeAMET iNOTEKM.

AHHOTAUMUA

KusnoBa E.C. UnoTeka ABUXXKMMOTO MMYLLLECTBA KaK 0co6bIi BUA 3anora. - CraTbs.

AaHHas cTaTb NOCBALLEHA aHAAN3Y NMOHATUI «ABMXXUMOE» U «<HEABUXXMMOE» UMYLLECTBO B KOHTEKCTE MCCAEAOBA-
HUA MHCTUTYTa UNOTEKU. PaccmaTprBaoTCa OCHOBHbIE NMOAOXEHWUS U MOHATUE ABUXKUMOTO Y HEABMXMMOTO MMYLLLECTBA
KakK MpeAMeTa UMoTeKMU.

KaroueBbie choBa: ABWXMMOE MMYLLECTBO, HEABUXUMOE UMYLLLECTBO, UMOTEKA, MPEAMET UMOTEKN.

SUMMARY

Kizlova E.S. Analysis of the concepts of «movable» and <immovable» property in the context of the institution
of collateral. - Article.

This article analyzes the concepts of <movable» and <immovable» property in the context of the research institute
of the collateral. An outline of the concept of real and personal property as collateral.

Keywords: real estate, immovable estate, mortgage collateral.



408 @ @ @ @B B @ @ @ @B B @B @ @ @ @ @ @ @ @ E & Buyckld

YAK 347.764:368.86:368.23

FORMING OF THE INSTITUTE OF SHIPOWNERS’ LIABILITY
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hipowners’ Liability Insurance - Protection

and Indemnity Insurance is one of the major
forms of the shipowner’s insurance [1, p. 84]. If Hull
and Machinery Insurance, Loss of Hire and Cargo
Insurance are widespread enough, the Shipowners’
Liability Insurance is related to the necessity that
grows constantly, in coverages of the risks, related
to the changes that take place in a Marine Law and
policy rules of payment of compensation in some
countries. Similar changes especially brightly appear
in industries of defence of environment and personal
traumas. Except this, a great attention is payed to
the volume, as a right a demand refund is used in
different situations.

However, not to all appearances greater
development of meaningfulness of this type of
insurance, analysis of existent literature, through
this question allows to come to the conclusion,
that unlike other objects of marine insurance,
shipowners’liability insurance in native sources is
spared, in our understanding, insufficient attention.
Researches of shipowners’liability insurance by
such leading native scientists in the sphere of
marine insurance, as G. Grishyn, S. Yefimov, L.
Korchevskaya, V. Musin, K. Turbina, M. Tsarkova.
Foreign specialists as Brown, Braekhus & Rein,
Poland and Rooth and others were examined the
contract of shipowners’liability insurance directly,
but their researches were not translated into the
Ukrainian or Russian language.

P&l insurance embraces different types of
responsibility, both within the scope of the contract
and beyond the bounds of it. The major spheres here
areresponsibilityforthe damage of load; responsibility
for the personal traumas or social insurance of crew
according to law or tariff agreement; responsibility
for pollution of the environment, and also other types
of responsibility, that arise up in connection to the
insured ship’s steering [2, p. 57 - 59].

Cognition of any phenomenon is impossible
without research of features of its origin and
circumstances that stipulated appearance of this
phenomenon. Therefore within the framework of this
article it seems expedient to appeal to the historical

aspect of origin and development of insurance of
responsibility of shipowners.

Root of shipowners’liability insurance starts
from the beginning of the XVIlIIith century. In 1719 the
British government accepted Act of Parliament that
gave a franchise right to engage in marine insurance
only to two insurance companies. In absence of
competitive activity these insurance companies tried
to take advantage of the got advantage and began
to appoint too high bonuses for their services [3,
p. 30 - 311].

At that time the basic type of marine insurance
was Hull & Machinery Insurance. Shipowners of
main marine ports of Britain - London, Liverpool,
Newcastle, Bristol - decided to give up the inpayment
of these high bonuses and, not looking on unlegality
of the actions, to unite in an association or in “Hull of
clubs” with the aim of mutual coverage of the losses
caused to their ships [3, p. 32 - 33].

In 1824 the government of Great Britain came
to the conclusion, that an insurance “monopoly”
does not operate practically, and the Parliamentary
act was nullufied. This decision allowed again
to create a competition at the market of marine
insurance. Insurance companies began to offer to
the shipowners stable Hull & Machinery Insurance
on the very advantageous commercial terms, that
allowed to them beforehand to foresee annual
charges on insurance.

With the increase of competition more
shipowners went out the Protection & Indemnity clubs
and applied for insurance services to the market of
commercial insurance. The future of these “clubs”
looked absolutely having no prospects, however, the
chain of events that breathed in new life in some of
these clubs took place.

English court’s decision made a precedentin the
case De Vox vs Salvador accepted into proceeding in
1836. The court had accused for the collision of two
ships a shipowner, mister De Vox Guilt, who was not
able to prove in court an insurance company’s duty
that insured Hull & Machinery Insurance of his ship,
to recover the loss damaged to other ship. Other
words, a court confirmed a fact, that the standard
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policy of Hull & Machinery Insurance shuts out the
insurance protecting of shipowner from the damages
accused by a ship to the third persons. Decision of
the British court, caused the animated discussion
among shipowners, as they realized that such
precedents would often take place in the future, not
having here, as appeared, the reliable protective
insurance [4, p. 30 - 34].

Shipowners afterwards organized meeting with
the representatives of insurance companies, where
a compromise agreement was attained: insurance
companies extend the given insurance defence in
case of ship collision by introduction of the special
clause “responsibility for a collision” (RDC - “running
down clause” or “collision liability clause”), but had
limited the responsibility to 75%, leaving to 25% on
responsibility of the risk on shipowners as original
franchise. However, shipowners mentioned that
the 25% responsibility of the ship collision is a very
high for the “theory of authenticity” of collision, to
leave her on an own risk. In the search of way out
of situation that happened, shipowners decided
to appeal to the clubs of mutual insurance with a
request to organize insurance defence, the aim of
that would be reimbursement of similar losses on
collective basis, necessary to them on the own stake
of responsibility on a collision. Clubs found out a
willingness to insure to the 25% risk on mutual basis
[3, p. 35 - 36].

With the increase of emigration to America and
Australia courts began to make decision against
shipowners fault in death of people, that found a
reflection in accepted in 1846 by English parliament
document that became afterwards known as the
Fatal Accident Act or Lord Cambell’s Act [5, p. 23].
Some insurance companies began to engage in
insurance of death and injury of people.

In 1847 was passed another act, that put onto
shipowners the responsibility for damages accused
to the piers, weirs and any other port property [6,
p. 18].

In these terms of strengthening of requirements
to the shipowners it was necessary to find an exit
from a situation that was folded, and he was found.
Shipowners came to the conclusion, that they will be
able better to control similar risks, if will appeal to
the clubs of mutual insurance of Hull & Machinery
Insurance; and those, in turn, were ready to accept on
insurance the risks related to exploitation of courts
and defence of interests of shipowners of “protecting
risks” - “risks of defence” [6, p. 19-20]. Accordingly
the clubs of mutual insurance, that accepted these
risks on insurance, got the name of Clubs of defence.

Character of Hull & Machinery Insurance clubs
had changed. In 1855 the first club - “Ship’s of

Owners Mutual Protection Society” was regenerate
from Society on Hull & Machinery Insurance of “Peter
Tindall, Riley & Co”.. He gave to the shipowners
insurance coverage of responsibility at a collision
(to 1/4 responsibilities over 3/4, that is given on
the policy of Hull & Machinery Insurance) and
responsibility before passengers for death and severe
injury. At first, as follows from the name of society,
the basic idea of their services and of other clubs
that have arisen up later was defence of interests of
insured shipowners by means of skilled lawyers, but
not compensation of losses, that shipowners could
bear as a result of collision with other ships or as
a result of death (severe injury) of passengers [5,
p. 23 - 24].

Until 1870 these was no need in insurance of
responsibility for a load that, as there was no practice
of bringing regress claims to the shipowners of from
the side of insurers of load. The English legislation
gave complete freedom in entering into contracts
to the interested persons. Shipowners, using such
advantage, plugged in the agreements on the bills
of lading certain warning, that released them from
responsibility for death or damage of loads that is
transported. If a shipper wanted, that his load was
accepted to transportation, he was forced to agree
to such terms of bill of lading.

This practice changed after death of freight ship
of “Westernhope”. This case became an important
turning point in history of insurance of P&I. Ship,
directed for unloadingin, in order to take an additional
load in other port, deviated from a course and went
by port of entry. After it ship has sunken in the district
of Cape of Good Hope on the way to Capetown. The
bills of lading on a load contained usual terms about
release of shipowner from responsibility for death
or damage of load that is transported. The owner
of load has bought a claim against a shipowner and
won a case. A court decided that, if a ship did not
deviate from the course set by agreement without
visible reasons, then a load should be delivered to
the port of entry. Thus, a shipowner was confessed
by accountable for loss of load, as, deviating from
a course, he breached Contract of freight. Thus, he
could not refer to the terms of bill of lading about
the exception of responsibility for a load that is
transported. A shipowner, paying indemnification
to the owner of goods, appealed to the “Club of
defence” with a request to pay to him an insurance
compensation on this claim. However Club refused in
insurance compensation, explaining such refuse that
shipowner’s responsibility in relation to a shipper
was not insured in Club [4, p. 40 - 41].

After a case with the ship of “Westernhope”
the necessity in insurance coverage of the
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shipowners’ risks, related to death or damage of
loads that is transported, became obvious. First
club of compensation of “Steamship Owners Mutual
Protection and Indemnity Association” was created
in 1874 in city Newcustle [5, p. 22].

At first to the coveraged risks belonged only
risks of shipowners’ responsibility for maintenance of
the loads accepted to transportation. Later to them
responsibility was included also on fines, that was
laid on a shipowner as a result of error or oversight of
captain and members of crew by custom, emigrant,
sanitary authorities according to part of general
average charges that levy from a ship or load, when
a gross average is caused by an error or negligence
of ferryman. The “clubs of protection” and “clubs of
indemnity” existed long time in parallel in the same
cities, practically uniting the same shipowners. In the
long run shipowners came to the conclusion, that
the risks related to protection and indemnity, more
expedient to insure after one policy, the anymore,
that amount of risks that is insured broadened
considerably. In 1886 roay the clubmen of defence
of “North of England Protection Association” and club
“Steamship Owners Mutual Protection and Indemnity
Association” made decision about joining up. The

first incorporated club of responsibility of shipowners
(P&l Club) got the name “North of England Protection
and Indemnity Association”.

Most of P&l clubs, that exist now arose up at the
beginning of XXth century. A growing requirement in
ships appeared the consequence of distribution of
trade operations and carrying passengers. It pulled
at to the increase to the amount and capacity of
clubs of mutual insurance. Further development of
transportations of loads stipulated to convocation
in 1924 of international conference in Brussels,
the acceptance of international Convention about
the bill of lading and the Hague rules that limited
responsibility of shipowners [7, p. 3 - 5]. After
bringing some changes and additions by so-called
Hague Visby Rules 1968 and Hamburg rules 1978
[8, p. 91] these norms entered the legislation of
these norms of many marine countries and are
the leading documents that regulate the relations
of marine insurance and insurance of shipowners’
liability insurance.

Thus, passing the difficult way enough of
becoming, insurance of shipowners’ liability
insurance found the independent place in the system
of insurance relations.
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AHOTALIA

ApamoBa 0.C. Noxoa)XeHHA iHCTUTYTY CTpaxyBaHHA BiANOBiAAAbHOCTi CyAHOBAACHUKa. — CtatTs.

B cTatTi AOCAIAXYETBCSI MOXOAXEHHS IHCTUTYTY CTPAxyBaHHSI BiANOBIAAABHOCTI CyAHOBAACHMKa Ta KaybiB B3aem-
HOro cTpaxyBaHHS. AHaAI3ytOTbCA NoTpeba Ta akTyaAbHICTb CTPAxyBaHHS BiANOBIAAAbHOCTI CYAHOBAACHWKIB SIK rapaHTii
CMOKOI Ta EKOHOMIYHOT 6e3NeKN CYyAHOBAACHUKIB | BAHTAXXOBAACHUKIB, @ TakoX CTabiAbHOCTI PUHKOBUX BiAHOCUH.

KAKOUOBI CAOBa: MOPCbKE CTpaxyBaHHS, CyAHOBAACHMK, BaHTaX, CYAHO, YLLIKOAXEHHS, PU3KK, KAYD, BiANOBiAAAb-

HICTb, MOAIC, CTPax0Be NMOKPUTTS.

AHHOTAUMUA

Aaamoga E.C. lpoucxoxxaeHue UHCTUTYTa CTPaXoBaHUA OTBETCTBEHHOCTU CyAOBAaAeAbla. — CTaTbs.

B cTatbe MccaeayeTcs NPOUCXOXAEHUE MHCTUTYTa CTPaxoBaHWs OTBETCTBEHHOCTM CyAOBAAAEAbLIA U KAay6oB B3a-
MMHOTIO CTPaxoBaHWUA. AHAaAU3UPYIOTCA HEOOXOAMMOCTb M aKTYyaAbHOCTb CTPAXoBaHWA OTBETCTBEHHOCTU CYAOBAAAEAb-
LIeB Kak rapaHTMmn CMOKOMNCTBUSA U SKOHOMUUECKOW 6E30MacHOCTU CYAOBAAAEALLIEB W TPy30BAAAEALLIEB, @ TaKXe CTa-

6UABHOCTH PbIHOYHbIX OTHOLLEHWN.

KAaroueBble cnoBa: MOPCKOE CTpaxoBaHWE, CYAOBAAAEAELL, TPY3, CYAHO, MOBPEXAEHUE, PUCK, K/\y6, OTBETCTBEH-

HOCTb, MNOAKUC, CTPaxoBOE MNOKPbITUE.

SUMMARY

Adamova 0.S. Forming of the institute of Shipowners’ Liability Insurance. - Article.

The origin of the institute of Shipowners’ Liability Insurance and Protection and Indemnity clubs are investigated.
A necessity and actuality of Shipowners’ Liability Insurance are analysed as to the guarantee of calmness and
economic security of the shipowner and owner of load and also stability of market relations.

Keywords: marine insurance, shipowner, load, ship, damage, risk, club, liability, policy, coverage
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YAK 347.001.32(477)

METOAONOTIA AOCNIAMEHHA OXEPEN LUBINIBHOTO

MPABA YKPATHMU

Apiwntok AHApin IropoBury

KaHAMAAT FOPUAMUYHUX HAYK, AOLIEHT, CYAAR aneAsiliiHoro cyay Oaecbkoi 06AacTi

OCTaHHiM YyacoMm B MPaBOBIl cUCTEMi YKpaiHK
CNoCTePIratoTbCsl KOPiIHHI 3MiHW, B TOMY
UMCAI NOB’A3aHI 3i 3MIHOK CTPYKTYPU i POAI AXKEPEA
LUMBIAbHOMO MpaBa. BU3HaAHHS AOKTPMHM MPMBATHOIO
npasa, NPU3BEAO AO TOTO, LLO, AKLLO paHille Tpaau-
LiIMHUMUK AKEPEAAMU LIMBIABHOTO NpaBa BBaXaAMcs
3aKOH, NiA3aKOHHI HOPMAaTMBHI akTU, TOBTO BCE 3BOAU-
AOCSI AO AKEPENA 3aKOHOAABCTBA, TO 3apas3 Lewn nepe-
AIK MOMOBHMBCA HOPMaMu NPUPOAHOro npasa, Hop-
MaMW MiXXHapPOAHMX AOrOBOPIB, HOPMaMn PUMCBKOIo
npuBaTHOro npasa, 3BMYaAEM, AOTOBOPOM. Pasom 3
TMM, BU3HAHHA AXEpeAaMu npaBa «HOBUX» AXKEPEA,
He NPU3BEAO aHi A0 cTabiAizauii uMBiIAbHOTO 06iry, aHi
AO GOPMYyBaHHSI OAHOPIAHOI CYAOBOI MPaKTUKK, siKa
noB’sA3aHa 3 PO3rASAOM LMBIABHUX CMPaB.

AK 3a3Ha4YaN0Cbh B AiTepaTypi OAHIET 3 NPUYMH BU-
AINEHHA pAXepena npaBa y GopManbHO-FOPUAUYHOMY
3HAYEHHI K CYTHICHOTO eAneMeHTy OyAb-AKoi Hali-
OHaAbHOI MPaBOBOI CUCTEMU € Te, LWO MO AXEPEeAy
npaBa MOXHa NPOCTEXMTU, AK PO3BMBANACHa AepXa-
Ba - NepeBaXxHO PEBOAKOLIMHUM abo eBOAKOLIMHUM
LIASIXOM, CTyMiHb BMAMBY PUMCbKOrO npaBa Ha pos3-
BUTOK BHYTPILUHbOrO npaBa, CTyMiHb MPOHUKHEHHS
(peuenuii) TpaaMLIM PUMCBKOrO npaBa B chepy BHY-
TPILLHLOrO 3aKOHOA@BCTBA, aKTUBHICTb AepXaBu B
peryAtoBaHHi XXUTTEAISABHOCTI CYCMiAbCTBa, CMiBBIAHO-
LUEHHS NyBAIYHMX | MPUBATHUX 3acaA B XUTTI CyCMiAb-
CTBa, COUjaAbHUX rpyn, PO3BMHEHICTb B KOHKPETHIN
AepXaBi IHCTUTYTIB LUMBIABHOIO CYCMiAbCTBa i IX B3a-
EMOAISl 3 AEPXaBO, PO3BUTOK Y FTPOMAASAH 3BUYKK
AOTPVIMaHHS i MOWaHW HOPM YMHHOIO 3aKOHOAABCTBA
Ta iH. TakMM YMHOM, AKEPEAO NpaBa NokKa3ye HaM AK
CTaTUuHY, Tak i AMHaMiUYHy CTOPOHW B3@EMOAII BCiX
KOMMOHEHTIB HaLOHAAbHOI NPaBOBOI CUCTEMMU i NMpH
LbOMY MOXe BYTWU BUKOPUCTAHE K AAS BAACHE Hopu-
AVMYUHKX LLIAER, TaK i B COLLIOAOTIYHOMY acrnekTi, To6To B
acrnekTi aHaAi3y B3aEMOAII NpaBOBOI CUCTEMU 3 HLLK-
MW CyCniAbHUMM MiacucteMamu [25, ¢. 35].

BianoBiaHO noTpebye cUCTEMHOrO aHaaizy 3Mmi-
HU B CUCTEMI AXEPEA LUMBIAbHOrO npasa YKpaiHu 3
METOK BCTAHOBAEHHSI iX BIiAMOBIAHOCTI noTpebam
LMBIAbHOIO 06iry, CyAOBOI NPaKTUKKU, @ TAKOX BM3HA-
UYEHHS MOAAAbLUMX LUASXIB PO3BWUTKY HaLiOHaAbHOI
CUCTEMU AXEPEA LMBIABHOIO MNpaBa. Tak camo aHa-

Ai3 CTPYKTYPHUX 3MiH B CUCTEMI AXKEPEA BITYM3HAHOIO
UMBIABHOMO NpaBa YKpaiHW AO3BOAWUTb BU3HAUUTKU IX
BMAMB Ha MPaBO3aCTOCOBYMI MEXaHiI3M Ta BWUSBUTU
OCHOBHi TEHAEHLIT PO3BUTKY OCTaHHbOro. Pasom 3
TUM, AASl BUPILLEHHS MNOPYLUEHUX MUTAHb HEOBXiAHUM
€ BM3HAYEeHHS METOAOAOTIYHUX 3acap 3anAaHOBaAHOMO
AOCAIAKEHHS.

MeToto cTarTi € BM3HAYEHHA METOAOAOTIUYHUX
MiAXOAIB AO AOCAIAXKEHHSI CUCTEMU AXEPEA UMBIABHO-
ro npaBa YKpaiHu.

PesyAbTat  AOCAIAXEHHS AXEPEA LIMBIABHOTO
npaBa He MOXYTb iCHyBaTK caMi no cobi, a Hanpsamy
3anexaTb Bip 3A00yTKiB Teopii poepxaBu Ta npaga.
EBoAtoLis po3yMiHHSI NpaBa Ta Moro AXepeAa BipbyBa-
AACb MPOTAroM 6aratbox CTOAITb. MpobaeMa axepen
npaBa € NOB’A3aHOI0 3 PO3YMIHHAM MpaBa AK Takoro
i HEe 3HaWLIAa B HayLLi CBOTO OCTATOYHOIO BUPILLEHHS.
Biabw TOro, 3miHa nMo3uuii B po3yMiHHI nNpaBa, Npu-
3BOAWUTb A0 3MIHW CUCTEM AXEPEA MpaBa, yepes Lo
BM3HAUYEHHA CUCTEMU AXKEPEA NpaBa CTae He MeHL
npobAeMaTUYHUM HiX BU3HAUYEHHSI camMoro ¢peHome-
Hy npaBa [18].

AK cnpaBepAnBO 3a3HauaB A. A. TTiIOHTKOBCbKKI,
po3pobKa B HOPUANYHIN HayLli OKPEMUX HAYKOBUX MO-
HATb CNPUAE 3aCBOEHHIO | PO3YMIHHIO AitOUOro npasa
i NMOAErLwIye HOPUCTOBI NPOLEC 3aCToCyBaHHA NpaBsa
[20, c. 76]. BusHauatounm TEPMIHOAOTIYHMI aCMNeKT
Ta BKAKOYAOYM AO HbOTO MOHATIMHWA anapaT AOLIAb-
HUM € BM3HAUYEHHS CMiBBIAHOLLIEHHS «AXEPEeAo rnpa-
Ba» i «popmMa npaBa» Mix coboto, a TakoX 3 TaKUMMU
npaBOBUMWU KaTeropisimu, fK: «npaBoBa dopmar,
«NpaBOBUK peryasTop». Kpim TOro, SIK CAyLIHO 3a-
yBaxyBaAa H. M. [MTapxoMeHKOo, 3MICT AXepeAa npasa
MOXHa 3P03YMITH TIAbKW 3@ YMOBM PO3IASIAY iX y reHe-
3UCi Ta PO3BUTKY, Y KOHKPETHUX ICTOPUYHKUX YMOBaxX Ta
B3aEMO3B’'A3Kax. /\vlLie B TaKOMY pasi AXxepera npa-
Ba AK ICTOPUYHI ABMLLLE BUCTYNAKOTb Y CUCTEMATU30BA-
HOMY BUIASIAIL, Y BCi CBOIW NOBHOTI [18, ¢. 17].

Axepeno (popma) npaBa € He AULLE KaTEropieto
Hayku Teopii NpaBa, aAe i raay3eBoto AediHilieto. Ak
UMBIAbHO-MPaBoBa AediHilis BOHa Mae CBOK tOpu-
AVYHY NPUPOAY, NiA AKOK PO3YMIETLCA HOPUAMUHA
XapakTepucTMka npaBoOBOro fIBMLLA, IO BUpaxae
CTPYKTYPY, MiCLe i POAb LbOr0 SfBULLA Cepep iHLWKUX
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NpaBoOBUX ABULL, BiANOBIAHO AO MOro coLiaAbHOI MpK-
poan. 3ropom Ui AediHiuiil BKAKOYAKOTLCA B MeXaHi3Mm
HOPMAaTUBHO-MPABOBOr0 PEryAtoBaHHA MaMHOBMX i
0COBUCTUX HEMAMHOBMX CTOCYHKIB B SIKOCTi tOpUAMUY-
Horo 3acoby BiA0OOpPaxeHHs IBULLL, NpoLeciB i noTped
po3BuTKy [14, c. 56 - 60].

Chip moropauTucsa 3i CnpaBeAAMBUMM 3ayBaXeH-
HAM A. A. KepimoBa, L0 BUBYEHHA GOPM NpaBa Mae
HaA3BMYAMHO BaXAMBE TEOPETUYUHE i MPaKTUYHE 3Ha-
YEHHS He AMLLEe TOMY, LLLO OpraHi3oByeE i BUpaxae 30-
BHi CyTb i 3MICT nNpaBa, ane Tak camMo i TOMy, LLO BiA
iX ocobAMBOCTEN 3anexaTtb 6arato YMHHWKIB NpaBo-
BOI0 XWTTA... Pi3HOMaHITTA GopmM npaBa NpuUNyckae
BU3HAUYEHHSA X 3araAbHOro MOHATTH, HA OCHOBI AKOIo
BUSABUTLCA MOXAMBUM PO3KPUTM OCODAMBOCTI i Npu-
3HaUYEeHHS KOXHOro 3 Hux [9, ¢. 113].

MpobAaemy cniBBiAHOWEHHSA 3MICTOBHUMX i ¢$op-
MaAbHUX XapaKTEPUCTUK AXepeA npaBa, 6e3 nepe-
6iAbLLIEHHS, MOXHa BBaXaTl OAHIED 3 HANCYTTEBILLNX
METOAOAOTIYHMX MPoBAEM TEOPETUUHOIO NpaBO3HAB-
CTBa, AO TOrO XX OCTATOYHO HE BUPILLEHOLO.

'PYHTOBHICTb TEOPETUYHOTO AOCAIAXKEHHS AXe-
peA npaBa 3areXwuTb Bia Haratbox UMHHUKIB, cepea
AKUX BU3HAYaAbHUM € 3’ICYyBaHHS ICTUHHUX LUAAXIB
AOCAIAXKEHHSA: HAYKOBMX MiAXOAIB, 3ac06iB, NPUHLMNIB
i MeToAIB.

Mpu po3pobLi METOAOAOTIUHUX 3aCaA AOCAIAKEH-
HS AKEPEA UMBIABHOMO NpaBa, Hacamnepea, Heobxia-
HO 3BEPHYTU yBary Ha 06’€KT AOCAIAXKEHHS — NpaBso,
3Baxarun Ha cneundiky CycniAbHUX BIAHOCHUH, AKi
BOHO peryatoe. Mpu LpOMY KOXHMM MpOAB NpaBa,
KOXHa dopma 1Moro 06’ekTMBaLLi BUMarae AAA CBOro
AOCAIAKEHHA crnieundiyHnX MIAXOAIB, METOAIB, CMO-
cobiB. Llei MeToAOAOTiYHMI IHCTPYMEHTapin Moxe
6yTV TPAAMLINHUM B OAHWX BUMAAKax i HOBaLiMHUM
B iHWMKX. 3a Yac iCHyBaHHA HaykW, AK NEeBHOI chepwu
AIIABHOCTI AFOAMHM, BYAO PO3POBAEHO HM3KY MIAXOAIB
Ta yHiBepCaAbHUX METOAIB, 3@ AONOMOIOH AKUX YY€EHI
3’ICOBYIOTb 3aKOHOMIPHOCTI BUHUKHEHHS i PO3BUTKY
npaBoOBUX ABULL, B3aEMO3B’A3KU MiXX HUMMW, NPOrHO-
3YHOTb iX NOAAAbLLMI PO3BUTOK [18, ¢. 10].

Biaknaaroun METOAOAOTIHO AlaAEKTUYHOIO MaTe-
pianiaMy, Ik OCHOBY MapKCUCTCbKOI IA€OAOTiT, BYEHI
3AIMCHIOKTb MOLLYK HOBOI METOAOAOTii, fKa Bpaxo-
BYBaTMMeE AlaAeKTUKY M AMHAMI3M COLiaAbHOro npo-
Lecy K TaKoro, L0 3MIHIOETbCS NiA BMNAMBOM Pi3HMUX
YUHHMUKIB.

fAK 3a3Ha4yanoCb B AiTepatypi, Bce biAblLe aBTo-
piB BBaXakoTb 3a AOLIABHE BUKOPUCTAHHA AlaAEKTUY-
HOrO MiAXOAY B FOPUAWUHIKM HayLi, Y TOMY YMCAI 1 Teopii
AEpXaBu Ta npasa. Le cnpuse otpumaHHio 6iablu no-
BHWUX 3HaHb, LUBUAKOMY HAKOMUUYEHHIO TEOPETUYHO Ta
NPaKTMUYHO 3HaAuYyLLOI iHGOopMaLIl NPO couiaAbHi Npo-
uecu[18, c. 11].

BUKoOpUCTaHHS AIQAEKTUYHOITO METOAY AAE MOX-
AMBICTb @KLUEHTYBaTU yBary He TiAbKM Ha BUSIBAEHHI
0COOAMBOCTEN | BU3HAUYEHHI MOHATTA AXEpPeA NnpaBsa,
a 1 Ha 3B’SI3Ky LbOro ABMLLA 3 iHWMMK SBULLAMM, iH-
CcTUTYyTaMu, npouecamu [9, c. 146]. Taki napHi katero-
pil AlaneKTUKHK, IK dopMa | 3MiCT, 3aranbHe 1 0COBAK-
Be, abOCTPaKTHE 1 KOHKPETHE, KIAbKICTb | AKICTb, AAOTb
3Mory BCcebiYHO AOCAIAMTM AXepeAa MpaBa Ta AiNTH
06rpyHTOBaHWX BUCHOBKIB. OKPEMOro AOCAIAXEHHS
noTtpebye cniBBIAHOLLEHHSA 3MiCTy 1 dOpMKU npaBa,
3MicTy 1 dopmu paxepen npaBa. CKAaAOBOKO 3MICTY
npasa € HOpMK, a GOPMOIO NpaBa - AXepeAaa rnpasa.
BoaHouac opHi 1 Ti cami dopMK (HanpUKAaA 3aKOHK)
MatoTb Pi3HUMM 3MICT, @ dopmMa iHOAI He BiAMOBIAAE
3micty [18, c. 11].

Mu noainaemo HaBepeHy nosuuito H. M. MNap-
XOMEHKO Ta BBaXaeMO AOLiIAbHUM BUKOPWUCTOBYBATU
AIQAEKTUKY NPU AOCAIAXKEHHI CUCTEMU AKEPEA LUMBIAD-
HOro npaBa YKpaiHu.

BaXAMBUM € LIHHICHMI MNiAXiA SK CBOEPIAHWI
cnoci6 nisHaHHA. BiH TiCHO MOB’A3aHMIN 3 HayKOBO-
ni3HaBaAbHUM MIAXOAOM, IKUM MA€E Ha METi BIAKPUT-
TS 3aKOHIB OYHKLIOHYBaHHS 06’ekTa, NiABEAEHHS
PIBHMX ABWLL MiA 3araAbHi MOHATTSA. TOMY LiHHICHUM
niaxia iCHye 06’€KTMBHO Ta IPYHTYETbCS Ha HeOoOXia-
HOCTI OTPMMAaHHS ABOX TUNIB iHbOpMaLLi Npo 06’eKT:
HayKOBOI Ta LiHHICHOT [22, ¢. 324 - 385]. Mpobrema
00’EKTMBHOIO OLiHIOBAHHSA BiANOBIAHOMO SIBULLA NOAS-
raey «npuB’a3Li» AOCAIAHMKA AO MEBHOI CUCTEMM LLiH-
HOCTEN. AK TaKWIh ETaAOH, 3a3BUYA, BUKOPUCTOBYHOTb
PEAIrinHi, MOpPaAbHi, HaLiOHAAbHI, COLiaAbHI LLIHHOCTI
[18, c. 15]. Moainaroun nosuuito H. M. MNapxomeHKo,
BBAXaeEMO, WO OLiHKY CUCTEMWU AXEPEA LMBIABHOIO
npasa HEOOXiAHO MPOBOAWUTH 3 MO3ULLIN TAKUX 3arab-
HOAKOACBKMX iHTEPECIB Ta NoTped, ki 3HAMLIAW CBOE
KOHLIEHTPOBaHe 3aKOHOAABYE 3aKpPINAEHHS B 3araib-
HUX 3acapax LUMBIABHOIO 3aKOHOAABCTBA YKpaiHMW.

AK CAYLLHO 3a3Ha4yaA0Cb B AiTepaTypi cepea Axe-
pPeA LUMBIAbHOIO npaBa CAiA 0COOAMBO BUAIAUTU Take
HaMBaXAMBiLLe B CydyacHMX YyMOBax AXepeAo MpaBa,
AK NMPUPOAHO-NPABOBI MPUHUMNK (iAel), 3aKPINAeHi
B LUMBIAbBHOMY 3aKOHOAABCTBI. Came Len BUA AXe-
peA npaBa NMOBUHEH CbOrOAHI BU3HAJYaTW 3araAbHUM
HanNpsM PO3BUTKY, XapakTep, AEMOKPATUUHWN AyX
Cy4aCHOro UMBIABHOMO 3akoHOopaBcTBa [28, c. 33].
MopiAsitoun TaKy NO3ULID, CAiA BIASHAUMTKU WO Taka
CUTYyaLif € LiAKOM AOTiYHOI, OCKIAbKW 3MiHU, LLO BIiA-
6yBatOTbCA B METOAOAOTIT FOPUANYHOI HAyKK, Hacam-
nepeaA CTOCYHOTbCA ICTOTHOTMO PO3LUMPEHHS 3acToCy-
BaHHS NEPCOHAAbHOIO (aHTPOMOAOIIYHOIO) NiAXOAY Ta
aKTyani3aLii BAKOPUCTaHHSA MPaKTUUYHOTO MIAXOAY.

OTxe, CTaH METOAOAOrIiT MpaBO3HaBCTBa BU3Ha-
yaetbes notpedamu, 3anuTamMu CoLLiaAbHOT MPAKTUKMK,
AKi 06YMOBAIOIOTb MOAUDIKaLLitO 06’ekTa Ta NpeaMeTa
L€l HayKn. BoHa 3aneXuTb BiA iHLLKMX HAYK NPO AKOAW-
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HY, AepXXaBy, CyCMiAbCTBO. AKLLO NPaBO € TBOPIHHAM
AOACBKMM, TO YCBIAOMAEHHSI MOrO CYTHOCTI HEMOX-
AMBO 6€3 PO3yMiHHSA MPUPOAM AKOAMHMK Y BCiX 1 BU-
ABax, 6e3 po3ymMiHHA noTpeb AAMHM, iT 3piOHOCTEN,
nparHeHb[18, c¢. 11]. OTxe, PO3yMiHHS NpaBa MOBU-
HHO NMOYMHATUCA 3 aHTPOMOAOTYHOrO MOMEHTY [19,
c. 213 - 214].

MMpy aHTPOMOAOTIYHOMY MIAXOAI AHOAMHA CTae
LleHTPaAbHUM 06’EKTOM 3araAbHOTEOPETUUYHOIO Mpa-
BO3HABCTBA, a ii NPUPOAHO-NPABOBI BAACTUMBOCTI Ta
3aKOHOMIPHOCTI  Aep)XaBHO-HOPUAMYHOIO 3abesne-
YEHHA NePETBOPIOIOTLCA Ha HarBaXAMBILLY CKAQAOBY
npeameta Uiei Hayku. BianoBiAHO AO TOrO, WO OAHi-
€10 3 QYHKLIM AXepen npaBa € 3abe3nedyeHHsA 6es-
KOHOAIKTHOT XMUTTEAIAABHOCTI  CyB’€EKTIB  CyCMiAbHMX
BiAHOCWH, YPEryAtoBaHHA BIAHOCUMH MiX AKOABMMW Ta
iXx 06’epAHaHHAMM, 3aXMCT iHTEPECIB, NPaB ALOAMHU Ta
rPOMaASIHMHA, 3BEPHEHHS HAayKn A0 AHOAMHW M LiH-
HOCTEM, WO 3 HEeK NOB’A3aHi, 3yMOBAKIOTb NpsMe
3aKPINAEHHS Yy AXepeAaax npaBa NpiopuTeTy 3arab-
HOAKOACBKMX LlIHHOCTEN HAA KAACOBUMMU, @ TAKOX MpK-
MHATTS AXEPeA npaBa 3 OrAsiAy Ha HeobxiaHICTb AbaTK
npo 3abesneyeHHs npas i CBOBOA AOAMHMW Ta FIAHMX
yMOB i xuTTs [18, c. 14].

AHTPOMOAOTIYHMIA NiAXiA CTAHOBWUTb METOAOAO-
riYHy OCHOBY AASl MPOBEAEHHS HayKOBMX AOCAIAXKEHD
i PO3POBAEHHST CydacHOi BITUM3HAHOI NPaBOBOI AOK-
TPWUHU, AO3BOASIE N030ABUTK HayKy BiA KPAMHOLLIB AO-
rMaTuamy M OAHOBIYHOrO KOMEHTYBaHHA HOPM 3aKo-
HopaBcTBa [18, c. 15].

BUCHOBKM MpaBOBOI aHTPOMOAOrii CTAHOBASAITb
LiHHICTb AASl MPABOTBOPYOI AIAABHOCTI, OCKIAbKM Ha-
AAKOTb MOXAMBICTb CKAQCTU YABAEHHS MPO AOAWHY,
BM3HAUalOThb i COLiaAbHY LIHHICTb, WO CNpUSATUME
rapMoHi3auii NpaBOTBOPYOI AISABHOCTI, @ OTXe, ryma-
Hi3aLil 3MiCTy AXepeA npaBsa.

MpaBo - AMHaMIYHe ABULLE, LLO PO3BMBAETHLCH,
BHYTPILLHI MexaHi3MK fKOro 3anexaTb BiA AYXOBHOI
NMPUPOAM AKOAMHWU M COLLIOKYABTYPHWX YMOB, Y AKMX
BOHa nepebyBae, i AKi BU3HAUaKOTb NOABY Ta CNOCO6M
06’eKTUBaLLii HOPM MNpaBa - AXepeA npasa, o Po3-
TAAABH0TLCA AK NEBHI IHCTPYMEHTU, NMOKAMKaHI BUPI-
LYBaTW XWUTTEBO BaXAMUBI CUTyaLlji.

Y pesyabtati 3acTtocyBaHHSA Niaxoay Aedbopmani-
3aUii AKiCHI paMkK NpaBa PO3MMBAIOTLCA, BTPaYakoTb
YiTKiCTb, 3AMBAOTLCA 3 AEAKUMU CYMDKHUMMW COLianb-
HUMKU GEHOMEHaMWU: MOPAAAID, MPaBOCBIAOMICTIO.
OTxe, BipOYBa€ETbCA HOBEAi3allisi NpaBOAEPXaBO3-
HaBYOl METOAOAOTIT Ha OCHOBI BUKOPUCTAHHSA Y Mi3Ha-
BaAbHIl AISIABHOCTI 3A00yTKIB TaKUX HayK, K repme-
HEBTUKA, COLIOMCUXOAIHIBICTUKE, CUHEpPreTuka, Lo
AO3BOASIE TAMOLLE 36arHyTM ¢yHKLIOHaAbHI, apanTa-
LiMHi, TBOPYI NOTEHLUIi AEPXaBHO-IOPUAUUHUX IHCTPY-
MEHTIB Ta MexaHi3MU1 peanidallii Takux MOXAUBOCTEN
[23,c. 75 - 78].

3acTocyBaHHA (GEHOMEHOAOMYHOMO MIAXOAY B
AOCAIAKEHHI AXEPEA NpaBa AAE MOXAMBICTb YABUTU
AXKepena npaBa y BUIASIAI MEBHOMO NpPaBOBOro ¢peHo-
MeHa, IKUM Y MOEAHAHHI 3 MOPaAbHUMU MPUHUMNAMM
Ta LWiHHOCTAMMU, MPaBOBOIO CMAALLMHOK, NPUHLMNAMHU
rymMaHiamy ToLLO 3YMOBAKE AELEHTpaAi3aLito npasa,
36AMXKEHHSI MPUPOAHOIO ¥ MO3UTUBHOTO NpaBa, Cnpu-
A€ BIAKPUTOCTI NpaBOBMX CUCTEM.

[epMEHEBTUUHUI MNIAXIA AO BMBUEHHSI AXEPEA
npaBa A€ MOXAUBICTb YABWUTU X Y BUTAAATI B3AEMOAIT
cy6’eKTiB CyCniAbHMX BIAHOCUH 3 MPUBOAY CTBOPEHHS
HOPM MnpaBa, L0 3BOAUTLCA A0 PO3YMOBO-PEYOBOI Ai-
AABHOCTI. Taka cycrniAbHa B3aEMOAIA Mae CTPYKTYpY,
fIKa, NO CyTi, € CTPYKTYPOIO CYCMiAbHUX BIAHOCHUH, WO, Y
CBOIO Yepry, MatoTb BUTASIA CYCMiAbHO-IHPOPMaALiMHMX
npoueciB. Yca npaBoTBOpYa AISIALHICTb i 1T pe3yAbTa-
TN YABASAIOTBCS Y BUIASAI CTPYKTYPHOI iHpOpMaLiMHO-
peyoBoi B3aEMOAIi [18, ¢. 15].

TakMM YMHOM, CyYacCHil LOPUANYHIN HayLi NpuTa-
MaHHa HasABHICTb HE OKPEMO B3ATOrO MiAXOAY AO AO-
CAIAKEHHS AKEPEA NPaBa, a ix cuctemu. Caip noroamn-
TUCA, LLO AULLE MAOPAAI3M HAaYKOBUX METOAOAOTIYHUX
NiAXOAIB AGE 3MOTY 3AIMCHUTHU BCeBiUHE AOCAIAKEHHS
AKEPEA NpaBa, iX PisHWX BUMIpiB [18, c. 16].

B AiTepatypi CAyLWHO BKa3dyBaAOCh, WO, AKLLO 3a
paAfHCbKMX 4aciB topuMAMUYHaA Teopia bGyna opieHTo-
BaHa Ha nNobypoBY METOAOAOriT 3araAbHOI Teopii npa-
Ba, fIka BMPOCTaAa 3 rany3eBUX Hayk, TO 3apa3 nopa
pO3BMBATU MNPUBATHOMNPABOBY METOAOAOTID Teopii
npasa. Mpu UbOMY HaMBAMXUYMM YACOM CAiA BCIAAKO
BiTaTW 3BOPOTHWMI... Npouec, TOBTO NoyaTh KyAbTUBY-
BaTM TpaHcdOopMaLito 3araAbHOTEOPETUUHUX NOOYAOB
B LMBIAICTUUHI AOKTPUHAABHI KOHCTPYKLUIT [29, c. 3].

3 Axeperamu npasa B AOKTPUHAAbHOMY PO3y-
MiHHi, K MPaBUAO, CTUKAETbCA OPUAMYUHA (0COBAMBO
CYAOBa) NpaKTuka, Ka TakoX reHepye ipei Ta pilieH-
HA LLLOAO BAOCKOHaAEHHS 3aKOHOAABCTBaA, GOPMYAKOE
BiAMOBIAHI Mpono3uLii Ana 3akoHoAaBUS [13], ToMy AO
AKEPEN POPMAABHO HE 3aKPINAEHUX HAMW BIAHECEHO
CYAOBY AOKTPUHY, fIKa, 3 HALLOI TOYKW 30py € 4YacTu-
HOK AOKTPWHW, aHaAI3 Koi Byae 3AIMCHEHO B Mexax
3aMAaHOBaHOr0 AOCAIAXKEHHS.

Cepep pi3HUX pUC | 0coBAMBOCTEN AXEPEA Mpa-
Ba, AKi PO3IrAAAAOTLCA Y paMKax HaliOHaAbHUX Mpa-
BOBMX CUCTEM Y BUTASIAI B3BAEMO3B’A3aHNX MiX COO0H0
i BBAEMOAIHOUMX OAMH 3 OAHUM NpPaBOBKX GEHOMEHIB,
0COBAMBO BUAIAAKOTLCA TaKi ix AKiCHi 0coBAMBOCTI, K
CUCTEMHMWI Ta iepapxiuHnin xapakTep [11, ¢. 95].

Cuctema - ue, nepeaycim, o¢inocodpcbke nmno-
HATTA. Y dinocodii nip cMCTEMOKD PO3YMIETLCS LLiAIC-
HE fABULUE, LLO CKAAAQETbCA 3 YaCTUH (EAEMEHTIB),
B3aEMO3B’'I3aHMX Ta B3AEMOAiIOUMX Mix coboto.
Cuctema sIK LinicHe siBMLUE HEMOXAMBa 6e3 i ene-
MEHTIB, Tak CaMO fK i OKPeEMi eAeMEHTU CUCTEMM
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HEe MOXYTb iCHyBaTW OKPEMO, HEe3aNeXHO Bip CUCTe-
Mu[11, c. 95].

Y HOPUAMYHIN Hayui, B 3B’A3KY 3 LM BUKOPUC-
TOBYHOTbCA Taki 6a30Bi NOHATTA SIK «CUCTEMA NpaBa» i
«npaBoBa cUcTeMa», 3 SKUMW HEPO3PMBHO NOB’SI3aHO
NMOHATTA CUCTEMMU AXKEPEA NpaBa.

Cuctema npaBa, cUcTeEMa AXepeAa npasa, npa-
BOBi CTOCYHKMW, NMPaBOCBIAOMICTb, NpaBOBa KyAbTypa
i iHWi NpaBoOBi ABMLLA BXOAATb B MOHATTA MPaBOBOI
cucteMu. ChinbHICTb CUCTEMU AXEPEA MPaBa, ix Mic-
e i poAb B LM CUCTEMI CAYXWUTb OAHWUM 3 KPUTEPIIB
06’eAHaHHSA HaLiOHAAbHWX MPaBOBUX CUCTEM Y BiAbLLUi
cuctemu abo npaBoBi CiM'i (MpaBoOBi CUCTEMU B LLINK-
POKOMY CeHci) [2].

Ak Bia3Hauae M. M. MapueHko, npaBoBa KapTu-
Ha CBITY CKAAAQETLCA 3 ICHYHOUMX | GYHKLLIOHYHOUMX Ha
cyyacHOMy eTani po3BUTKY CyCMNiAbCTBA HaLiOHAAbHUX
npaBoOBUX CUCTEM. YCi BOHU TaK UM iHaKLle B3aEMO-
3aAE€XHi, NEBHOIO MIpPOIO BMAMBAlOTb OAHA Ha OAHY
[12, c. 244]. HaaBHiCTb AOMiHYIOUMX NOAIBHUX 03HAK
y NpaBOBUX CUCTEMaAX AO3BOASIE KAAcUdikyBaTh iX,
06’epHaBLIM Y rpynu. LLloao KpuTepiiB Takoi kanacuoi-
Kaujil iCHYOTb Pi3HI TOYKK 30pyY.

P. AaBia NponoHye ABa KpUTEPIl A Khnacubika-
Lji: TeXHIYHMIA (OUiHKa HOPUAUYHOT TEXHIKKW, AXEpPEA
npaBa, FOPUAMYHOIO CAOBHMKA MPaBOBOI CUCTEMMW)
[4, c. 37] Ta iAEOAOTIUHUI (OLHKA CXOXOCTi diA0COD-
CbKMX, MOAITUYHUX, EKOHOMIYHUX NPUHLUMNIB, HA SKUX
6a3yeTbcA Ta UM iHWa npaBoBa cuctema) [4, c. 38].
BrKOpUCTaHHA UMX KpuTepiiB A03BOAMAO P. AaBuay
BIiAOKPEMWUTU TPWU OCHOBHI Fpynu NpaBOBMX CiMeMn:
pPOMaHO-repMaHCbKy NpaBoOBY CiM’t0, CIM’'tO 3araAb-
HOro npaBa i CiM't0 COLaAiCTUYHOrO NpaBa. 3a Mex-
aMM OCHOBHOI KAacudikauii 3aAULLIMAMCA iICAAMCbKI,
iHAYCbKI, iyAeMCbKi cucTEMU NpaBa, NPaBoOBi CUCTEMMU
KpaiH Aanekoro Cxapy i kKpaiH Adpuku. Lo X Khaacu-
odikauito pae P. AaBua iy cBoii paboti 1992 poky
BUAAHHA [5, ¢. 21]. A. X. Caip0B NpPONoHye BpaxoBy-
BaTU TPU B3aEMONOB’SI3aHi rpynu KpUTepiiB — ictopis
npaBoOBUX CUCTEM, CUCTEMA AXEPEA NaBa, CTPYKTypa
NpPaBOBOi CUCTEMMU (BeAyYi NPaBOBI iIHCTUTYTU i ranysi
npasa) [26, c. 125].

DX, MeppumeH i A. Knapk B OCHOBY CBOET KAa-
cudikauii NoKAnaAn NpaBoBi TpaaMLUii, WO AO3BOAMAO
M BUAIAUTU TPU OCHOBHI NPaBOBi CiM’i: UMBIAbHY, 3a-
raabHy i coujanictTuuny [35]. M. AibecHi nponoHye Ak
KpUTEPIN KAacUdikaLii NpaBoOBUX CUCTEM BUKOPUC-
TOBYBaTW KaTeropii NpaBoOBOi CBIAOMOCTI, TPaAWLIN i
3BWYaiB. BiH BUAIASE ABI FPynM OCHOBHMX MPaBOBMX
CUCTEM: KOHTUHEHTaAbHe (LUMBIAbHE) NpaBo i 3araAb-
He npaBso [34].

K. LBanrepT i X. KbOTL, BiA3HauatOTb 3aAEXHICTb
KhacudikaLii NpaBoOBUX CiMeN | KpUTepIiB, WO BU3HA-
YaroTb MPUHAAEXHICTb A0 HUX OKPEMMUX NPaBOBUX PO-
AVH, Bip iCTOPUUYHOIO PO3BUTKY i 3MiH, LLO BiabyBatoTh-

ca 'y cBiTi. Lli aBTOpM NpOnoHyOTb BpaxoByBaTU TakoX
CTUAb MPABOBOI CiM’i, KM BU3HAYAOTb CTUAb 3@ AO-
NOMOroto Takmx GakTopiB: 1) iCTOPUUYHE NMOXOAXKEHHS
Ta PO3BUTOK NPaBOBOI CUCTEMU; 2) FOAOBYHOUA AOK-
TPUHA HOPUANYHOI AYMKK Ta 1T cneumdika; 3) npaBoBi
IHCTUTYTH, AKI BUAIAAIOTLCH CBOEPIAHICTIO; 4) npaBo-
Bi AXEpeAna Ta METOAM iX TAYMa4Y€HHS; 5) iA€OAOTiUHiI
dakTopm [32, ¢. 106 - 117].

MpK BUAIANEHHI NpaBoOBUX cucTeM (cimein) oco-
6AMBa yBara 3BepTaAETbCS caMe Ha iepapxito Axepea
npasa.

E. M. lpiroHic nuwe, WO 3a 03HAKOK AOMiHY-
BaHHA OAHOro abo AEKIAbKOX AXEpPeA npaBa BUAI-
ASIKOTbCS Pi3HI MpPaBOBi CUCTEMM KpaiH CBIiTy. Tak, B
AHI\OCAKCbKIil NMpPaBoOBIili CUCTEMI AOMIiHYIOUYE MOAO-
XEHHS 3aliMa€ HOPUAMYHUIA (CYyAOBMM) NMpPELEAEHT,
BEAUKY POAb FpatoTb MPaBOBi 3BMYal i MeHLle 3Ha-
YEHHSA BIABOAWTBCA HOPMAaTMBHO-NMPABOBUM aKTaM.
Y pomMaHO-repMaHCbKili (KOHTMHEHTaAbHIN) npaBo-
Bill CUCTEMI, HAaBMaKW, NPOBIAHE 3HAUYEHHS HAAAETb-
CSl HOPMATUBHO-NMPABOBMM aKTaM, HEBEAUKY POAb
rpatoTb MPaBOBi 3BMYAi i NPAKTUYHO HE BUIHAETHLCS
B SIKOCTi AXepeAa npaBa HPUAMUYHUIA NPELEAEHT. Y
MYCYAbM@HCbKi1 NPaBOBil CUCTEMiI OCHOBHUMMW AXeE-
peAnamMu npaBa € PEeAirinHi HopMK icAamy, BEAMKe
3HAYEHHA Ma€e HOPUAMYHA AOKTPMHA, BMKOPUCTOBY-
l0TbCS | NpaBoBi 3BMYai [3, ¢. 121 - 122]. Ha aymky
€. 0. XapuToHOBa, EAHICTb i MOCAIAOBHICTb KPUTEPIIB
AOCAIAHVMKAMM YCe X Taku BUTPUMaHI He A0 KiHUS. BiH
MPOMOHYE AK OCHOBHWM KpUTEPi AAA Knacudikauii
CUCTEM MNpaBa BUKOPUCTOBYBATWU «...TUM LMBIAI3aLl,
€NEMEHTOM fIKOI € MpMBaTHE NPaBO (BM3HAYEHA CUC-
Tema npuBaTHoro npasa)» [30, c. 43].

Mpn LbOMY CAip 3ayBaXWTH, LLO UMBIAI3ALIMHUN
niAXiA, AKWO MOro 3acTtocyBaTh A0 AXEPEA NpaBa AO-
3BOASIE BWM3HATUM MPUPOAHMM PO3MAITTA MPaBOBMX
KYABTYP | A€pXaBHUX IHCTUTYTIB AK MO3aiKy CBITY,
KU PO3BMBAETbCS, 36epPertM BAACHY YHIKaAbHICTb,
BUKOPUCTATM AOCSATHEHHS Pi3HUX LMBIAI3aLiN, BECTH 3
HUMW KYABTYPHWI Ai@AOT, 3HAXOAUTU CMiAbHI MPaBOBI
pilleHHA M opraHi3aLiiHi 3acobu iX 3AIMCHEHHSA NpU
B3aEMOAIT 3 iHLWWMMK MPaBOBUMMU CUCTEMAMMU i Aep-
XaBamu [16, c. 42]. BusHaueHHA AXepea npaBa Ta
0COBAMBOCTEN X OYHKLIOHYBAHHS y KpaiHax, Lo Ha-
AeXaTb A0 Pi3HMX MPaBOBUX CiMEN, Y Pi3Hi nepioan
PO3BWTKY CBITOBMX LMBIAI3aLM 3HAYHO 3barauvye Ao-
CAIAXEHHS, BUBOAWUTb MOMO Ha BULLMKM PiBEHb y3aranb-
HeHHA [18].

3acTOCOBYHOUM KPUTEPIM TWUMY UMBIAI3aLii BiA-
NMOBIAHO AO MOAOXEHb MPO AOKAaAbHI i CBITOBI LMBIAI-
3auji, €. O. XapuTOHOB MPOMOHYE BUAIAATU AOKAAbHI
i 3araAbHi cMCTEMU NPUBATHOIO Npasa. \OKaAbHUMMU
€ CUCTEMM NPUBATHOMO NpaBa EBPONU: 3axiAHOEBPO-
nevicbKka i Bi3aHTIMCbKa (CXiAHOEBpOMenchbka). Li ABi
CUCTEMM € AOUIPHIMMU LLLOAO MATEPUHCBKOI CUCTEMMU —
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PUMCBKOIO MpPMBATHOrO MpaBa, WO € eAeMEHTOM
AHTMYHOI UMBIAI3aUl. [liacTaBM Takol KAaacudikauii
BUEHi yacto BHaUatoTh Lie B PO3AiAl PUMCbKOI iMne-
pii Ha CxiaHy i 3axiaHy [31, c. 78]. BuaineHHs ABOX
AOKaAbHUWX CUCTEM MPUBATHOro NpaBa €BPONU A03BO-
ASIE TOBOPUTM MPO ICHYBaHHA 3axiAHOEBPOMEMCHKOI
i CXIAHOEBPOMENCHKOI TpaAuLiM NPUBATHOrO npasa,
WO € AOYIPHIMM LLOAO CUCTEMW PUMCBHKOro npueat-
HOro npaea. Y 3axiAHil TpaauLii NpMBaTHOrO Npasa 3
ypaxyBaHHAM CTUAIO | XapaKTepy peuenuii pUMCbKOro
npaBa MOXyTb OYTW BUAIAEHI TaKi niacMcTeMu npueat-
HOro NpaBa K POMAHCbKa, HiMeLbKa | aHIAOCAKCOH-
cbka. CuctemMu UMBIAbHOIO NpaBa PocilMcbKoi imnepii,
CPCP, Pocincbkoi depepalii, cyyacHoi YKpaiHu Bia-
HeCeHi A0 CXiAHOI TpaAMLii LMBIABHOIO (NMPWBATHOrO)
npasa.

fAK caywHo 3a3Hadvana €. B. Canorybosa, Bu-
BUEHHS PUMCBKOIO npaBa AO3BOASIE 3 OAHOTO GOKY
CKOHLEHTPYBaTK yBary Ha CyTHOCTI npaBa, a 3 iHLWWOoI
NPOByAUT B KOXXHOMY FOPUCTI AyX TBOPYOCTI, 6e3 yoro
He MoXe 6yTW ICTMHHOrO npaBa Ta NPaBOBOI HaykW
[27, c. 1]. PumcbKa UMBIAICTMKA 3aAULLAETLCS Hene-
pPEBEPLLEHOIO LLKOAOK HE TiIAbKM AAS Cy4acHOro npa-
BOTBOPEHHS, HAYKOBOTO aHaAi3y i y3aaranbHeHb, ane i1
NPaKTUYHOrO 3aCTOCYBaHHS LMBIABHOIO 3aKOHOAAB-
ctBa [17, c. 19].

Pumcbke nprBaTtHe npaBo ctano 6a3oto, Ha SKil
BikaMW GOPMYBANOCH HOPUAMUYHE MWUCAEHHS, TOMY
Moro BMBYalOTb Y HaraTbox KpaiHax AO LbOro vacy,
30KpemMa Teopito LMBIABHOIO NpaBa fK NpaBoBY CUC-
TEMy, B AKi OCHOBHI FOPUAMYHI IHCTUTYTU i MOHATTA
3HANLIAM HaANBIAbLL YMCTE BiA YCAKMX BUNAAKOBMX Ta
HauioHaAbHKX 3abapBAeHb BUpaxeHHsa [17, c. 19].
Pvmcbke npuBaTHe NpaBo CbOrOAHI — Ue HEBIA'EMHaA
METOAOAOTiYHA 6a3a NpodEeCinHOT FOPUANUYHOT OCBITH,
OCHOBa PO3YMiHHSI OCHOBHUX raay3en npasa i nopis-
HAABHOIO NPaBO3HABCTBA, AMAGKTUUHE MOAE AAA CTa-
HOBAEHHS FOPUAMUYHOT MOBM | OPUAMUYHOTO MUCAEHHS.
BUBYEHHA PUMCBKOI HOPUAMUYHOT TEPMIHOAOTIT | TiEl
coLjaAbHOI peaAbHOCTI, IKy BOHa Mo3Hayara B Pi3Hi
€roxM, ICTOTHO PO3LLUUPIOE CBITOMASIA HOPUCTA | HAAAE
CTEPEOCKONIYHICTL MOrASAY Ha npaBoBy dopmy, 3a-
Knapae 6asy A TBOPUOIrO CTABAEHHSI AO FOPUAMUYHKX
KOHCTPYKLIM B NpaKTMuHii pobori [6, c. 7].

3 BpaxyBaHHSIM HaBEAEHOI0 Ta Cnuparoynch Ha
UMBIAIZALIMHUIA NiAXiA BBAXAEMO AOLIABHUM AOCAIAM-
M CUCTEMY AXKEPEA NPUBATHOIO NpaBa B PUMCbKOMY
npasi 3a pPi3HUX YaciB Ta BU3HAUUTU AK, Ta B AKOMY
06c¢A3i, BoHW ByAM pelenuiinoBaHi cydacHUM LMBIAb-
HUM npaBoM YkpaiHu. Mpn LbOMY, CAiA 3ayBaXKMTH,
LLIO caMe pUMMCbKe npuBaTHe NpaBo byro nobypoBa-
HO Nia BNAUMBOM ABOX GaKTOPIB — CYAOBOI NPaKTUKK Ta
AOKTPWHW, AOCAIAKEHHST SIKMX IK CAMOCTIMHMX NpaBo-
YTBOPHOOUMX PEHOMEHIB € HEODXIAHUM i B Cy4aCHUX
yMOBaXx.

Mia yac BNOPAAKYBaHHS Ta aHaAizy eMnipuyHol
6a3n AOLIAbHO BPaxoByBaTW HACTYMHI METOAOAOTIYHI
MipKyBaHHA. AAA YaCTUHU CyYaCHUX AOCAIAXKEHDb Xa-
paKTePHUM € Te, WO iXHi aBTOpW, HamMararo4mcb OXo-
NMUTU AK MOXHa BiAbLLe AXEPeA, Ta HaBeCcTU No3uLji
BCiX BIAOMUX AOCAIAHWKIB 3AIMCHIOIOTh MIATOTOBKY Ma-
Tepiany 3a 03HAKO NPEAMETY AOCAIAXKEHHS, @ TOYHI-
L€ MOro YaCTWHMW.

Tak, po3rafaparoyr, Hanpukaap NOHATTA «CyAO-
BOI NPaKTUKW», HABOAATBCA MO3ULIT AOCAIAHUKIB Pis-
HUX YaciB, NPOTe OLHKa iX 3A00YTKIB 3AIMCHIOETLCS
6e3 BpaxyBaHHSI MPUHLMMY iCTOPU3MY, i MPEAMETOM
CMiBCTAaBAEHHS1 CTalOTb MNPaBOBi fIBULLA HE TiAbKK
Pi3HMX €nox, ane W NMPUHLMUNOBO Pi3HMUX COLLaAbHO-
€KOHOMIiYHUX dopmalin. Tak, Ha Hally AYMKY, 3AO-
6yTKM pPaAAHCBKOI LIMBIAICTUKM He BTpayatoTb CBOro
3HaueHHs i 3apas, NpPoTe Npu iX OLiHLI HEObXiAHUM €
BpaxyBaHHS TUX COLLIAAbHO-€KOHOMIYHMX YMOB B AKMX
BOHM MPOBOAMAMCH Ta IAEOAOFIYHOI CKAAAOBOI, 6e3
SIKOI 3AIMCHEHHS 3@ PaASIHCbKUX yaciB OyAb-AKOi Ha-
YKOBOI p03BiaKM OyAO 6 B3arani HEMOXAMBUM. BiAblLL
TOrO, i e CTOCYETbCA HE TIAbKU PAASHCBKOIO nepioay
B PO3BWTKY LMBIAICTUYHOI AYMKM, OLHKA pe3yAbTa-
TiB OTPUMAHUX B pe3yAbTaTi AOCAIAKEHHS MOBWMHHA
060B’sI3KOBO 3AIMCHIOBATMCA 3 NO3MLIi NpoueciB, AKi
AOMiHYBaAM B CyCMiAbCTBI, iA€OAOTii, IKa NaHyBaAa B
npa.i. AlLe TakUM YMHOM OTPMMaHi pe3yAbTaTh By-
AYTb HAayKOBO OBI'PYHTOBaHI Ta MOXyTb 6yT1 B MOBHO-
My 06CA3i BUKOPUCTaHI MNia Yac NPOBEAEHHS CydacHMX
AOCAIAXKEHDb. BiANOBIAHO AOLIABHUM € He TIAbKW AOCAI-
MKEHHS MaKCMMAAbHOI KiAbKOCTI AOCTYMHOI AiTepary-
pu WoAO 06paHoi NpobAeMaTUKK, ane M NPOBEAEHHS
X BUBYEHHA Ta aHaAidy 3 BpaxyBaHHSM HaBeAEHMWX
MipKyBaHb. TOH6TO AOLIAbHO YHUKATU KPUTUKK, AKka 6
6yna 06rpyHTOBaHa 3 MNO3ULT HAKOMUYEHUX CbOrOAHI
HayKOBWX 3HaHb, Ta BPaxoBYyBaTH iX PiBEHb PO3BUTKY
B MOMEHT, KOAM MpaLoBaB AOCAIAHUK.

Kpim TOro, nia yac npoBeAEHHSA AOCIAAXKEHD AXe-
peA LUMBIABHOTO npaBa AOLJAbHUM € BUKOPUCTAHHSA
AEAYKTUBHOIO Ta iIHAYKTUBHOTO METOAY, @ TaKOX AUXO-
TOMIi NpaBa, ik 06’EKTMBHO iCHYHOUOro ABMLIA.

K 3a3HaNOCb B AiTepaTtypi NoAiA NpaBa, EAMHOIO
3a CBOEIO MPUPOAOID, — ABULLE ICTOPUUYHO 00’ EKTUBHE
i nepepbavae HaABHICTb TEXHIYHMX, EKOHOMIUYHUX, MO-
AITUYHUX | €THIYHUX YMOB, IKi CTBOPHOIOTb NPOTUCTaB-
AEHHA cdepu NpUBATHUX iHTepeciB cdepi iHTepeciB
CyCNiAbHUX. AKLWIO iHAMBIAyaAi3My HeEMae MpocTopy,
BCi BIAHOCHHW MatoTb NyBAIYHWIA XapakTep. AKLO AAA
iHAMBIAYaAi3My CTBOPHOETBCA KOAO WMOrO iHTEPECIB,
BiAMiHHMX Bia cycniAbCTBa, BCi BiAHOCUHM HabyBatoTh
NpUBaTHOIO Xapakrepy. ICTopia AOACTBa XapaKrepu-
3YETbCA 3POCTAOUUM NMOCUAEHHAM AEPXaBHOIo Hava-
AQ, ke Aepani Biablue BUCYBa€E NyOAIUHY CTOPOHY B
CyCniAbHOMY XWTTI. MapaneAbHO 3 UMM TpUBaE 3poc-
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TaHHA NPUBATHUX IHTEPECIB Ha TPYHTI PO3BUTKY iHAU-
Biayaniamy [10, c. 12].

BMBUYEHHA CNIBBIAHOLLIEHHSI MPUBATHKUX i Ny6Aiu-
HUX 3acap AO3BOASIE AIMTU BUCHOBKY HACKiAbKK Ccyvac-
He Aitoue UMBIAbHE NMpaBO Bipobpaxae iHTepecu Ta
noTpedu cycniAnbCTBa, AepPXXaBu Ta KOHKPETHOI 0CobMU,
fIK BOHO BTIAKOE 3@aKOHOMIPHOCTI i TEHAEHLT CyCniAb-
HOro PO3BUTKY B YKpaiHi Ha neBHOMY eTani.

Posraspatoun nuTaHHA MOEAHAHHA MyOAIYHO-
NnpPaBOBMX 3acap B PEryAroBaHHI UMBIAbBHUX (MpuBar-
HMX) BIAHOCWMH HEOBXiAHO 3BEPHYTUCS AO TPAAULIMHO-
ro PO3MoAiAy MpaBa Ha NpuBaTHe Ta nybAiuHe.

MpobaeMi nybAIYHKMX | MpMBaATHKUX 3acap y npa-
Bi OyAM NpUCBSIYEHi Mpali TakMx NpaBO3HAaBLIB SK
I. ®. WepweHesnua [34], I. A. MokpoBcbkoro [21],
I. A. IabiHa [7], B. B. YepenaxiHa [33], M. I. Ho.-
ropoauesa [15] Ta iH., cyyacHux topucTiB — C. C. Anek-
ceeBa[1],€.0.XaputoHosa [30],P.b.Cusoro[24]TaiH.

Pa3om 3 TvM, NUTaHHA AXEepeA NPUBATHOMO NpaBa
He ByAO XOAHOTO pa3y NPeAMETOM OKPEMOTO LIMBIAICTHY-
HOr0 AOCAIAXEHHS YaciB HE3AaAEXHOCTI. BUKAHOUEHHAM
CTanO AMcepTalinHe AocAipxeHHs |. A. KoBTyHa nipro-
TOBAEHOTO 3 No3uLii Teopii npaBa [8].

HesBaxatoum Ha CyTTEBUI BNAUB AMXOTOMII Npa-
Ba Ha CTPYKTYpYy Ta 3MIiCT BCbOr0 Cy4acCHOro LMBIAb-
HOro npasa YKpaiHW Ta He3BaXarouu Ha NAPaAi3M
AOCAIAHULIbKMX MO3ULIA 3 LbOrO NMUTAHHSA, B NpaB.i, i B
LUMBIAbHOMY NpaBi 30KpeMa, B MPaKTUL,i MOro 3acTocy-
BaHHSA 3aAMLLAIOTECA CUABHUMU MO3ULIT NO3UTUBI3MY
Ta $OPMaAbHOrO MiAXOAY, WO MAE rAMBOKY iCTOPUYHY
nipAOCHOBY. Po3ymitoun BCi CUAbHI Ta cAabKi CTOPOHM
LUbOro MiAXOAY, AO OOFPYHTYBaHHS Ta OCTaTOYHOrO
$OpMyBaHHSA BAACHOI KOHLEMLT CUCTEMU AXKEPEA LIK-
BiAbHOIO NMpaBa AOLAbHUM BUXOAUTU 3 MPUHLMMNY Ha-
CTYMHOCTi B NpaBi, Ta 3AIMCHUTU MOAIA AKEPEA LMBIAb-
HOro NpaBa Ha POPMaNbHO 3aKPINAEHi Ta POPMaNbHO
He3aKpinaeHi. OCTaHHE He BMAMBAE Ha aBTOPCbKY
MO3ULiHO LLOAO GOPMAABHOIO NO3UTUBI3MY K TAKOrO,
npoTe AO3BOAUTb CUCTEMATU30BAHO NOAATU TAKUM UK-
HOM MaTtepiaa, o6 NOAErLLUTU CIPURHATTA OKPEMMX
HOBATOPCbKMX MiAXOAIB A0 MPOBAEMATUKK, @ TOAOBHE
byae BiAMOBIA@TM CydacHin HOPUAMYHIA NpaKkTuLi, Ta
CYAOBIM 30KpeMa, fika, B CBOKD Yepry, NoBUHHa ByTu
FOAOBHUM iHCTPYMEHTOM NepeBipkn OyAb-SIKOI BUCY-
HYTOI HaMu Teopil.

Kpim TOro, He 3Baxxatoun Ha ranyseBe Hanpas-
AEHHS1 LUbOr0 AOCAIAXEHHS, AOLABHO CrMpaTucs Ha
3p00yTKM CyyacHoi Teopii AepxaBu Ta npaBa, ane
AMLLE B Till YAaCTHHI, ika AO3BOAWUTb BMOPSIAKYBATKU Ha-
KOMUYEHI UMBIAICTUKOIO 3HAHHSA MPO LEei colianbHUM
¢deHoMeH, Ta/abo, Wob NpoAeMOHCTpyBaTH cneundi-
Ky NPeAMETY AOCAIAXEHHA B 0bpaHin coepi, Ta/abo
BUPOOUTU LUASIXM MOAOAAHHSA OKpeMux npobaem, B
TOMY YUCAI B cdepi npaBo3acTocyBaHHA, Hamarato-
UMCb CTBOPUTU BAACHY KOHLENUiO AKEPEA LUMBIAbHO-

ro npaa YKpaiHu, sika 6 Binobpaxkana cydacHi peanii
FOPUANYHOIT MPAKTUKMU.

CAip TaKoX 3ayBaxwWTW, LWWO MOHATIMHWMI anapar
Cy4acHOro UMBIAbHOrO NpaBa CNUPaEeTbCst Ha 3A00yT-
KM IHWKX rany3en npaBa, a He TiAbKW Teopii npaBa.
Mpn upomy, 3 BpaxyBaHHAM MOAIACNEKTHOCTI npasa
Ta crneundikv Moro 3acTocyBaHHA 3BEPHEHHS AO iH-
LUMX PE3YAbTATIB raAy3€BMX AOCAIAKEHb MOXE 3AiK-
CHIOBATMCA AMLLE MO Mipi HEOOXIAHOCTI, OCKIAbKM BBa-
XaEMO, LLLO HAKOMUUYEHOrO MOTEHLUiaAy UMBIAICTUKKU B
6inbLLIOCTI BUNaaAKiB Byae AOCTATHbO AAS BUPILLEHHS
NPobAEMHUX MUTaHb 3 0bpaHoi TemaTUkK. HaBepeHi
MipKyBaHHS BNAMHYAM Ha CTPYKTYpy Ta 3MICT 3anAa-
HOBaAHOIo aBTOPOM AOCAIAXEHHS, @ B SAKOCTI none-
PEAHbOrO pe3yAbTaTy METOAOAOTIYHOIO acnekTy 3a-
NMAGHOBAHOIO AOCAIAXEHHSI MOXHa 3anpornaHyBaTu
HaCTYMHi BUCHOBKM Ta BHECTU Taki Mpono3uuii:

1. 3miHa cTaBAEHHSI AO NMpaBa 1 3aKoHY nepea-
6avae BM3HAUEHHS HOBMX METOAOAOTIUHMUX MIAXOAIB
AO AOCAIAXKEHHSI nMpaBa, MOro CYTHOCTI Ta GOpM BU-
ABY. AK CAYLLHO 3a3HA4YaAOCb B AiTepaTtypi, Lewn npo-
uec bype ePEKTUBHUM AULLE B TOMY BUMAAKY, AKLLO
BiH 3AIMCHIOETLCA 3 ypaxyBaHHAM cneundikm npasa
Ta MOro AXepen i, BiAmoBiAHO, LUAAXIB, METOAIB Ta CrMo-
cob6iB ix Mi3HaHHA. TAaKMM YMHOM, aKTyaAbHOO 3aAW-
LIa€eTbesA NPobAeMa KOMMAEKCHOTO AOCAIAKEHHS AXe-
peA npaBa K KaTteropii HPUANYHOI HAyK1 Ta OAHOIO 3
€N\EMEHTIB MPaBOBOI CUCTEMU 1 MEXaHi3My NpPaBOBO-
ro peryntoBaHHA. EQEKTUBHICTb OCTAHHBOIo HanpsaMy
noB’si3aHa 3 CUCTEMOLO AKEPENA NpaBa.

2. Pe3yAbTaT AOCAIAKEHHS AXEPEA LMBIAbHOIO
npaBa He MOXyTb iCHyBaTW cami no cobi, a Hanpamy
3anexatb Bip 3A00yTKIB Teopii AepxaBu Ta npasa.
MNMpobaema pxepen npaBa € TiCHO NOB’A3aHO0 3 PO3y-
MiHHAM NpaBa sk Takoro i He 3HalLWAa B HayLli CBOro
OCTaTOYHOro BUPIiLLEHHS. BiabLl TOro, 3MiHa NO3uLii B
PO3yMiHHI npaBa, NPU3BOAUTL A0 3MiHW CUCTEM AXe-
peA npasa, yepes L0 BU3HAUYEHHSI CUCTEMU AXKEPEA
npaBa CcTae He MeHL nNpobAeMaTUUHUM HixX BW3Ha-
YeHHs1 camoro GeHoMeHy npasa.

3. TpuBaami yac y Teopii npaBa iCHyBaAO ABa
METOAOAOTIYHUX MIAXOAU AO AOCAIAKEHHS MPUPOAMU
npasa. Mepwnin 3 HUX MOASITAE Yy MPUXMABHOCTI AO
NPOrOAOLLIEHOMO Yy XX CTOAITTI NO3UTUBICTCBKOIO OTO-
TOXHEHHS NMpaBa W 3akOHy, aHaAi3i 3MiCTy npaBa B
MOBHIM 3aAEXHOCTI BiA A€PXaBHOI BOAI, LLLO 3BOAUTH
npaBo A0 Haka3dy AepXaBW. Takui NiaXiA NOLWMPEHUN
AOCi M 3aAMLIAE MO3a yBarok PO3rAfA MpaBa sk 3a-
coby BTIAEHHA B XMWTTS CNpaBEeAAMBOCTI, yMaHHOCTI
K HEOOXIAHMX CKAAAOBMX AEMOKPATUUHOIO PO3BUTKY
CycninbCTBa, 0OMEXYE HOPUAMYHY HayKy AMLLIE AOCAI-
AKEHHAM AOTMW MpaBa, NePeTBOPEHHSM NpaBO3HaB-
CTBa Ha 3aKOHO3HaBCTBO. HacAiAKOM Takoro npaso-
PO3YMIiHHS € HEAOOLLIHKA COLiaAbHOI MPUPOAUN AKEPEA
npasa.
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[HLIMI NiAXiA NOAATAE Yy 3BEAEHHI NpaBa BUKAKOY-
HO AO MPUPOAHMX NPaB AtOAMHW, AKI He Mae noTpebu
3aKpPINASTM B 3aKOHOAABCTBI, 3anepeyeHHi abo Hepo-
OLIHLj BMAMBY AEPXXaBHOI BAGAW Ha NPaBOYTBOPEHHSA
i NpaBopeaAi3alito. HepoOoLiHKa poAi AepxaBu y npa-
BOBOMY PEeryAroBaHHi CycniAbHWX BIAHOCWH BpeLuUTi-
peLwT NpM3BOAWUTL AO MOPYLUEHb 3aKOHY, MPaBOBOro
HiriAi3amy TOLLO.

3. KAaCUYHUIA HOPMAaTUBICbKUI MNiAXiA HE Biano-
BiAQE CyYyacCHiM TEHAEHLIT PO3LUMPEHHS KOAA AXEPEA
npasa, MOCUAEHHIO IX POAI, @ TAKOX NPaBO3acTOCOB-
Uil Ta iHWIA IOPUAMYHIN MpaKTuLi, Sika GakTMYHO
CKnanacs.

4. HesBaxatouu Ha Te, Lo CYyAOBa MpakTuka, Ae-
MOHCTPY€E 3aCTapiAiCTb AOFMaTU30BaHOro MiAXOAY AO
NpPobAEMU AXEPEA LMBIABHOTO NpaBa YkpaiHu, B Binb-
LIOCTi BUMAAKIB MOXHa KOHCTaTyBaTW MOAEPHi3aLlito
MO3UTMUBICTCHKOIO MiAXOAY, KM NPONOHYE HaMbiAbLL
AOTiUYHY Ta 3PO3YMIAY AASI CMIPUWHSATTA Ta 3aCToCyBaH-
HA CUCTEMY AXepeA, B TOMY UYUCAI LUMBIABHOIO NpaBsa.

5. baratoMaHiTHICTb GOpM NPoABY MpaBa B CO-
LiaAbHIM MpaKTULi He AO3BOASIE AIMTU EAMHOTO BUCHO-
BKY LLLOAO MOro 3micTy. Aiana3oH NorAsiAiB KOAMBAETb-
CA BiA MO3UTMBICTCbKMX A0 MeTadi3aMyHMX NobyaoB,
1O 06rpyHTOBYIOTb NMPABO AK BUAB KOCMIYHWUX 3aKO-
HoMipHocTeln abo Boxoi cyTHOCTI. [paBo BUAIAAETLCA
AK CYKYMNHICTb CNeundpiuyHmMxX couiaAbHUX BIAHOCKH, LLO
CKAAAUCB Y CYCMIABCTBI, 1 ONOCEePeAKOBaHi 3aranbHO-
NPUAHATUMKU 1 3adiKCOBAHUMKU B FOPUAMUHMX AOKY-
MeHTax npaBMAaMu; ik ocobanBa popma CBiAOMOCTI,

BIAMOBIAHO AO SIKOI OCHOBOIO CYCMIAbCTBa € CUCTEMA
LIHHOCTEN, TONOBHOIO CEPEA SIKMX € CMPaBEAAMBICTD,
LLO TPaHCHOPMYETLCS Yy MPaBO; AK CYKYMHICTb tOpK-
AMYHUX HOPM, WO 06’€AHYHOTb Y cobi MaTepianbHi Ta
ineaAbHi MOMEHTU iICHYBaHHSA TOLLLO.

6. lNeBHe po3yMiHHA NpaBa BM3HAYaE 3MICT «3a-
AEXHWX» MOHATb SIK CYTHICTb | 3MICT NpaBa, Moro PoAb
(dyHKUii) | npn3HaueHHA, GopMK Ta AXepena NpaBsa,
MexaHi3M MpaBOBOro PeryAtoBaHHSA, CUCTEMA NpaBsa i
npaBoOBa cMCTEMa Ta iH.

9. BnpopoBx XX CTOAITTSl iCTOTHO 36aratMAmcs
METOAN AOCAIAXKEHHS, ¥ TOMY UUCAI i Yy inoCOdCbKOMY
nAaHi. 3’ABMAUCA TaKi HOBI 3araAbHOryMaHiTapHi Ha-
NPAMKK SIK KpUTMKa MoBM abo cuHepretuka. Mpote
BKa3aHi METOAM MPaKTUYHO HEe BUKOPUCTOBYHITbCS
B CyyacCHil npaBoBil HayLi. 3ap0rmaTtnsoBaHe Hopu-
AMYHE MUCAEHHSI 3YMOBAKOE GOPMYAKOBAHHSA TaKoi X
HEeAMHaMIYHOI i KOHCEPBATUBHOI NPaBOBOI AOKTPUHMU.

10. Pa3om 3 TMM, HalbiAbLL ePEKTUBHUM AAA
AOCAIAKEHHSI  CUCTEMW  AXEPEA LMBIABHOTO npa-
Ba YKpaiHM 3aAMLIAETbCA AIAAEKTUUHUMI METop 3
CUCTEMHO-QYHKLIOHAABHUM  MIAXOAOM A0 AIBULLA,
ke AOCAIAKYETbCA. Kpim TOoro, nepesipka nobypo-
BaHOI CUCTEMU AXEPEA UMBIABHOIO Nnpasa MOBWHHA
3AIMCHIOBATMCA 3@ AOMOMOIOK MOAEAKOBAHHSA, a ne-
peBipka OKpPeMWXx OTPUMaHWX pe3yAbTaTiB NOBUHHA
3AIMCHIOBATMCS 3a NPaBUAOM AOBEAEHHS BiA 3BOPOT-
Hboro. OKpemMo CAip BpaxoByBaTW 3aKOH HaCTYMHOC-
Ti B NpaBi, a TakoX UMBIAIZALLIMHUI MiAXIA AN AOCAI-
AKEHHSI NPaBOBOI CUCTEM YKpaiHM.
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Apiwarok A.l. MeTtoponoria AOCAIAKEHHA AKepea UUBIAbHOro npaBa YKpaiHu. - CtaTTs.

CratTa npucBaAYeHa NUTaHHO GOPMyBaHHSI METOAOAOTIUHOT 6a3n ANt MPOBEAEHHST AOCAIAXEHHSA CUCTEMMU AKEPEA
UMBIAbBHOMO NpaBa YKpaiHW, BUSBHAYEHHIO OCHOBHUX HAMPSAMKIB X AOCAIAXEHHS, @ TaKOX OKPEMMM acnektam 3MiCToB-
HOrO XxapakTepy AOCAIAKEHHS, SIKE BUKOHYETLCA aBTOPOM.

KarouoBi croBa: pxepeno npasa, CUCTEMA AXEPEA LMBIABHOTO NpaBa YKpaiH1, METOAOAOTiSl, METOAM AOCAIAXKEH-
HS, AlAAEKTUKA.

AHHOTAUMUA

Apnwarok A.U. MeToponOTHA UCCAEAOBAHUA UCTOYHUKOB rPa)KAAHCHKOro npasa YKpauHbl. - CTaTbs.

Cratbsi NocBsileHa Bonpocy GpopMUpoBaHUa METOAOAOTMUYECKON Ba3dbl AAST NMPOBEAEHWA NCCAEAOBAHMUA CUCTEMbI
MCTOYHUKOB TPaXAaHCKOro npaBa YKpauHbl, ONPEAEAEHUIO OCHOBHbIX HampaBAEHWM WX WMCCAEAOBAHUSA, a TakXe
OTAEAbHbIM acrneKTaM COAEPXATEAbLHOIO XxapaKkrepa BbINOAHAEMOro aBTOPOM MCCAEAOBaHUA.

KaroueBble cnroBa: UCTOYHUK MpaBa, CUCTEMA UCTOYHUKOB MPaXXAaHCKOro npasa YKpauHbl, METOAOANOTUA, METOAbI
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Summary

Drishlyuk A.l. The Research Methodology sources of civil law in Ukraine. - Article.

The article is devoted to the question to forming of methodological base for realization of research of the
system of sources of civil law of Ukraine, and to the decision of basic directions of their research, and also
separate aspects of rich in content character.

Keywords: source of law, system of sources of civil law of Ukraine, methodology, methods of research,
dialectician.



YACOMMCUMBINICTUKM B B B @ @ @ @ @ @ @ @ @ @ @ @ EEEEE @ @ 51

YAK 347.447.5

TEOPETUKO-MPABOBA XAPAKTEPUCTUKA KATETOPI|
«lOPUOUYHA TAPAHTIA»: SATANbHOTEOPETUYHUM AHANI3

KpucaHb TetaHa EBreHiBHa

KaHAMAAT FOPUANYHUX HAYK, AOLEHT, AOKTOPaHT KadeApU LUMBIAbHOIO nNpaBa HauioHaAbHOro

yHiBepcutety «OAecbka topUANYHa akapeMis»

paBoBa KaTeropisi «t0OpUAMYHA rapaHTis» €

BaXXAMBOK Ta aKTyaAbHOK AASl HayKU LM-
BiAbHOIO Npaga, 3a AONOMOr0 AAHOI KaTeropii nizHa-
€TbCS CYTHICTb NpaBa, BaXXAMBE MUTAHHSA LLLOAO MO0
peanisauii. B Teopii npaBa My 3ycTpiyaeMO 3HaUHY
KiAbKiCTb HanpaLltoBaHb CTOCOBHO MWTaHb rapaHTin
npaB. HaykoBUAMMW, 3anpornoHoBaHi BU3HAUYEHHS ra-
paHTii, AKi € BiAMPaBHUMMU AASI BUBUYEHHS MPaBOBUX
ABMLL Ta AOCAIAXYIOTBCH B rany3eBux Haykax. OpHaK
3 PO3BUTKOM tOPUCTIPYAEHLT Ta PyWHIBHUMU TEHAEH-
LisMKW B HOPMaTUBHO-NPaBOBiN 6a3i, 06yMOBAEHUMMU
npouecamun ranobanizalii Ta iHAMBIAYaAi3aUii cycninb-
CTBa, 3MIHIOETbCA CTaAe YABAEHHSI MPO OCHOBHI KaTe-
ropii npasa.

MeTa uiei ctatTi — BU3HAUMUTMCA 3 6a30BMMMU MO-
HATTAMM, SKi HAXOAATLCA B OAHIM KaTeropianbHin NAo-
LUMHI Ta MakoTb METOAOAOTIYHE 3HAUEHHA AASI BUBYEH-
HS FOPUAMYHMWX FA@pPaHTin LUMBIAbHMX NPaB.

A0 noaibHKX KaTeropin BIAHOCATLCA «rapaHTisy,
«NpaBOBa rapaHTis», tOPUAMYHA rapaHTis», «3acobm»,
«cnocobu», «yMOBMW», «NPaBOBUI MexaHi3m 3abeane-
YeHHs1 npaB», «3abe3neyeHHs», «rapaHTii 3AIMCHEHHS
LUMBIAbHUX NPaB i BUKOHAHHA 000B’A3KiB». AaHi KaTe-
ropii € CKAaAOBMMUW CTPYKTYPU HOPUAMUYHOI rapaHTii,
LLIO BKa3ytoTb Ha ii BHYTPIWIHE iHGOpMaLjiiHe BU3Ha-
UEHHS, PO3KPMBAIOTb Ii CYTHICTb.

Byayun BKAFOUEHUM AO LLIMPOKOT CUCTEMM 3HAHD,
FOPUANYHI rapaHTii y UMBIABHOMY MpaBi nopsa i3 3a-
raAbHUMW pUCaMM XapaKTEPHUMK AAA TapPaHTil, xa-
paKTepPU3YyOTbCA NEBHUMK 0CODOAMBOCTSIMMU, LLO BKa-
3y€ Ha YAOCKOHAAEHHSI Ta 3MiHy A@HOro MpPaBOBOro
ABMLLA.

B 0CHOBI BMBUYEHHS MUTAHHA NPaBOBOI NPUPOAU
«GOPUAMYHUX FapaHTIK UMBIABHMX MPaB» BaXXAUBY POAb
BiAirpae HauioHaAbHa OpUAMUYHA AOKTPUHA. CyyacHi
CAOBHUKM AQOTb Pi3HI BM3HAYEHHA Takin AediHiuji,
AK AOKTPMHA. TaK, AOKTPMHA MOXE PO3rASAATUCS K
BUEHHS, HaykoBa Ta ¢inOoCOdCbKa Teopis; fK MNOAI-
TUYHA CUCTEMA; K KEPIBHI TEOPETUYHI ab0 MOAITUYHI
npuHumnu [1, c. 211; 2, c. 403].

AOCAIAKYHOUM  KATETOPItD  «HOPUAMYHI  FrapaHTii»
CAipA  MpOaHaAidyBaTM E€TUMOAOMIUYHE MOXOAXEHHS,
Pi3HI NOrASIAM, BUYEHHS LLOAO BU3HAUYEHHS «rapaHTii»,
CMiBBIAHOLWIEHHSA Ta BMAMB AOCATHEHb 3aKOPAOHHOI
LUMBIAICTUKM Ha BITUUBHAHY TEOPETUUHY AYMKY.

[MoOHATTA «rapaHTis» BEAbMW PO3MOBCIOAXEHA
KaTeropis K B FOPUCMPYAEHLLi, TaK | B iHLWIMX HayKax
(coujonorii, MOAITOAOTiT, EKOHOMIL Ta iH.). OCOBAUBICTb
BUKOPUCTAHHSI AQHOTO MOHATTS B HOPUCMPYAEHLIT 3a-
AEXMWTb BiA MOro 6arato3HauHoCTi.

ETMMOAOriYHE NOXOAXEHHA CAOBa «rapaHTia»
NnoB’A3yI0Tb 3 dpaHLy3bKMM CAOBOM «garantie» (Bip
«garantir» - 3abesneuysatu). Mpu UbOMY, AyMKa Npo
dpaHUy3bKe MOXOAXEHHA CAOBa «rapaHTis» He 6es-
cnipHa. Tak, X. A\. bepxeab y CBOEMY AOCAIAXEHHI
BKasaB, IO TePMiH «rapaHTis» «3ano3vyeHu 3 aH-
TAINCbKOT MOBMU, B SIKi BiH Mae 6e3Aiu 3HaueHb» [3, C.
27]. MiX TUM iCHYIOTb M iHLWI NiIAXOAM AO BU3HAYEHHS
CAOBa «rapaHTisi».

HOpuamnyHi crnoBHUKM [4, €. 59; 5, €. 53;6,¢. 72;
7, c. 52] micTaTb cneuiaAbHe NpaBoOBe 3HAUYEHHS LbO-
ro NMOHATTA AK: A0 UMBIABHOMO MpaBa — «OAMH i3 Cho-
cobiB 3abesneuyeHHs (BMKOHaHHA) 3000B’A3aHHS,
LLO BXMBAETbCA Y BIAHOCMHAX MiX OpraHisauisimu».
HoBuIM TAyMauHWiM CAOBHMK YKPaiHCbKOi MOBM MiCTUTb
Taki 3HaYEeHHA CAOBa «rapaHTis»: 3abea3neyeHHs, 6e3-
neka, 3anopyka [8, c. 572].

TepMiH «rapaHTisi» TAaKOX 3aCTOCOBYETLCH AAS M0-
3HauyeHHsA 3aco6iB, 3a AONOMOTIO0 AKMUX 3AIMCHIOETLCS
3abesneyeHHs [9, c. 21 - 25]. 3a3Havya€eTbcs, LIO MNo-
HSATTS «rapaHTii» OXOMAKOE YCIO CYKYMHICTb 06’ EKTUBHMX
i cyb’eKTMBHUX daKTopiB, CNPSIMOBaHMX Ha 3abesne-
YeHHA W peanizalito npaB, cBOHOA rPOMaASIH, Ha yCy-
HEHHSI MOXAMBMX MPUUUH Ta NePErAsaa iX HEMOBHOIO
abo HeHaNeXHOoro 3AIMCHEHHS i 3aXUCT nNpaB BiA Mo-
pyweHb. Li daktopu pisHOMaHITHI | 3@ CBOED NPUPO-
AOKO Ta XapaKTepoM BWCTyNatoTb SIK YMOBW, 3acobu,
crnocobu, NpUMOMKM Ta MeToAM 3abesneuveHHs npo-
Lecy peanizauji npaB i cBOOOA yYACHUKIB CYCMiAbHMX
BiaHOCKH [10, ¢. 26 - 30].

Y cneuianbHii AiTepatypi croBa «3acobu» i «cno-
cobu» iHOAI BBaxatoTb cuUHOHIMamu [11, c. 145].
OAHaK, BOHM pi3Hi 3a 3mictom i obcarom. Tak, C.
OxeroB CAOBY «3acib» Hapae HACTYMHOrO 3HAYEHHS:
NpUMoM, crnocib Aii; npeaAMeT, 3HaPAAAA AN 3AIMCHEH-
HA SIKOI-HEOYAb AiSIAbHOCTI. LLLo X CTOCYETbCA CAOBa
«Crnoci6», TO BOHO Ma€ TiIAbKM OAHE 3HAUYEeHHSA: Mpu-
MOM, METOA, NMOPSIAOK, Crnocib Al [12, c. 167]. Takum
YnMHOM, 3acib - ue i npurom, i NnpeameTt, a cnocid -
AMLLE MPUHOM.
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OTXe, byAb-AKMI CNOCiO MOXHa PO3rAAaTH SIK 3a-
cib, ane He byab-IKMIA 3acib € cnocobom. Hanpukaaa,
CYAOBMI NOPSAAOK PO3IASIAY LIMBIABHMX CMOPIB € SK 3a-
cobowm, Tak i cnocobom, Lo 3abes3neyytoTb 3axXmcT Mno-
pyLleHoro cyb’eKTMBHOMO npaBa. BopHouYac caHKLiHo,
nepeabayeHy nNpaBOBOKO HOPMOK 3a MOPYLIEHHS
UMBIABHOIO 3aKOHOA@BCTBA, HiIK HE MOXHa BBaXxatu
crnocobom, xoua 3acobom, Lo 3abesneuye 3piMCHEH-
HS1 UMBIABHMX MpaB, BoHa, 6e3 CyMHiBY, €.

Y Aitepatypi 3ycTpiyaemMo no3uuii BiAMOBIAHO AO
AKOI rapaHTisl € YMOBOHO. [1py LbOMY, NOHATTA «yMOBW»
TAKOX MaE AEKiAbKa 3MiCTOBHMX 3HaueHb: 1) obcta-
BMHU, BiA AKUX BYAb-LLO 3aAE€XMUTb, AKi LO-HEBYAb BU-
3HauatoTb; 2) coepa, y AKkil BinbyBa€eTbCA AISAbHICTb;
3) NnpaBWAa, BCTAHOBAEHI y TiK UM iHLWIN chepi XuTTS,
AifiAbHOCTI; 4) cTaTTi, NyHKTU AOrOBOpY, WO nepepba-
yaroTb NEBHI Aii Moro cTopiH [13, ¢. 130].

BpaxoByroun 3anpornoHoBaHi BU3HAUYEHHS, CAIA
3a3HauYNUTK, LLO B YCIX LUMX 3HAUEHHSIX YMOBU MOXYTb
BUCTYNaTW K rapaHTil UMBIAbHWUX NpaB y npas.i. Tak,
3aXMCT MalHOBKMX MpPaB akUIOHepPiB (MpaBoBa rapaH-
TiA) € 0b6CTaBMHOO, BiA AKOI 3aA€XWTb peani3auis
KOpNopaTMBHUX MpaB: BUMOIM AO CTATYTHOrO Kani-
TaAy aKkLIOHEepPHOro ToBapuCTBa (EKOHOMIYHa rapas-
Tisl) - YMOBMU, AKi HapalOTb MOXAMBICTb KpeAUTOpPaMm
3axXMCTUTU CBOI iHTEpPeCcH; HEeAONYCTUMICTb BiAMOBH
BiA BWMKOHaHHSA 3000B’A3aHHSA B OAHOCTOPOHHBLOMY
NMOPSIAKY — € YMOBOIO, fIka BKa3ye Ha HEMUHYYE 3AiK-
CHEHHs1 3060B’A3aHHSA, | € rapaHTIED AN KPEAUTOPA.

AesiKi 3 YMOB MOXHa PO3rAfAaTH i K 3acobu um
cnocobu 3abesneyeHHss nNeBHoro npouecy abo ABw-
wa. Y ubomMy pasi NoHATTA «yMOBMW» NEPEKPUBAETLCS
MOHATTAM «3acobu» i «cnocobu». OTxXe, y LMPOKOMY
PO3yMiHHI MOHATTA rapaHTii MOXe OXOMAKBATU BCHO
CYKYMHICTb 06’EKTUBHUX i CyO'EKTUBHUX GaKTOPIB, LLIO
CNpAMOBaHi Ha CMpaBXHK peaAi3auito UMBIAbHUX
npas, Ha YCYHEHHA MOXAMBUX MPUUUH Ta NEPELLKOA
iX HENoBHOro abo HEHANEXHOr0 3AIMCHEHHS | 3aXmCT
npas BiA MOpyLUEHb. Xo4va Ui ¢daktopu pisHOMaHITHI,
ane CTOCOBHO Mpouecy peani3auii UMBIAbHUX MpaB
®i3nUHKUX 0Ci6 BOHW BUCTYMNatoTb K YMOBM, 3acobu,
cnocobu, NpMMomMu Ta METOAM.

Pi3Hi niAxoAn A0 BU3HAUEHHS «rapaHTii» 06yMoB-
AEHi K NpaBUAO CHEPOID 3aCTOCYBaHHA AAHOMO Mo-
HATTA, NPaKTMUYHO Y BCIX raAy3six npaBa MW 3ycTpiyae-
MO TEPMIH «rapaHTisi» Ta AAS KOXHOI rany3i «rapaHTis»
Ma€ CBil 3MiCT.

B Teopii pepxaBu i NpaBa NUTaHHS rapaHTil
npaB rpPOMaAsH Ta iHLWKX YYaCHUKIB NPaBOBIAHOCUH
AOCAIAKEHI AOCUTb AeTaAbHO. BeAnKka yBara npuAins-
€TbCA LbOMY MUTAHHIO B 3araAbHOTEOPETUYHUX Mpa-
BOBMX Npausx, a caMme - y npausx 3 MiXXHapoAHOro,
KOHCTUTYLIMHOTO, TPyAOBOro npaga. Ll raaysi npaBa,
OKPIiM TMOHATTA rapaHTiin, MICTATb X Kracudikallito,
O3HaKW i BUAM rapaHTiii MpaBOBOro CTaTycy 0CO6MU.

Mpote cepep daxiBuiB B chepi UMBIABHOIO npa-
Ba yBara CyTHOCTi, KAacudikauii rapaHTin UMBIABHUX
npaB y4YaCHUKIB LMBIAbHMX MPaBOBIAHOCUH MPUAIAA-
€TbCA, Ha HaLU NOrAfA, HEAOCTaTHBO. Take MOAOXEHHS
Moxe OyTW noB’A3aHe 3 NPUAIAEHHSIM AOCAIAHMKAMMU
BiAbLLOI yBarn npakTMYHUM npobaemMam peanisa-
Uil HOPM LMBIABHOIO NpaBa Ha LKOAY TEOPETUYHUM
OCHOBaM LMBIAbHO-NPaBOBUX HOPM, SIKi HEPIAKO pO3-
rASIAQIOTbCA AMLLIE MOBepXHEeBO. Mix TMMm, npobaema
LLIOAO rapaHTOBaAHOCTI UMBIAbBHMX MpaB BUHUKAG 3
yacy 3aroCTpeHHs NOAEMIKM HABKOAO AyaAbHOCTI Nnpa-
Ba - 1oro 06’eKTMBHOI Ta CyO’EKTUBHOI CYTHOCTI.

lapaHTii BiairpatoTb 3HaUHy pPoAb Yy ByaAb-SIKil ra-
Ay3i npaBa, WO peryatoe cyb’ekTMBHI NpaBa. bes ra-
PaHTOBAHOCTI Cy6’EKTUBHMX NPaB CKAAAHO FOBOPUTU
npo NoBHe, BiAbHE | 3a6e3neuyBarbHE KOPUCTYBAHHS
TakumMmu npaBamu. | Bxe, TUM BiAblle BTOPUHHUMMU
CTalOTb NMUTAHHS NPaAKTUYHOIO KOPUCTYBaHHSA Ccyb’ekTa
CBOIMM NpaBaMu. Yce BULLECKA3aHe MoXe Byt pis-
HO 3aCTOCOBAHO fK AO LMBIABHOMO npaBa B LiAOMY,
Tak i AO MOrO OKPEMMX iHCTUTYTIB.

Mopsa 3 UMM, CAIA KOHCTaTyBaTH, MPO HasiBHICTb
nopsa 3 HOPUAMYHUMKU (MPaBOBUMMK) rapaHTisMu —
€KOHOMIYHMX, MOAITMUYHMX, OpraHi3aLiiHO-NPaBOBUX
rapaHTii. OAHaK AaHe AOCAIAKEHHS MOB’A3aHe i3 3a-
raAbHOTEOPETUUYHUM aHaAI30M CYTHOCTI caMe HOPUAMY-
HWX rapaHTin, SKi 6yayTb po3raaaatica 6e3nocepeaHbo
B 3B’A3KY i3 caMnM 06’EKTOM rapaHTyBaHHS (LLMBIAbHU-
MU cy6’EKTUBHUMM NpaBamu GisuUHOT 0cobu).

Y HayKoBIl NPaBOBIN AiTepaTypi NUTaHHA NPO No-
HATTS | CUCTEMY FOPUAMUYHUX FapaHTid PO3rAAAAETLCS
3 pi3HMX TOUOK 30py. Tak, B. M. UxikBaase nia ropnamy-
HUMUW rapaHTiaMKn po3yMi€ PO3ropHYTY CUCTEMY IHCTH-
TYTIB i HOPM MaTepiaAbHOTO i NPOLLECYaAbLHOrO npaBa
[14, c. 264 - 267]. Ha aymky M. M. PabiHoBiua, nia
FOPUANYHUMU FapaHTISMKU CAiA PO3YMITM HOPMU Mpa-
Ba | 3aCHOBaHy Ha HUX NPaB0O3aCTOCOBYY AIIAbHICTb,
iHAMBIAYaAbHI FOPUAMYHI @KTK, B SIKUX LA AISIAbHICTb
odikeyetbea [15, c. 237].

A. /. BoeBOAIH BiaMiuae, WO rapaHTii — Ue Ton
HaAIMHWUIA MiCT, AKWUIA 3abe3neuye HeoOXiAHWI B 3aca-
Aax NPaBOBOro cratycy ocobu nepexia Bip 3aranbHoO-
ro AO OKPEMOrO, BiA MPOKAAMOBAHOI B 3aKOHIi MOX-
AMBOCTI AO AIMCHOCTI. AN GOPMYBaAHHS HOPUAMUYHOIO
i GaKTUYHOIO MOAOXEHHSI KOHKPETHOT 0COBU NOTPIOHI
CMpUATAMBI YMOBU Ta epeKTUBHI 3acobu, a Le i € ra-
paHTii. BiH NponoHye niap rapaHTisMu po3ymiT yMOBH
i 3acobu, Lo 3abe3neuytoTb GakTUUHY peanisauito i
ycebiuHy 0XOpOoHy npaB i cBOHOA YCiX i KOXHOrO.

Kpim TOro, nmia «ymoBamMu» PO3YMIETbCA CTBO-
PEHHS CMNPUATAMBOI OBCTAHOBKM AASI KOPUCTYBaH-
HA OCHOBHWMM MpaBamMn i cBOBOAAMU | BUKOHAHHSA
3060B’A3aHb, a Nip «3acobamu» — iIHCTPYMEHT OpraHiB
AEpPXaBHOI BAaAW, OpraHiB MiCLEBOro CaMoBPSIAY-
BaHHS, rPOMAACbKMX 06’€AHaAHb, CaMMX TPOMAaASH Y
60poTbbi 33 HanexXHe 3AIMCHEHHS OCHOBHMWX MpaB i
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cB06OA, a Mip PUANYHUMUK rapaHTisMK — Ti NpaBoBI
3acobu i cnocobu, 3a AONOMOroK AKUX B CYCMIAbCTBI
3abe3neuyeTbcsl rpOMaAsiHaM peanisauis ix npas i
cBobop [16, c. 221 - 229].

C. C. AneKceeB 3BepTae yBary Ha BUKOPUCTaHHS
B TEKCTax 3aKOHY TPbOX BUAIB TEPMIHIB: @) 3araAbHO-
BXMBaHMX; 6) cneujianbHO-TEXHIYHMX; B) crneLiaAbHO-
FOPUANYHMX, TOOTO LLO MatoTb 0COBAUBUI HOPUAUUYHWUIA
3mict [17, ¢. 107]. Monpu Te, WO TEPMIH «rapaHTis»
AYXe 4acTo BXMBAETLCA Y OYAEHHOMY XMTTI, CAip BCe
X BW3HATU BAACTMBMIK LbOMY TEpMiHY 0COOAMBUIA
FOPUMAMUYHMIA CEHC. Xoua HepiaKi BUMAAKM, KOAU Tep-
MiH «rapaHTisi (rapaHTyBaTK)» 3aCTOCOBYETLCA B 3aKO-
HOA@BCTBI i B AOrOBOpax He B LbOMY MOro 3HaY€HHi
abo B3arani He Hece HiIkoro NpPaBOBOro HaBaHTa-
XEHHS | 3aAULIAETLCA AULLIE KPACUMBOK Ha3BO, LLO
NMOPOAXYE MapHi odikyBaHHSA [18, ¢. 32].

Y CcBOM 4Yepry, aHrAIMCbKi NpaBo3HaBLi PO3pi3-
HSOTb MOHSATTA «Security» i «guarantee» - «3abesne-
UEHHSA» | «rapaHTis», Npy LbOMy 3abe3neueHHs - Le
TUTYA BIAHOCHO BAACHOCTI 60OpPXHMKa, L0 HAAAE Kpe-
AVTOPOBI MpPaBO OTPMMATU 3aA0OBOAEHHA 3 BaPTOCTI
BiAMOBIAHOI BAACHOCTi, NPU HEBUKOHAHHI HOPXHUKOM
CBOro 3060B’A3aHHS.

I. \. BopoaiH [19, c. 53] Ta iHWi, BIACTOIOHOTb NO-
3U1LiI0 OTOTOXHEHHSA TEPMIiHIB «3abe3neueHHs» Ta «ra-
paHTii», CMMPaOYNCb HA ETUMOAOTIKO NMOHATb, TaK AK
«rapaHTisi» 03Ha4Ya€ 3anopyky, yMOoBY, LLIO 3abe3neuye
LLLO-HeBYAD.

T. M. 3aBopoTueHkKo, [20, c. 13] BKa3ye Ha Bip-
MeXyBaHHSI A@HWMX KaTeropin, BM3Hauyarouu, WO Mo-
HATTA «NPaBOBWI MexaHi3M 3abesnevyeHHa npas» €
6iAbLI LUIMPOKMM MOHATTAM, A€ OAHIEHD i3 CKAAAOBMX
€ rapaHrii.

0. ®. CkaKyH nip «rapaHTieto» PO3rAsiAQEe CUCTe-
MY COLiaAbHO-EKOHOMIUYHUX, MOPAAbHUX, MOAITUYHMX,
FOPUMAMUYHKMX YMOB, 3ac06iB Ta cnocobis, siki 3abesne-
UyHoTb iX GaKTUUHY peanis3aLito, OXOPOHY Ta HaAIMHUI
3axucr [21, c. 125].

PoskprBatouM  CyTb  OPUAMYHMX  FapaHTil,
C.H.Bpartycb 3BepTaB yBary Ha Te, L0 «tOPUAMNYHI ra-
PaHTii 3HAXOASTLCA IK B CAMWUX NPABOBUX HOPMaX, LLIO
MatoTb Ha METi PEryAtoBaHHS LUASXOM BCTAHOBAEHHS
npas i 060B’s13KiB CyCMiAbHMX NPaBOBIAHOCUH, TaK i B
TUX HOPMaX, Y paMKax AKUX 3AIMCHIOETbCSA FOPUCAMKLIS
Npv NOpyLLEHHI LMx 060B’A3KIB | TMM caMmmM 3abesne-
YyeTbCA 3a AOMOMOTOK AEPXAaBHOMO MPUMYCY peanisa-
Lisi MaTepianbHOro cy6’eKTMBHOrO NpaBa i BUKOHAHHS
nopyLueHoro abo HoBoro 060B’A3Ky» [22, ¢. 91].

Mia uMBiAbHO-NpaBoBoto rapaHTieto 0. €. Tyk-
TapKoB, PO3YMi€ iHiLiaTUBHY MOBEAIHKY, fiKa 3aAe-
XWTb BiA PO3CyAy MarmHOBO-CAMOCTIMHUX, PIBHUX
YyYaCHUKIB UMBIAbHOrO 06iry, Aaka Mae Micue, nps-
MO abo omnocepeAkoBaHO 3 MPUBOAY MaTepiaAbHMX
6Aar, Ta € peanizaljieto UMBIAbHMX NpaB i 060B'A3KIB
(3acobu LUMBIAbHWMI-NPaBOBOrO rapaHTyBaHHs),

CTBOPIOE PeanbHiCTb LMBIAbHUX MNpaB i 060B'A3KIB
(06’€eKTY LMBIABHWIT-NPABOBOrO rapaHTyBaHHS) [23,
c. 112 - 117].

AesKi aBTOpU BUCAOBAKOKOTb AYMKY, LLO AO YUCAQ
FOPUAMYHKUX FapaHTil CAiA BKAKOUMTU 3aKPiMAEHi Hop-
MaMu npaBa 3acobu HarAfAy i KOHTPOAKD AAS BUSB-
AEHHSA BUMAAKIB NPaBONopyLleHb; 3aX0AM NPaBOBOro
3aXUCTY; 3aX0OAM FOPUAMYHOI BIAMOBIAAABHOCTI; 3acTe-
PEXHI 3aX0AM Ta iHLLII MPaBOOXOPOHHI 3aX0AM; npoLe-
cyanbHi GOPMM OXOPOHU MNpaB; 3ax0AM NPOPINAKTUKK
i nonepeAXeHHs NPaBonopyLUEHb.

Ha aymky O. B. CaBeHkoBa, HO. E. TyktapkoBa
BM3HAUEHHS MOHATTA AULLIE yepe3 «3abe3neyeHHs»
NopyLUYE 3aKOH TOTOXHICTb. «3abe3neyeHHs» i «rapaH-
TYBaHHS» CNiBBIAHOCATLCS AK PiA | BUA: BOHW HaAIAEHI
CNiAbHWUM O3HaKaMW — MatroTb AIEBY NMPUPOAY | Xapak-
TEepU3YoTb GOPMY 3aAEXHOCTI, | came Taky, Yepes AKy
OAHE SiBMLUE BNAMBAE Ha iHLe. AAe, Ko 3abesne-
YEHHS OXOMAIOE BECb CMEKTP NMO3UTUBHOIO BMAMBY, TO
rapaHTii - Avle Te, WO HeobxiaHO, TOOTO 3a BiACYT-
HOCTIi TOrO, LLO rapaHTyeTbCH, OCTAHHE HE BUHWKAE,
He 3AIMCHIOETbCS, CTae HepeanbHWM. [lpu  ULbOMY,
3abe3neyeHHs 3AIMCHIOETbCA LUAAXOM CTBOPEHHS 3a-
6e3nevyBanbHUX YMOB, TOAI SIK rapaHTyBaHHSA — CTBO-
PEHHSIM rapaHTii. TakMM YMHOM, «rapaHTis» i «3abes-
NMeYeHHs» He MatoTb 3araAbHOI 03HAKM, LLO AO3BOASIE
BU3HAUUTK OAHE yepes iHwe [24, c. 83 - 91].

OTxe, posrafparoun Ui ABI NpaBoBi Kateropii,
CAiA BpaxyBaTW, WO rapaHTia - ue BuA 3abesneuy-
BaAbHWX YMOB, @ OCTaHHS — LE Te, BiA YOr0 3aAeXUTb
obymoBAeHe. O3HaKa «3abe3neueHHs» xapakTepuaye
NPU3HAYeHHsA, CnpPsAMOBAaHICTb — 3pobutn 3abesne-
YEHUM. «YMOBY» apTUKYAOE 3B’A30K: «rapaHTia — Lo
rapaHTyeTbCs», BiAbLL TOrO, XapakTep 3B’A3KY — HEOb-
XiAHICTb OAHOTO AASI iHLIOMO. AOAATKOBa O3HaKa «ycrix
yoro-Hebyab» We BiAbLL YTOYHIOE 3MICT Bipobpaato-
UM MO3UTUBHY CMIPSAMOBAHICTb LibOro 3B’A3KY.

He MoOXHa CyTHICTb rapaHTyBaHHA 3’sAcyBatu
yepes kaTteropito 3abesnevyeHocTi. He3Baxatoum Ha
CMiAbHI O3HaKM AQHWX KaTeropin, CAip BpaxoByBaTu
CMpPsAMYBaHHA rapaHTi. Tak, rapaHTyBaHHSA MOXAW-
Be B pasi peaAbHOCTI TOro, WO rapaHTyetbes. Mpu
HaABHOCTI AOFOBOPY KyMiBAi NPOA@XY iICHYE rapaHTis,
HaBiTb, AKLIO BOHA He OyAae BM3HaueHa B AOroBOPi,
rapaHTisl iCHye B CUAY 3aKOHY, ane AIEBO BOHa byae
AMLLE B pasi peaAbHOro BUKOHAHHA YMOB AOTrOBOpY,
sk 3 60Ky NpoAaBLA Tak i 3 6BOKy NoKynus.

AOCAIAXYIOUM MPaBOBY KaTeropito «topuanYHa
rapaHTisi», NopsA i3 3araAbHUM BUYEHHAM MpO ra-
paHTii Ta iX XxapakTepHi 0cobAMBOCTI, 3pOOAEHO BU-
CHOBOK, LLO LUMWBIAbHO-NPABOBI rapaHTii He € AKICHO
HOBMM YTBOPEHHSAAM B CUCTEMI NpaBa, ane, Bpaxo-
BytOUM NpobAeMu, fKi iCHYOTb HAaBKOAO AyaAbHOCTI
npaea - Moro 06’eKTMBHOI Ta Cy6’€KTMBHOI CyTHOCTI —
UMBIABHO-NPABOBI rapaHTii, MTOBUHHI PO3rASiAATUCS K
npaBoOBi YMOBMW.
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AHOTALIA

KpucaHb T.€. TeopeTKo-npaBoBa XapaKTepucTUKa KaTeropii «<lopuAMYHa rapaHTifi»: 3araAbHOTEOPETUUHUMN
aHanis. - Crarrs.

Y cTaTTi AOCAIAXKYETLCSI MPABOBa KaTeropia «toPUAMUYHA rapaHTisi», NOPSA i3 3araAbHMM BYEHHAM MPO rapaHxTii Ta ix
XapakTepHi 0cobAMBOCTI. 3p0HAEHO BUCHOBOK, LLIO LIMBIAbHO-NPABOBI rapaHTii He € AKICHO HOBKMM YTBOPEHHAM B CUC-
TeMi NpaBa, ane BpaxoBytouu NPobAeMU, AKi iICHYHOTb HABKOAO AyaAbHOCTI npaBa — MOro 06’eKTMBHOI Ta Cyb’EKTUBHOI
CYTHOCTi — UMBIAbHO-MPABOBI rapaHTii, MOBMHHI PO3rASAATUCA K MPaBOBi YMOBU.

KarouoBi croBa: KaTeropis «topuAMYHa rapaHTis», UMBIAbHO-NPABOBI rapaHTii, 3araAbHOTEOPETUUHMIA aHAAI3.

AHHOTAUMUA

Kpucanb T.E. TeopeTuKo-npaBoBas XapaKTepUCTUKa KaTeropuu «lopuavuyeckas rapaHtus»: obuiereopertu-
yecKui aHanus. - CtaTbs.

B cratbe UcCAeAyeTcA NpaBoBas KaTEropus «OPUAMUECKAs rapaHTUs», HapsaAy C OOLWMM yYeHUeM O rapaHTu-
AX M UX XapakrepHble 0cobeHHOCTU. CAeAaH BbIBOA, UTO MPaXAAHCKO-NPABOBbLIE rapPaHTUKU HE ABAAETCA KaueCTBEHHO
HOBbIM 0Opas3oBaHMEM B CUCTEME MpaBsa, HO yuuTbiBas NPOBAEMbI, KOTOPbIE CYLLECTBYIOT BOKPYr AyaAbHOCTU Mpa-
Ba - €ro 06bEKTUBHOW U CYyOBEKTUBHOM CYLLHOCTU — rPaXAaHCKO-NPaBOBbIE rapaHTUM, AOAKHbI PACCMATPUBATLCA Kak
npaBoBble YCAOBUA.

KaroueBble cnoBa: KaTeropus «opUAMUECKan rapaHTus», rpaxAaHCKO-NPaBOBble rapaHTMK, 0BLLIETEOPETUUECKMI
aHaAu3.

SUMMARY

Krysan T.E. Theoretical and legal description of the category of <legal guarantee»: general analysis. - Article.

The article examines the legal category of «legal guarantee», along with the general doctrine of guarantees and
their characteristics. It is concluded that civil Warranty is qualitatively new formation in the law, but given the problems
that exist around the duality of law - its objective and subjective nature - Civil guarantees should be considered as
legal terms.

Keywords: category «egal guarantee» civil guarantees, general analysis.
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BIK AK YMOBA NPABOCYB’EKTHOCTI OCOBMU

®dopmaHiok Bacunb IBaHOBWY

KaHAMAAT FOPUAMYHUX HayK, AOLEHT, AeKaH dakyAbTeTy AABOKaTypu HauioHaAbHOIO YHiBEpPCUTETY

«OpecCbKa HOPUAMYHA aKapeMIsa»

H €3BaXxatuu Ha iCHyBaHHA AOCWUTb COAIAHUX
TEOPETUYHUX PO3POBOK MpaBoBa NPMPOAA
IHCTUTYTY «MPaBOCY6’EKTHICTb» 3aAMLLAETLCS CMiPHOHO,
TOMY AOTENEp 3araAbHUX AOKTPUHAAbHWMX MIAXOAIB Y
TAYM@U€EHHi MOro 3MicCTy Ta YMOB TaK i HEe 3HaMAEHO.
AKTYyaAbHICTb TEMM AOCAIAXKEHHSA 06I'PYHTOBYETHLCSA BiA-
MOBIAHOK HEOBXIAHICTIO PYHTOBHOIO AOCAIAKEHHS
BiKY IK YMOBW NnpaBocy6’eKTHOCTI.

MeTa AOCAIAKEHHA ABASE CcOBOKO MOBHWUI Ta
06’EKTUBHUI aHaNI3 KaTeropii «Bik».

06’eKTOM AOCAIAKEHHA € CYKYMHICTb CyCMiAbHWUX
BiAHOCHH, SIKi CKAGAQHOTBECS B LLUBIABHOMY MpaBi LWOoAO
Kateropii «Bik».

[MpeAMeToM AOCAIAXKEHHA BUCTYNakTb MNpaBoBi
HOPMM UMBIABHOMO MpaBa, AKi PEryAtorOTb NPaBOBUI
cTatyc cyb’ekra.

TeopeTUyHO OCHOBOKD AOCAIAXEHHA € Ha-
YKOBiI AOCAIAKEHHA TakKMX MPOBIAHUX BYEHUX AK
B. A. benoBa, B. B. Kynanosa, T. B. PazyMm0OBCbKOI,
A. €. YopHomopus, €. O. Xap1ToHoBa.

AASA Uinelt BU3HAHHA 0COOM MOBHOLHHUM yuyac-
HWKOM MPaBOBOro XWTTA 30BCIM He MOTPIOHO KOH-
CTPYIOBaAHHS SIKMUXOCb CreLljianbHUX KpuTepiiB, Aki 6
HOCUAW BUKAKOUYHO HOPUAMYHUI XapaKTep, HaneXaAu
6 TiAbKM AO ChepM NpaBOBOiI peanbHOCTI. B paHOMY
BUMaAKy NpaBoO, K BXE 3a3Havanocq, NnparHe Bu-
KOPUCTOBYBATU COLLi@AbHO 3HaAuyLLi AKOCTI AKOAWHMU,
AKi BU3HA4YatoTb MOro GakTMYHE MiCLe B CYCMiAbCTBI;
NPUPOAHO, LLO i SKOCTI MaroTb FOPUANYHE 3HAYEHHSA
AK YMOBM NMpaBocyb’eKTHOCTI, AKLIO BOHM HabyBatoTb
BIANOBIAHY NpaBoBY GOpMYy.

B topuAMUHIN AiTepaTypi 3anponoHOBaHO BUKO-
pWUCTOBYBaTM MOHATTA «MpaBoBa OCOOWCTICTb», MPU-
YOMY «AASt TOTO, LWOO PO3rasAaT 0COBUCTICTb AK Mpa-
BOBY, BOHa NOBWHHA BOAOAITU PSAOM cneundivHmx
BAACTUBOCTEN | AKocTEN. Cepen HUX MOXHA BUAIAUTH
HaCTyMHi: no-nepLue, yCBIAOMAEHICTb AFOAUHOKO CBOIX
0COOUCTUX, COLiaAbHO-TPYMOBKX i 3araAbHUX iHTEP-
€ciB, WO CTa€ CTMMYAOM MOFO COLiaAbHO-KOPUCHOI
NMOBEAIHKM, MO-APYre, YCBIAOMAEHICTb AOAMHOKO MOr0o
060B’s13KiB NepeA iHWKWMU AFOABMM, COLlIaAbHUMU Tpy-
namu i CycniAbCTBOM B LIIAOMY; MO-TPETE, COLjiaAbHa i
npaBoBa aKTMBHICTb 0COBMCTOCTI, LLIO BUPaXaeTbCs B
il NO3UTMBHIM NoBeaiHui» [1, ¢. 17].

TakMM YMHOM, OCHOBHMMM COLiaAbHUMM AKOCTS-
MW AFOAMHU, LLIO NEPETBOPIOIOTL MOr0 B «PaBOBY OCO-
6ucTicTb» (TOBTO, iHaKLLE Kaxyuu, B NpaBocy6’eKTHICTb
iHAMBIAQ) €: 3AaTHICTb AAEKBATHO CNPUMMATH i OLLIHHO-
BaTW HABKOAMLLUHIO PEaAbHICTb, CAMOCTIMHO NpUMa-
TW PiLLEHHS | 3AIMCHIOBATH iX HA NPaKTULi. 3BEPHEMO
0cobAMBY yBary Ha Te, WO B AQHOMY BMNaAKY He rpae
POAI CMPSIMOBAHICTb MOBEAIHKK, COLLIAAbHO KOPUCHWIA
UK, HaBMakKW, HebesaneuHwii xapakrtep OCOOUCTOCTI.
AAR XapaKTepuUCTUKKM NpaBocyb’eKTHOCTI iHAMBIAG L
He Ma€ 3HaYeHHs.

HanbinbLl 3HAYHMI BNAMB Ha GOPMYBaHHS iHAW-
BiAYAAbHOMO NPaBOBOroO CTATyCy Ta NPaBOCY6’EKTHOCTI
pPobUTb BiK AIOAMHW. Bia HbOTrO 3aAeXUTb HE TiAbKU
o0b6csir OCHOBHUX MpaB i 060B’s13KIB, @ 1 Cy6’EKTUBHI
npaBsa i oPUANMYHI 060B’A3KM B Pi3HUX rany3ax yKpaiH-
CbKOro npaga. Llei ¢akTtop MoXHa yMOBHO BiAHOCUTU
AO YMUCAA «MPUPOAHMX», OCKIAbKM: 1) BiK HE 3aAEXUTb
BiA BOAi | DaXKaHHS Ik caMOi AOAMHM, TaK i iHLWKX 0Cib;
2) BiAMIHHOCTI B COLLiaAbHOMY CTaHOBMWLL AtOAEW B 3a-
AEXHOCTI BiA BiKY € 3aKOHOMIPHUMW | BUSHAOTLCS MO-
BCHOAHO, B BYAb iCTOPUYHI €noXu i B BYAb-AKUX KyAbTY-
pax - 3MiHIOTLCH AULLE KOHKPETHI MexXi Ta dopmu
Takoi AndpepeHujauil.

AificHO, AtOAMHA HabyBae HaBWUKM COLLiAAbHOI
NOBEAIHKM He BiApasy, a NPoTAroM AOCWUTb TPUBAAOIO
NPOMiXKy Yacy. BoHa «AvLle 3 NMEBHOroO BiKy 3paTHA
AOCUTb AOBPE PO3YMITU CEHC YCiX CKOEHMX HUM AiM,
nepeabayatu ix couianbHi HACAIAKM, @ TOMY | HECTU 3a
HUMX BiAMOBIAAABHICTL» [2, €. 89].

3aBAaHHA NpaBa — BCTAHOBWTW TOM XPOHOAOTiY-
HUIM MOMEHT, KOAM 0OCAT LMX HABUYOK AOCSAra€e PiBHS,
AOCTaTHbOrO AASl «AOMYCKY» KOHKPETHOI AHOAMHU AO
y4yacTi B NpaBOBOMY XMUTTi CyCMiAbCTBa. AK NpaBuAO,
us npobaeMa BUPILLYETLCA LUAAXOM NOETanHoro, pos-
LLIMPEHHSA NpaBocyb’eKTHOCTI y Mipy 3PiAOCTI.

HoBoHapoaxeHa abo rpyaHa AMTMHA Lue He BO-
AOAIE TAKMUMMK HEOBXiAHUMW 3 MPaBOBOI TOUKU 30pYy
3AIBHOCTAMM, SIK YMIHHA YCBIAOMAKOBATM 3MICT CBOIX
A i iX NOTEHLINHI HACAIAKM; 1T MOXAUBICTb KEpyBaTh
CBOEI NMOBEAIHKO BKpai ocrabaeHa. Hapani ui 3ai-
6HOCTI NMOCTYNOBO PO3BMBAIOTLCS, OAHAK MPOTATOM
AKOTOCb Yacy AMTMHA LLE HEe MOXe NMPUIUMaT camo-
CTIMHUX pilleHb, 1i NCMUXika HEAOCTATHbLO CTiMKa, BOHa
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3HAXO0AUTbCA B HAMTICHILLOMY 3aAeXHOCTi BiA BOAI
6AU3BbKMX AOAEH.

AK BipHO 3a3Hayae AOCAIAHMK Liei npobaemu
B. B. KynanoB, roA0BHa CKA@AHICTb NMOASIFA€e Yy BU3Ha-
UYEHHI TUX KpUTEPIiB, AKi AO3BOAAAM 6 BCTAHOBAKOBATH
AOCATHEHHA MiHIMYyMY [HTEAEKTyaAbHUX | BOAbOBMX
3pibHOCTEN, NpUTAaMaHHKX COLiaAbHO 3PIAi AHOAU-
Hi. AAKe abCOAOTHO OUYEBMAHO, WO LUEN MiHIMYM He
MOXe 3’ABAATUCA Y BCiX B OAMH i TOM Xe, CyBOPO Oik-
COBaHW MOMEHT XMUTTS. TOMy npaBo, MparHy4yr A0
BM3HAY€HOCTi, 3aMiCTb TOro, W06 BMpiLlyBaTH LE Nu-
TaHHA KOXEH pa3 B iHAMBIAyaAbHOMY MOPSAAKY, BCTa-
HOBAIOE AAA BCiX MEBHWW CTAHAAPT, X0o4ua i AOMyCKae
MOXAMBICTb BiAXMAEHb BiA HbOro. PakTMUHO, Ha AyM-
Ky B. B. KyananoBa, BCTaHOBAEHHSI EAMHOMO BiKy Ha-
CTaHHSA NOBHOI NpaBocyb’eKTHOCTI ABASIE coboto He
LLIO iHLWE, AK OpUAMUHY diKuito [3].

Mpn UpOMY, HarapaeMo, FPOMAAAHUH YKpaiHu
Ma€ KOHCTUTYLiMHI npaBa i cBOOOAM 3 MOMEHTY Ha-
poaxeHHsi. OpHaK peanisauif i KOHKpeTU3alia npas
i 060B’SI3KIB i, IK HACAIAOK, MpUABaHHA creujaAbHKUX
npaBOBWX CTaTyCiB i PO3BUTOK iHAMBIAYaAbHOIO Mpa-
BOBOIO CTaTtycy nos’A3aHe 3 AOCATHEHHAM MEBHOMo
Biky. Bbe3yMOBHO, L0 3 MOMEHTY HApPOAXEHHS pe-
aAIBYIOTbCA Taki KOHCTUTYLiMHI NpaBa, K npaBo Ha
XWTTSH, MPaBO Ha OXOPOHY 3A0POB’A, NPaBO Ha XMUTAO,
npaBo Ha CNaAKyBaHHS.

Hayka umMBiAbHOrO npaBa 0COOAMBO BMWBYAE
BMNAMB BiKy Ha npaBocyb’ekTHiCTb. LIMBinbHa npaBo-
cy6’EKTHICTb HEMOBHOAITHIX, fIK 3araAbHa KaTeropis
KOHKPETU3YETLCA B AEAKUX HOPMATUBHWUX MPaBOBUX
aKrax.

Hanpukaaa, npu posipBaHHi WwAby MiX 6aTh-
KaMu MaAOAITHbOro, Micue NPOXWBAHHA AUTUHW BU-
3HauyaeTbcad MiCLEM MPOXMBAHHA TOro 3 6aTbkis, 3
KUM 3aAULLIAETLCH MPOXMBATU AUTUHA. AAe, SKLLO
M 6aTbkaMK He AOCATHYTa 3roAa 3 LbOro NpuBOAY,
NPOXWBAHHA AUTUHU 3 OAHUM i3 BaTbKiB He TATHe 3a
coboto aBTOMaTMUHO BTpaTy MOro npaBa Ha XWTAOBY
MAOLLLY Apyroro 6aTbka, AKLLO BiH Bxe npuabas Le
npaso.

Aie3paTtHiCTb, TOOTO 3AaTHICTb CBOIMM AiAMK Ha-
6yBaTh i 3AiMICHIOBATW UMBIAbHI MpaBa, CTBOPHOBATH
Ast cebe 0060B’A3KU | BUKOHYBATH iX, BUHUKAE Yy rPo-
MaASTHUHA MicAst AOCATHEHHA 18 pokiB. Y psai BUNaa-
KiB NOBHA AI€3AATHICTb MOXE HacTaBaTu i A0 AOCATr-
HeHHs 18 pokiB. Hanpukaap, LUK YkpaiHu mictutbea
HOpMa, 3riAHO 3 KOO B pasi, KOAM 3aKOHOM AO3BOASI-
ETbCA OAPYXYBaTUCS A0 AOCATHEHHS 18 pokiB, LWAO
HEMOBHOAITHIM HabyBa€e Ai€3paTHOCTI B MOBHOMY 06-
cA3i 3 yacy BCTyny B LWAD. AKLLO X WA6 po3ipBaHo,
AIE3AATHICTb 36€piraeTbCa NOAPYXKSAM, LLO PO3ipBaAu
LWAOD, SIKi HE AOCSATAM MOBHOAITTSI.

lPoMaAAHUH MOXe OYyTU HaAIAEHWUI MOBHOM Ai-
€3AATHICTI0O A0 HaCTaHHsS MOBHOAITTA. Taka Hopma

BUHUKAA B 3B’A3KY 3 LUMPOKUM PO3BUTKOM MIANPUEM-
HULBKOI AIIABHOCTI, B TOMY YMCAI | cepep ocib, siki He
AOCArAM 18 pokiB, | Byna NoB’A3aHa He TiIAbKK 3 iHTep-
ecaMm CaMUX HEroOBHOAITHIX, ane i 3 TypboTor Mpo
CTiMKiCTb UMBIAbHOrO 060POTY, LLO NPUMNYCKAE CTBO-
PEHHS MEBHUX rapaHTi AN KPEAUTOPIB.

HenoBHOAITHIN, AKWMIA pocar 16 pokiB, MOXe
6yTW OrOAOLLIEHWI AlE3AATHUM, AKLLO BiH MpaLtoE 3a
TPYAOBUM AOroBOpoM abo 3a 3ropoto 6aTbkiB (ycu-
HOBWTEAIB, OMiKyHIB) 3alMMaETbCsA MIANPUEMHULBKOIO
AISIABHICTIO.

Ocobu, aKi BCTYNWAK B LUAKOD i CTaAU Ai€3AaTHU-
MW, ab0o OroAoLLEHi AlE3AATHUMK B MOPSIAKY EMaHCH-
nauji, MatoTb Taki X npasa i Taki XX 000B’A3KM, LLO i
ocobu, aKi AocArAn 18 pokKiB: BOHWM CaMOCTIMHO YKAa-
AQOTb ByAb-SIKi YroaW, BiANOBIA@IOTb 3@ AOTOBIPHUMM
3000B’A3aHHSIMM, 3a 3000B’A3AHHSIMM BUHUKALOTb
BHACAIAOK 3aMOAIAHHSA LWKOAW. AKLLO HAA TaKMMK He-
NMOBHOAITHIMW GYAO BCTAHOBAEHO MiKAYBaHHSA, BOHO
NMPUNUHSAETbCA.

LmBinbHUM KopeKCOM YKpaiHM BCTAHOBAIOETHCS
Pi3HMI 06CAr AlE3AATHOCTI TPOMAASH, SIKi He AOCSATAK
18 pOKiB (SIKLLLO BOHUW AO LIbOTO Biky HE NpuaABanu aies-
AATHICTb B MOBHOMY 06cA3i). HENOBHOAITHI po3pineHi
Ha ABI rpynu. ManoAiTHIMKW BBaxaAncst 0cobu y BiLli A0
14 pokiB - Ue nepLua rpyna, BiAMoBIAHO AO APYFOi Ipy-
NU BXOASATb HEMOBHOAITHI y BiLj Bipa 14 A0 18 pokis. Y
Mexax MepLloi BikOBOI rpynv BUAINEHO HEMOBHOAITHI
y Billi Bip 6 A0 14 POKiB Ta KOAO Yroa, IKi BOHU MOXYTb
3AIMCHIOBATM Y LbOMY Billi. TakuMi BikOBMI NOAIA, 3pa-
Banocsi 6, AO3BOASIE 3pOOUTU BUCHOBOK, LLLO HEMOBHO-
AITHI y BiLji AO 6 POKiB MOBHICTIO HEAIE3AATHI.

OAHaK TakMi BUCHOBOK He € be3nepeyHum. [o-
neplue, He MoxHa 3abyBaTi NPO 3HAYHy 3a 06CAroMm
i 3HAYEHHAM Ccdhepy CYCMIABHOIO XUTTA, AKa AEXUTb
3a MeXaMu UMBIAbHO-NPaBOBKX BIAHOCKH i HE peraa-
MEHTYETbCA LMBIABHUM 3aKOHOAABCTBOM. BTim, y win
BEAUKIM chepi MOHATTA «AIE3AATHICTb» AAAEKO HE 3a-
BXAM i HE CKPi3b B3araAi € 3aCTOCOBHUM.

Mo-apyre, HaBiTb Y LUMBIAbHMX NPaBOBIAHOCHHAaX
abCOAOTHaA HEAIE3AATHICTb MAAOAITHIX 30BCiM He ouve-
BMAHa. Tak, B. A. benoB, AeTanbHO AOCAIAXYHOUM Le
NMUTAHHSA, BKa3ye Kinbka BUAIB yroa, ¢akTMUHO BUMHE-
HUX MAAOAITHIMUK AITbMW A0 6 POKiB, a came: KyniB-
ARl MPOAYKTIB B MIAMPUEMCTBaAX PO3APIOHOI TOPriBAi;
MiHa; OTPUMaHHSA i AapyBaHHA MOAAPYHKIB, BapTiCTb
AKKX, AO PEeuYi, He 3aBXAW AO3BOASIE BIAHECTU YTOAY AO
kaTteropii Api6HUX NOBYTOBMX; OTPUMAHHS Ta Nepepa-
ya irpalwok y 6e3onaatHe KOPUCTyBaHHS; 6e3onaaTHe
3b6epiraHHA irpallok; yyacTb B irpax i napi. Ak BipHO
3a3Hayva€ 3 LbOoro NpMBOAY aBTOp, NO30BIB NPO 3aCTo-
CYBaHHS1 HACAIAKIB HEAIMCHOCTI 3a3Ha4Ye€HUX YroA Hix-
TO HIKOAM He Npep’ABASIE, OTXE, Taki YrOAW NOBCHOAHO
BM3HAOTbCS AIMCHUMM.
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Lle po3Boasie B. A. BenoBy 3pobUTU LLIAKOM NPU-
POAHWIM BMCHOBOK, LLIO NOPSIA 3 HOpMamu LIK ckaano-
¢l i iHWe nNpaBUAO, MaE xapaktep HOPUAUYHOIO 3BU-
yato i, 6inbLL TOro, GaKTMYHO CKACOBYE HOPMY B Tilt ii
YacTWHI, Ka NOBHICTIO BUKAKOYAE MOXAMBICTb CaMo-
CTIMHOIO BUMHEHHSA AITbMM, SIKi HE AOCSITAU BiKY LLIECTH
POKiB, IKMX 61 TO He Byno yrop [4, c. 54].

Cx0XMM UMHOM Mipkye A. €. YopHOMOpeELb, AKUI
BBaXa€ BIACYTHICTb AIE3AATHOCTI Y HEMOBHOAITHIX AO 6
POKIB NOPYLLUEHHAM MPUHLIMNY CBOOOAU B LIMBIABHOMY
npas.i, NPONOHYIOUYN AO3BOAUTU IM BUMHEHHA AEAKMX
BMAIB YrOA, @ TakoX PO3LLIMPUTH 0BCAr AiE3AATHOCTI
HENOBHOAITHIX MiAAITKIB 3 10 A0 14 pokiB. «Takum yu-
HOM, BBaxae BiH, byana 6 cTBopeHa CBOepiaHa nepe-
XiAHa 30Ha MiABULLIEHHS PiBHS CAMOCTIMHOCTI, a OTXe,
i 6iAbLL NOBHOI peanisauii NpuHUMNY cBOH6OAM, NOSIBU
cyb’eKTMBHMX NpaB y Haratbox rpoMapsH, oomexe-
HWX CbOFOAHI B CBOIN Ai€3AATHOCTI ...» [5, C. 9].

HenoBHOAITHIM Y BiLj Bia 6 A0 14 pokiB HapaHO
NpaBo CaMOCTIMHO BUMHATK, KpiM APiIBHMX NOBYTOBMX
yroa, yroaM HanpaBAeHi Ha 6e3onaatHe OTpUMaHHSA
BUIOAM (SIKLWLO BOHM HEe BMMararTb HOTapiaAbHOro
MOCBIAYEHHS), @ TaKOX YrOAM MO PO3MOPSAAXEHHIO
KOLUTAMM, SIKi HapaHi iM iXHIMW 3aKOHHUMU Npea-
cTaBHMKamK, abo TpeTi ocobu 3 BinOMa 3aKOHHOMO
NpeACTaBHUKA AAS MEBHOI MeTW, abo AAA BIAbHOIO
PO3MNOPSAAKEHHS.

BaTtbkn, ycMHOBKTEAI @b0 OMikyHM BianNOBiAAOTb
3@ HEHaAeXHe BWMXOBaHHSA, B TOMY YMCAI i 3a HeHa-
AEXHUWI HarAsIA 3@ MaNOAITHIMU. BianoBiaHi ycTaHOBM
HecyTb BiANOBIAAABHICTb 3a LLKOAY, AKY AUTUHA 3amno-
Aifina B TOWM yac, KOAWM nepebyBaB Mip HArASAOM LjET
YCTaHOBMW.

06cAr Aie3paTHOCTI HEMOBHOAITHIX BikOM Bip 14
7O 18 pokKiB (33 BUHATKOM TWX, AKi NpuaBaArM NoBHY
AIE3AATHICTb A0 HACTAHHSA MOBHOAITTA), 0OMEXeHUH
Yy MEHLUIN Mipi, HiXX 0bcAr AIE3AATHOCTI MaAOAITHIX.
HenoBHOAITHI Ui€i rpynM MaroTb NpaBoO caMmi 3AiK-
CHIOBaTK onepadii, oTPMMaBLLM Ha LEe 3roAy CBOIX 3a-
KOHHUX MPEACTaBHUKIB (6aTbKiB, YCMHOBUTEAIB abo
NiKAYBaAbHUKIB).

LK YKpaiHM BCTAHOBAEHO KOAO YrOA, SIKi HEmno-
BHOAITHI Yy Bilj Bip 14 Ao 18 pokiB BnpaBi 3AiMCHIO-
BaTW CaMOCTIMHO: Lie BCe Ti YroaW, siKi AO3BOAEHO
3AIMCHIOBATM MAAOAITHIM Y Bilj Bia 6 A0 14 pokiB,
KPiM TOro, HEMOBHOAITHI MOXYTb CaMOCTIMHO PO3Mo-
PAAXKATHUCS CBOIM 3apOBITKOM, CTUMEHAIEN / IHLMMMU
AOXOAAMM, 3AIMCHIOBATM aBTOPChKI NpaBa (oTpumaTtu
naTeHT, YKAACTU AOTOBIp Ha BMAQHHS CBOro TBOPY i T.
A.), BHOCUTU BKAAAU B KPEAWUTHI YCTAHOBM i po3nops-
MKATUCS HAMMN.

3a HaABHOCTI AOCTaTHIX NiACTaB, HEMOBHOAITHIN
y Biui Bia 14 A0 18 pokiB Moxe 6yTh 0BMeXeHUr un
no3baBAEHU MpaBa CaMOCTIMHO PO3MNopsiAXKaTUCA
CBOIM 3apobiTKOM, CTUMNeHAiErD abo iHWKWMM AOXO-
AaMU | Ma€e npaBo PobuTH Lie AMLIEe 3a 3roAOH CBOIX
3aKOHHMX NPeACTaBHUKIB. HeobxiAHICTb Takoro obme-
XEHHSA MOoxe 6yTW BUKAMKaHA Pi3HUMMW NPUYMHAMMU:
Hepo3yMHa TpaTa KOLUTiB, MapHOTPaTCTBO, 3aXOMNAEH-
HA a3apTHUMU irpamu i T. n. Lle moxe 3pobutn cyp 3a
KAOMOTaHHAM 6aTbkKiB, YCUHOBUTEAIB ab0 NiKAyBaAb-
HUKiB, abo opraHiB OMNikK Ta NiKAYBaHHS.

BpaxoBytoun HeMOBHY NpaBocy6’eKTHICTb HEeMo-
BHOAITHIX TPOMaAasiH, HaBiTb Y NepLIOMy HabAMXEHHI
OuYEeBMAHA HEOOXIAHICTb rapaHTOBAHOMO 3aXMCTY iXHix
npaB y MNPOLECi y4yacTi B KOXHIi 3 nepepaxoBaHMX
rpyn CycriAbHWUX BIAHOCHH.

CAip 3ayBaXxuTH, LLLO, 0COOAMBO B paHHbOMY Billi,
3aXMUCT MpaB i 3aKOHHUX IHTEPECIB AiTEW MOKAAAEHO
Ha 6aTbkiB abo ocib, ki ix 3amiHtoloTb. OAHAK Ha
CbOTOAHILLHIM AEHb B CyCMIAbCTBI CKAGAACA CUTYyaLlis,
KOAWM BaTbKW HE 3aBXAWU MOXYTb, B CUAY 06’ EKTUBHMX
NPWUYMH, @ B PAAl BUNAAKIB He 6axatoTb 3axuLiaTH
npaBa HEMOBHOAITHbOI, @ YaCTO | BUKOHYBaTW BaTbKiB-
CbKi 060B’A3KM.

Hepiaki BUNapku, Koan ocobu, aki pocsaran 16
POKIB i AKi MpaLiooTb B KOMEPLIMHWUX CTPYKTypax,
OTPUMYIOTb 3HAUHO OiAbLL BMCOKI AOXOAM, HiX iXHi
6aTtbkn. [MopibHa AiSIAbHICTb HepiaKo MoB’si3aHa 3
YKAQAEHHSAM YroA, fIKi HaBPSA UM MOXHA BIAHECTU AO
«APIBHUX NoByTOBMX». 3HAUMUTb, NOTPiBHA NMCbMOBA
3ropa 3aKOHHWX MPEACTABHUKIB HEMOBHOAITHLOIO,
IO TEXHIYHO YCKAAAAHEHO ab0 30BCIM HEMOXAMBO.
I[HaKLe Kaxyuu, HOPMaAbHi YMOBU PUHKOBOIO 060-
POTY MOXYTb ByTU MNOPYLLEHI.

TakMM UMHOM, 3MICT MNPaBOCYH’EKTHOCTI KOH-
KPETHOI 0COBU 3aneXuTb AK Bip 06’EKTUBHMX daKTo-
piB (COLiaAbHO-EKOHOMIYHWUM | NOAITUYHUIA PO3BUTOK
CYCMiAbCTBA, iIHTEPECH COLiaAbHUX rPyM), TaK i Bia MOrO
BAQCHWX BAAQCTUBOCTEN.

Mpy UbOMY, NPU BM3HAUYEHHI NpaBoCy6’eKTHOCTI
0cobu MOBMHHI BpaxoByBaTUCS AWLLIE Ti MOro BAAC-
TMBOCTI, IKi MatoTb AIMCHO 3HAYEHHSA 3 TOUKM 30py il
3AATHOCTI A0 MPUMHATTA CAMOCTIMHUX | YCBIAOMAEHMX
pileHb y coepi npaea, WO He 3aBAAOTb LUKOAM il
camint i otouytoumrm ocobam. Tomy 6a30BOO YMOBOIO,
O BM3HA4Ya€e 3MIiCT MpPaBOCYO’€KTHOCTI AOAMHM, €
MOro BiK IK OCHOBHWW MOKA3HUK COLLiaAbHOT 3PIiAOCTi
Ta BiANOBIAAABHOCTI. IHLWI iHAMBIAYaAbHI 0COBAMBOCTI
AOAMHU (3A0POB’S1, CNOCIO XUTTA, pia 3aHATb, BUMHEH-
H$1 3AOYMHY Ta iH.) BMAMBAIOTb Ha ii MpaBoCyH’eKTHICTb
MEHLL CEPHO3HO.
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AHOTALIA

®opmaHok B.1. Bik AK ymoBa npaBocy6’ekTHocTi ocobu. - CratTs.

CrtatTs npucBsAYeHa NUTaHHAM 3MICTYy KaTeropii npaBocy6’eKTHICTb B LIMBIAbHOMY NpaBi. ABTOp 0B6IpyHTOBYE CBOE
6aueHHs1 KaTeropii «Bik». Y cTaTTi Ha OCHOBI KOMMAEKCHOI0 AOCAIAXEHHS HAYKOBOI AiTepaTypu aBTOPOM BU3HAYaAETbCA
6a3oBa yMOBa, O BM3HAYa€ 3MIiCT NPaBoCy6H’EKTHOCTI .

KarouoBi croBa: kateropis npaBocyb’eKTHICTb, NPaBO3AATHICTb, AIE3AATHICTb, KaTeropis «Bik».

AHHOTAUMUA

®opmaHiok B.U. Bo3pacT Kak ycAOBUE NPaBOCYObeKTHOCTU AMLa. — CTaTbs.

CtaTb MOCBSILLEHA BOMPOCAM COAEPXAHWUSI KaTeropuMu NpaBoOCyObEKTHOCTb B rPaxAaHCKOM MpaBe. ABTOP
060CHOBbLIBAET CBOE BUAEHME KaTeropuMu «Bo3pact. B cTaTbe Ha OCHOBE KOMMAEKCHOIO WMCCAEAOBAHMUS Hay4YHOM
AUTEpATYPbl aBTOPOM OnpeAensieTcs 6a30BOe YCAOBHE, KOTOPOE OMPEAEASET COAEPXAHUE NPaBOCYObEKTHOCTH.

KnroueBble cnoBa: kKateropus npaBocybbeKTHOCTb, MPaBOCNOCOOHOCTb, AEECNOCOBHOCTb, KAaTeropus «BO3pPacT».

SUMMARY

Formanyuk V.I. The age as a condition of legal entity. - Article.

Article is devoted to the category personality in civil law. The author justifies his vision category of «age». The
article is based on a comprehensive study of the scientific literature by the author defined the basic condition that
determines the content of the law.

Keywords: category «personality», efficiency category, capacity, category «age».
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TRANSFER CONTRACTS IN PROFESSIONAL SPORTS:
PROBLEMATIC ISSUES OF LEGAL REGULATION

Sukha lyliia

graduate of Civil Law department National university «Odessa Legal Academy»

Over the past few years there is a discussion
about the place of sports law in the legal
system as a branch of law and scientific discipline.
Without going into deep analysis of this controversy,
it should be noted that the sports law right now is
a large array of regulations that govern special
on the structure, content and essence of public
relations. Such relations are formed in connection
with the preparation, organization and conduct of
the competition, and their subjects are athletes,
coaches, sports judges, organizers of sports and
training activities, etc. Among the entire array of
these relations especially singles out the relationship
between athletes and sports organizations, and the
most “painful” practical problem is the transition of
athletes from one sports club to another, which is
mediated by the existence of transfer system.

The legislation of Ukraine does not contain the
terms “athlete transition” and “Transfer Agreement”
(transfer contract). In the Law of Ukraine “On Physical
Culture and Sport” (hereinafter - the Law), a single
core piece of legislation in the field of sports, article
23.3 was dedicated to the transitions of athletes
from one club to another (sports transfers), but in
the new edition of the Law by the 17th of November
2009 this provision was removed and now none of
the 54 articles of the Law is dedicated to the question
of transfers. Specific provisions on movement of
athletes are in local regulations, adopted by the
professional leagues and national federations of
sports, particularly in the special regulations of the
Football Federation of Ukraine On the Status and
Transfer of players taken by the Executive Committee
FFU in July 19, 2010 [2]. Act enshrined the status of
sports federations as public organizations of sports
orientation (Article 20), and today, in the situation
of absence of proper legal regulation, legal acts
of such organizations are the main sources of law
for the regulation of relations in the field of sports
activities. Practically, this leads to a situation where
normal rules of sports federations, often remaining
at the level of customary law, regulate a number
of important issues, including those related to
contractual relations between players and sports

clubs, and thus significantly limiting the rights and
interests of more weakness in sporting relations
which are most often just athletes.

Thereupon, the purpose of the research is
to study the legal nature of transfer relations, the
essence of transfer agreement and to offer the
solution of problems of legal regulation of relations
on transitions of athletes from one sport club to
another.

Questions of history, organization of transfer
system were the subject of research of scholars such
as S.V. Alekseev [1], V.P. Vaskevich, T. Korshunova [ 7],
M. Tkalych [9] and others. Research on the transition
of athletes was paid attention to by scientists not
only in the field of law, but also practical lawyers,
including D.V. Gorlova [6], V. Zaitsev, J.W. Supryaha
[8] and others.

Transfer system originated in the late XIX
century, when England began to emerge laws on
transitions of players. More than centenary history
of its existence it has undergone many changes in
the direction of liberalization, that does not prevent
it, and then based on the principles of substantial
restrictions on the right of an athlete to choose and
change the club, representing a complex system of
hiring professional athletes, which limits their choice
of teams they would like to perform, and determine
the order of the transition from one team to another.
This is because the existence of the transfer system is
to organize such a distribution of athletes that would
provide strong competition, achieving significant
results, maintenance spectacular sporting events
and as a result, getting high profits [1, 396]. Listed
objectives are quite acceptable for consumers of
professional sport, because, by definition of article
38 of Law, “professional sports is a commercial
activity in the sport associated with the preparation
and conduct of spectacular sporting events at a high
organizational level in order to make a profit”.

Features of functioning transfer system are
reflected primarily in that: 1) there is a fact of
payment from one club to another certain amount of
money (usually quite large), and 2) the basis of this
payment is a contract between the club, which the
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athlete leaves, and the club, part of which he passes,
and 3) these relationships are called “contract
of sale”, “contracts of exchange (barter)”, “lease
(leasing)” and others. It should be noted that the first
and third of the above conditions is not a subject of
the research. Actually, it is not possible to check the
fact of payment, so it presumes. As for the use of
names of agreements which defines the transition of
athletes, so they are not conscious attempt of legal
qualification the acts that take place. Therefore, the
greatest scientific interest is the study of the legal
basis for the implementation of transfer payments
- the contract between sports clubs (transfer
contract). We propose to consider the question
on the example of regulation of the transition of
professional athletes in football, because, firstly, it is
the football transfer system is the most common and
the most advanced and demonstrates all its essential
features, and secondly, organizations of this kind of
sports accepted the largest number of regulations
dealing on governing of transfer relationships on
both international and national levels.

Regulation of the FFU On the Status and Transfer
of players [2] defines the transfer contract as a form
of agreement between the clubs about transfers, ie
transition of player from one club to another. Thus, as
mentioned, the rules do not offer extended definition
of the transfer agreement, but regulates in detail the
procedure requirements for the transition process of
professional athletes from one club to another, which
are as follows.

1. Preconditions of the right to transfer football
player. First of all, footballer must be registered with
the association. Registration gives him the right to
perform at the club as a professional or an amateur,
and, accordingly, the right to move to another club.
For a professional footballer registration shall
consist of the signing to associations the term of the
contract with a club player for a specified period and
issuing “the passport of football player.” That is the
first condition for player to have a right for transfer
is to conclude a contract with the relevant club
(sports contract, contract for athletic activity), the
second one is the presence of registration with the
association, and in cases of international transfers
is also the International Transfer Certificate, which is
issued free of charge without any conditions or time
limits.

2. Requirements for the right to transfer.
Footballer has the right to transfer to another club in
the following cases: (1) the expiration of the contract;
(2) formalize an agreement between the club and
the player on the early termination of the contract;
(3) early termination of the contract in violation
by the club labor legislation of Ukraine, as well as

failure of contractual obligations by the club or the
player. If the term of the contract with the player is
not over, transfer is possible in case of the consent of
all interested parties (footballer, former club and new
club). Regulation does not require the conclusion of
transfer contract in all these cases, but only when the
validity of player’s contract with the club is not over
and he wants to move to another club, and when the
transition of player is “on loan”.

3. Compensation payments for the transfer
of player. Transfer contract must contain a clause
of compensation and assistance for the training of
athletes. Such compensation should be paid to the
club (clubs) who train or prepare a player to take
part in competitions each footballer’s professional
transfer between clubs (during or after the expiration
of his contract) to the end of the season, in which he
reaches 23 years. In the follow transfers of athletes
the right to compensation belongs only to his former
club, and it is charged and paid for the actual period
of training a professional footballer at this club.

4. Liability for violation of conditions of
transfer. Transfer, conducted in compliance with
regulatory standards and contract with a new club
entitles footballer participate in competitions for the
new club. If any conversion to athletes as well as
sports clubs who have signed contracts with them,
relevant professional league or federation may apply
sanctions, such as disqualification of the athlete and
the prohibition for the club to allow the athlete to
participate in competitions.

Analyzing these rules and regulations, it is clear
that the current regulatory model of transfer system
significantly limits the right of an athlete to transfer to
another sports club. Taking into account the need for
restrictions on transitions of athletes from one club to
another in order to achieve the goals and objectives
of professional sports, the commercial nature of
professional sport activities aimed at obtaining high
income and the high level of competition, we must
recognize the existing system of transfer of athletes
imperfect and contradictory . And in this regard
recognition the relationships that develop between
an athlete and sports organizations as labor relations,
and the contract between the athlete and the club
as an employment contract creates the greatest
difficulties [7, 59-60]. Article 38 of the Law stipulates
that the athlete gets the status of professional athlete
after signing the contract with the relevant actors of
physical culture and sports about his participation in
the competitions among professional athletes, but at
the same time the Law doesn’t consist any definition
of this contract or conditions or requirements to its
conclusion. Regulation of the FFU defines a contract
as a form of labor agreement between professional
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football club and its employees with all applications,
amendments, concluded in accordance with the laws
of Ukraine and Regulation. Thus, it is clear that the
rules of local regulation by setting forth requirements
for the transfer of professional athletes, directly
restricts his right as an employee under labor law to
freely use their skills and to contract (to conclude an
employment contract) with any club as employer. This
restriction is a violation of the constitutional rights of
the individual to choose employment and occupation
[8, 163]. The solution of the problem that has arisen,
is seen in the recognition of a contract between
professional athletes and sports clubs and transfer
contract varieties of civil contracts. Then assume
that equal partners - professional athlete and sports
club - within the rules that exist in a particular sport,
have the right to assume the obligations that restrict
certain rights and freedoms of the parties [9.72].
Of course, the contract between the athlete and the
club may include conditions such as guarantees and
rights granted to employees under labor agreements
and legislation, and then it should be recognized
as a mixed agreement, and transfer contract in any
case should be a civil contract.

In the earlier edition of the Law of Ukraine “On
Physical Culture and Sports” article 23.03 offered
professional sports leagues and sports federations
to determine the principles of athletes transition:
the transition of professional athlete to another club
shall be in accordance with the conditions approved
by a professional sports league (union, associations,
etc.) and the National Sports Federation with the
official approval of the central executive body of
physical culture and sports. In the current edition of
the Law this provision is absent that does not change
the current practice where the parties act in this way,
often ignoring the legislation. In our view, the rules
of the transitions of athletes should be standardized
and secured in a common legal act, and better in the
Law On professional sports. Upholding the transfer
rules will deliver national sports a large number of
conflicts that now arise between sports clubs and
athletes [9, p. 74].

Turning to the analysis of transfer contracts
concluded in practice, should note that they are
quite exceptional in their content. For example, the
contents of transfer agreement according to the
Standard Form of transfer contract of the transition
of player on “lease” [5] are the following conditions:
1. The duty of the football club, which has initially
concluded a valid employment contract with the
player (former club), in agreement with the player
suspend specified employment contract and move
footballer for temporary employment for a specified
period to the football club that accepts player (new

club). 2. The obligation of the new club to accept
footballer for temporary work and conclude fixed-
term employment contract with him. 3. The duty of
the player during transfer contract do not conclude
any employment contracts with other football clubs
without the consent of the former club. 4. The
obligation of the new club to make Transfer Fees for
transition of player in favor of the former Club in a
certainamount. Also, asarule, inthe transfer contract
it is provided that the rights and obligations of the
parties which are not settled, and liabilities of the
parties shall be determined by regulations and other
regulatory documents of the relevant associations or
federations of sport. Transfer contract of transition of
player differs from the transfer contract of transition
of player on “lease” with the fact that former club
must not suspend the employment contract with the
player, but terminate this agreement and release
player at a certain time [4]. Thus, in any case transfer
contract with similar terms is inconsistent with the
current labor legislation, and this limits the rights of
the athlete as an employee, as well as it is contrary
to the objective of transfer system, the objectives
of professional sports as a business and own goal
of transfer contract - to provide a compensation to
former sports club from a new sports club for training
athletes and making profit.

Regulation of the Russian Football Union On
Status and Transitions (transfer) of football players
determines transfer contract as a bilateral agreement
concluded between professional football clubs and
defines the procedure, terms and conditions of
transition (transfer) of a professional footballer [3].

We believe this definition does not disclose the
nature of relations that actually occur between sports
clubs on transfer player, and for this reason, taking
into account listed above, we suggest the following
definition: transfer contract is a bilateral agreement
under which one party (the former football club )
providesthe transition of an athlete to the new football
club, and the other party (the new football club) pays
for that amount of money (compensation payments)
specified in the contract. The conclusion of such
agreements is possible on the basis of the principle
of freedom of contract, enshrined in Article 6 of the
Civil Code of Ukraine, according to which the parties
may conclude a contract which is not provided by the
acts of civil law to regulate their relationship, which
are not regulated in the legal acts, in such contract,
and retreat from provisions of the Act and regulate
their relations in their sole discretion. In accordance
with Article 627 of the Civil Code the parties are free
to contract, contractor selection and determining
the content of the contract, and Article 628 of the
Civil Code also provides the possibility of concluding
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mixed contracts consisting of elements of various
contracts. In this case it should be applied to the
parties the provisions of civil law on contracts which
elements are in mixed agreement. In connection
with this transfer contract should be attributed
to unnamed contracts because it regulates the
relations that are not regulated by any known to civil
law types of contracts. It is necessary to apply rules
of the similar type of contract, and in its absence to
apply the general rules that govern civil contracts,
namely the articles posted in Chapter Il of the fifth
book of the Civil Code of Ukraine. Article 8 of the Civil
Code of Ukraine stipulates: “If civil relations are not
regulated by this Code and other acts of civil law or
contract, they are governed by the legal provisions
of the Code and other acts of civil law that governs
related civil relations (analogy of law).”

In addition, it should be noted that the main
feature of transfer agreements is that they regulate
civil relations between clubs over transfer of
athletes, and at the same time it has an impact on
relationship that develop between the player and the
respective clubs, and according to the rules of football
organizations these relationships are governed by

the conclusion of fixed-term contracts. This situation
is dangerous for sporting clubs as well as for athletes
because, as we noted above, the existing system
of concluding employment contracts and transfer
contracts is contrary to the current legislation. Thus
deprive the parties a defense in case of violation of
their rights and legal interests, since according to
Article 203 of the Civil Code such contracts may be
invalidated [8, p. 163].

Thereby, we consider it necessary to recognize
the relationship between professional athletes and
sports clubs as civil relations about participating in
competitions and organizing sports activities, and
about the transition of athletes from one sports
club to another. It should also be noted that the
proposed recommendations made by the example
of transfer contract in football, can also be applied
to the transfer of contracts in other sports. For this
reason, in order to have single understanding of
transfer relationships and the prevention of offences
in this area it is necessary to limit the scope of
transfer contracts and settle their essential terms
in the legislation, particularly in the special Law “On
professional sports.”
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AHOTALIA

Cyxa H.C. TpaHcdepHi KOHTpakTU B npodeciiiHoMy cnopri:
peryAatoBaHHA. — CtaTTs.

CratTsa MpucBsAYeHa Po3rAsiAy MUTaHb OpraHisauii TpaHchepHOI cuctemu B NpodecinHomMy cnopti. ABTOPOM AO-
CAIAKEHO AXepena peryatoBaHHA TpaHCchepHUX BIAHOCUH B YKpaiHi, 30Kpema, NOAOXKEHHSA 3aKOHOAABUYMX Ta AOKAAbHUX
HOPMAaTUBHMX aKTiB, BUSIBAEHO iX MPOraAMHW i HEAOAIKM B NPAaBOBOMY PErYAHOBaHHI BIAHOCWUH 3 NepexoAy CNOPTCMEHIB
Ta 3anMponoHOBaHO LWAAXM iX NOAOAAHHS. OCHOBHY yBary NpuMAIAEHO PO3rASAY CYTHOCTI Ta YMOB AOrOBOPY MPO Nepexia
CNOpPTCMEHa 3 OAHOIO CMOPTUBHOTO KAYOY AO iHLIOrO, BUABAEHA HEAOCKOHAAICTb iICHYHOUOI NPAKTUKKM YKAAAEHHS TaKmX
AOrOBOPIB Ta 3anpPONOHOBaHI BAACHI baueHHs BUPILLEHHSI 3a3HaYeHOoi NpobAeMM.

KarouoBi caoBa: TpaHCHEPHMIA KOHTPAKT, TpaHCcdepHa cucTemMa, CNopTUBHE NPaBo, NPOdECinHMIA CNOPT, UMBIABHO-
npaBOBUI AOTOBIP.

npo6AeMHi nNUTaHHA MPaBOBOro
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AHHOTALUMUA

Cyxas 10. C. TpaHcdepHble KOHTPaKTbl B NPo¢dpeCcCUOHaAbHOM cnopTe: npobAaeMHble BONPOCHI NPaBOBOro
peryampoBaHua. — CTtaTbs.

CraTbsi NOCBSLLLEHA PACCMOTPEHMIO BONPOCOB OpraHM3aumm TpaHchepPHOM cUCTEMbI B MPOdECCUOHAAbHOM CMop-
Te. ABTOPOM UCCAEAOBaHbl UCTOYHUKK PETYAUPOBAHMSA TPAHCHEPHBIX OTHOLLIEHUIM B YKPaWHE, B YaCTHOCTH, MOAOXEHUS
3aKOHOAATEAbHbIX M AOKAAbHbIX HOPMAaTHUBHbIX aKTOB, BbISIBAEHbI UX NPOOEALI B NPABOBOM PEFYAMPOBAHWUU OTHOLLIEHWIA
no nepexoAam CrNopTCMEHOB M MPEAAOXKEHbI NYTU UX paspeLLEHNS.

OCHOBHOE BHMMaHWEe YAEAEHO UCCAEAOBAHMIO CYLLLHOCTM W YCAOBMIM AOTOBOPA O NEPEXOAE CMIOPTCMEHA C OAHOIO
CMNOPTMBHOIO Kayba B APYroi (TpaHCHEPHOro KOHTPAKTa), BbISBAEHO HECOBEPLUEHCTBO CYLLECTBYHOLLEN MPaKTUKK 3a-
KAFOUEHMA TaKMX AOTOBOPOB U NPEAAOXKEHO aBTOPCKOE BUAEHWE Pa3peLLEHUS yKa3aHHOW NpobAeMbl.

KaroueBbie cAoBa: TpaHCOEPHbIA KOHTPAKT, TpaHchepHass cucTemMa, CNOPTMBHOE MPaBo, MPOPECCMOHAAbHbIN
CMopT, rpaXAaHCKO-NPaBOBOW AOFOBOP.

SUMMARY

Sukha Yu. S. Transfer contracts in professional sports: problematic issues of legal regulation. - Article.

The article deals with the issues of organization of the transfer system in professional sports. The author has
investigated the sources of regulation of transfer relations in Ukraine, in particular, the provisions of laws and local
regulations, and identified gaps in legal regulation of relations in the transitions of athletes and suggested ways to
solve them.

The main attention was paid to the nature and conditions of the contract for the movements of athletes from
one sports club to another (transfer contract), revealed the imperfection of the existing practice of concluding such
agreements and asked permission of the author’s vision of the problem.

Keywords: a transfer contract, transfer system, sports law, professional sports, a civil contract.
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he obligations of damages compensation

take a special place in the system of
civil obligations, being an universal instrument of
protection for damage caused to rights of civil legal
relations participants. In an order to ascertain the
mechanism of their application, let us consider the
possibilities of their use in regard to the property
relationships on purpose to define a place and value
of compensation of damages caused to the owner in
the general system of the property rights protection
by means of civil legislation.

The choice of such subject for investigation
is caused by the importance of providing of the
property rights protection, due to what this aspect
of application for norms of institute of damages
compensation has already been attracted
researchers’ attention repeatedly [1, 2, 3, 4]. But
a significant number of questions still remains
unsearchable, what is especially noticeable in the
context of updating of domestic civil legislation.

Based on the foregoing we can conclude
that the issues of a scientific analysis of the legal
regulation of damages compensation are important
in theoretical and practical perspectives, what leads
to the expediency of consideration of the relevant
problem.

Proceeding to consideration of questions
relating to the issues outlined above, we act on the
premise that the concept of the civil law protection of
property rights covers all the set of means provided
by civil legislation which are used in connection
with violations committed against these rights and
are aimed at reinstatement or protecting of owners’
property interests [5, p. 240; 6], though it is mostly
understood as so-called suits in rem and exactly
they are analyzed in detail [7, pp. 652 - 728; 8,
pp. 49 - 96; 9; 10; 11, pp. 67 - 75; 12, pp. 364 -
375]. Sometimes the question is put wider and then
the matter is about “the responsibility for violation of
property rights” [13, p. 160] or about “the protection
of property rights” [14, pp. 172 - 203].

At that, within the limits of the mentioned
totality a few groups of methods of the property
rights protection are distinguished. However, there
is no unity among the scientists in the positions
concerning the grounds and details of classification
for the marked methods of protection. Thus, some
authors distinguish only two types of methods of the
property rights protection: proprietary and obligatory
methods [15, p. 527]. Others name proprietary and
obligatory methods and other methods of protection
[16, pp. 171 - 173]. Certain lawyers distinguish the
yet more types of the property rights protection:
1) basic proprietary methods; 2) subsidiary
proprietary methods; 3) special methods; 4) obli-
gatory methods [17, p. 3]. Some scientists, not
specially classifying methods of the property rights
protection, at the same time, state the fixation by
the Civil Code of Ukraine a separate method of the
property protection - a preventive one (part 2 Art.
386 of CC) [18, p. 130].

However, a lack of common approach and
unified criteria does not allow to lay down a common
idea about the system of protection in this area, what
is undesirable from the standpoint of practice, where
the exact definition of applicable norms depends on
a clear definition of features and typology of those or
other relationships, the possibility of the subsidiary
application of the rules, the possibility of law analogy
etc.

Taking into account the comments above, we will
try, foremost, to define expediency and possibility of
division of methods of the property rights protection
into types using certain criteria.

In our opinion, from the point of practice view,
the initial division of the methods of the property
rights protection should be the distinction of special
(specific) and general universal (auxiliary, subsidiary)
methods of protection.

Among the first ones are the methods of
property protection, the primary objective of which
is the protection of property relations, ensuring the
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existence, preservation of property rights as such. A
special chapter in the third book of the Civil Code
of Ukraine “Ownership and other property rights” -
the Chapter 29 “Property Rights Protection” - is
dedicated to them.

In turn, the analysis of concepts and provisions
of the Civil Code of Ukraine in the field of the property
rights protection affords ground for the conclusion
that from the legislators’ standpoint the proprietary
means of property protection are recognized as
crucial ones, to which in the third book of the Civil
Code of Ukraine “Ownership and other property
rights”, mainly, the special chapter 29 - “Protection
of property rights” is devoted (articles 387 - 392
are devoted to them completely and article 386 is
devoted to them in part, i. e. practically seven out of
nine items).

However, not only traditional lawsuits in rem
are enumerated in this chapter - about the return
of property from illegal possession, about removing
obstacles in the property rights realization, - but
it is also mentioned that there are other ways to
protect property rights, what gives reasons for their
separation.

Thus, according to the concept of the Civil Code
in this area as the result of the special (specific)
methods of the property rights protection division
there must be the distinction of: (1) proprietary
special methods of property rights protection (a
claim for the prohibition from actions which violate
the property rights - part 2 , Art. 386; a replevin (a
claim for vindication) - Art. 387-390; a claim for the
removal of obstacles in realization of right to use and
dispose of property - Art. 391; a claim for recognition
of property rights - Art. 392), and (2) other special
methods of the property rights protection (recognition
of invalid legal act that violates the right of property -
Art. 393; compensation of damages caused to
owners of land, house, other buildings due to the
decline of their value - Art. 394).

The characteristic requirements for claims
submitted in implementing the mentioned special
methods of protection, are the proof by plaintiff of
the existence of his ownership on certain property,
and the fact of committing by others (not authorized
by him) persons actions which violate the right of
property in general or separate owner’s authorities.

It should be noted that there is a specific civil
legal method of the property rights protection,
which is provided not by the regulations of Chapter
29 of the Civil Code of Ukraine - “The protection
of property rights”, but is mentioned in Chapter 82
of the Civil Code - “Compensations of harm”. This
is the regulations of Art. 1170 of the Ukrainian Civil
Code, according to which in case of passing the law

that terminates the ownership on certain property,
the harm, caused to the owner of such property, is
compensated by the state in full.

The terms of filing of a claim in this case are
the following: (1) the existence of the plaintiff title
to certain property in respect of which a bill that
terminates ownership was passed; (2) passing a law
that terminates ownership; (3) causing to the owner
of such property damage as a result of passing a law
that terminates the right of ownership.

The plaintiff is the owner, whose rights are
violated with the laws that terminates the right of
ownership, and the defendant is the state.

The content of the claim is a request of the
owner for the full compensation of damage caused
to him by adoption of the law that terminates the
right of ownership.

The general methods of protection, in our
opinion, should include the universal legal methods
of the civil rights protection, and also methods aimed
at protecting other subjective civil rights and which
provide at the same time the protection of owner’s
rights.

In turn, they can be divided into general,
contractual and non-contractual methods.

The general methods of the property rights
protection include the recognition of the deal as
invalid, the termination or the amendment of the legal
relationship, the recognition as invalid of an act of
the state body, government body of the Autonomous
Republic of Crimea, or of the local self-government
body, or their official and public officers (part 2 Art.
16 of the Civil Code of Ukraine), the compensation of
harm (Art. 22 of CC), the compensation for the moral
damage (Art. 23 of the CC).

Among the contractual methods of the property
rights protection there should be named claims due
to non-discharge or an improper discharge of the
obligations (claim for the transfer of goods acquired
under sales contract, or order-made goods, if the
right of ownership arose before the transfer of goods;
claim for the return of goods provided for use under
contract; claim for the compensation of damage
caused to the owner by non-discharge or an improper
discharge of the obligations).

The non-contractual methods of the property
rights protection are claims based on non-contractual
obligations (due to representation of a thing on
competition - Art. 1157 of the CC of Ukraine; due
to non-transfer of assets derived therefore from
fulfillment of actions in valuable interests of other
person without its power of attorney - Art. 1159
of the CC of Ukraine; due to creation of threat to
property - Chapter 81 of the CC of Ukraine; due
to harm-doing - Chapter 82 of the CC of Ukraine;
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claims for the return the groundlessly acquired or
saved property Chapter 83 of the CC of Ukraine etc.).

Detailed consideration of the above-mentioned
methods of the property rights protection is not
our task. The proposed above classification was to
primarily pay attention to the special importance
of the damages compensation obligations among
the other (real and obligatory, contractual and non-
contractual) means of the property rights protection.

This importance is that the damages under
Chapter 82 of the CC of Ukraine is not only one of the
universal means of the property rights protection,
but is also a powerful subsidiary method.

In particular, the use of such a special method
of the property rights protection as the recognition
as invalid of a legal act, that violates of the property
rights, according to Part 2 Art. 393 of the CC of
Ukraine may be accompanied by the restoration of
the situation that existed before the adoption of this
act. If it is impossible to restore the previous position
the owner has a right for the compensation of
property and moral harm. However, this norm does
not specify the certain principles and terms on which
such compensation should be conducted. So does
not assign the principles, conditions and amount of
damages caused to the owner Art. 394 of the CC of
Ukraine, which is restricted by the pointing out that
the owner of land, houses and other buildings shall
be entitled to compensation due to decrease in value
of these objects as a result of activity that led to the
reduction of environmental and noise proofness of
area, natural characteristics of land degradation [18,
pp. 189-193].

Appeal to the Art. 22 and Art. 23 of the CC
of Ukraine, which contain rules on compensation
of losses and other ways of the property damage
compensation as well as compensation for moral
damage, does not let to achieve the desired effect,
because that rules contain only general provisions
for such compensation.

Premises also apply to cases of reimbursement
ofthe losses, inflicted by the property rights violations,
not involved in the deprivation of the possession. It
also was suggested in literature that such losses can
be recovered by the satisfaction of a negatory claim
[16, p. 261], however, as experience indicates, it is
not always possible to achieve.

In this connection it is expedient to appeal to
the norms of Chapter 82 of the Civil Code of Ukraine,
which regulate the non-contractual relations arising
due to harm-doing,

It should be noted that the provisions of Chapter
82 of the CC of Ukraine have, though, dual nature,
being in its essence and purpose both norms of
direct application and of the subsidiary application.

Under the “direct application” we mean application
of the specially set norms of legislation to those or
other relations in cases directly prescribed by law.
The subsidiary application of norms embraces a
situation, when a law enforcement body uses the
concrete requirements of the related legal institute
or a related (coherent) branch of law [20, pp. 111 -
112]. Meanwhile the norms of the other branch of
law are used usually only in those cases, when for
the formulation of legislation economy legislator
avoids duplication of identical or similar norms
in different branches of law [21, pp.17, 746, 747].
The obligations of damages compensation are an
exception from a general rule, as they are used in
all cases of harm-doing, regardless of branch kind
of relationships to the participants of which harm
was inflicted. But they can be applied only in the
absence of the special branch norms which regulate
the responsibility at the branch level. The dynamics
of the application of civil law norms on liability for
damage in other relationships is clearly seen in
the field of the existed in due time collective farm
legislation [22, pp.14; 20, p. 132].

So, on the one hand, Chapter 82 of the CC
rules are used to civil relations arising under the
circumstances provided by the regulations of this
chapter (in certain cases of harm-doing as a result of
wrongful and, sometimes, lawful actions).

On the other hand, Chapter 82 of the CC rules
can be applied subsidiarily to the civil relations
arising from reasons not directly provided in the
mentioned chapter.

And, in some cases secondary application of
this chapter regulations occurs due to the direct
order of the law (for example, Art. 1165 of the CC
of Ukraine stipulates that “the damage caused
due to no removal of threat to life, health, property
of natural persons or to property of legal entities
shall be reimbursed in accordance with this Code”,
i. e. under the CC regulations about the damages
compensation - Chapter 82 of the CC of Ukraine),
while in others - such secondary application is based
on consideration of the essence of the appropriate
relationship and a lack of the legal regulation [23,
p. 271].

Concerning the special methods of the property
rights protection, the Chapter 82 of the CC of Ukraine
regulations are applied to them exactly from the
last reasons - in consideration of the nature of the
ownership violation and a lack of their regulation in
the third book of the Civil Code in an order to avoid
duplication of the rules on damages.

Thus, as stated above, owner’'s rights may
be protected by filing a claim for compensation of
damages caused by anientisement or destruction
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of property [24, pp. 542 - 543]. Such method of
protection subject to the Chapter 82 of the Civil Code
of Ukraine regulations, titled as “Compensation of
damages”, is subsidiary in nature, because it can
be used in cases when the application of other
legal methods (special proprietary, contractual etc.)
is impossible due to the fact that a special norm
of legislation is absent, the thing is destroyed or
no longer exists, there is no contract between the
participants of a dispute and so on.

General grounds of responsibility for the
damages are established by Art. 1166 of the Civil
Code of Ukraine, which provides that property harm
caused by unlawful decisions, actions or inactivity
to personal non-property rights of citizens or legal
entities, as well as damage caused to property of
citizens or legal entities shall be reimbursed in full by
the person who inflicted it.

Damage caused to the owner by anientisement
or destruction of property should be reimbursed on
the principles set by the norms of Chapter 82 of the
Ukrainian Civil Code: (1) damage to property must
be reimbursed in full by the person who caused this
damageorapersonindicatedinthelaw;(2)regardless
of sphere of its infliction the fact of damage to a
person or property is recognized illegitimate, if the
person who caused the damage does not prove that
he acted lawfully; (3) components of civil infraction,
that serves as the basis of tort obligation, are fixed
in Art. 1166 of the CC of Ukraine. They include such
terms as harm, unlawful behavior, causal connection
between unlawful behavior and damages, guilt of
tortfeasor [25, p. 621].

Consequently, the terms for filing of a claim in
this case are: (1) the plaintiff’s rights on the thing;
(2) the fact of destruction, damage or deterioration
of the thing (property damage); (3) absence of
an agreement between the proprietor and the
person who destroyed or damaged the property on
transmission of thing into the disposal of the last
on his mind. The plaintiff is a owner, whose rights
are violated by destruction, damage or deterioration
of things. The respondent is a person whose
behavior thereof caused the destruction, damage or

deterioration of the things, or the person indicated in
the law (parents, guardians, schools etc., the State,
the Autonomous Republic of Crimea, self-government
institutions). The content of the claim is a demand
of the owner for the compensation of property and
moral damage caused by the destruction, damage or
deterioration of things.

Methods of compensation for damages caused
by the destruction, damage or deterioration of the
things are defined in Art. 1192 of the CC of Ukraine.
According to this norm the court at aggrieved
person’s option can oblige the person who caused
damage to property, to compensate it in nature (to
pass a thing of the same sort and the same quality,
to repair a damaged thing etc.) or compensate
caused damages in full. The measure of damages,
in turn, is determined according to the real value of
the lost property at the time of trial or performance
of work necessary for the restoring of the damaged
things [26].

Summarizing the foregoing, we can conclude
that the rules of the Chapter 82 of the Civil Code of
Ukraine, devoted to the regulation of the property
damage compensation relations, in their nature
are the universal methods of the property rights
protection (except the Art. 1170 of the CC), used
in case of destruction, damage or deterioration of
things. In addition, the rules of the mentioned Chapter
are applied subsidiarily in the cases of the use of
the special methods of protection under the rules
of the Chapter 29 of the Civil Code of Ukraine. The
compensation of harm to the owner is performed on
the general principles of the damages compensation
obligations.

It should be noted that based on the analogical
principles the Chapter 82 of the Civil Code of Ukraine
may be used also for the intellectual property
protection [27, pp. 301-305; 28, pp. 72-73; 29; 30;
31, pp. 311-333], (although sometimes the matter
is about a more wide concept of its “guard” [32],
which cover the concept of legal protection, but leave
outside the methods of a proper civil legal protection
[33]), the category of which has a genetic affinity
with the right of ownership [34].
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AHOTALIA

KiBanoBa T.C. CybcuaiapHe 3acTocyBaHHA 3060B’A3aHb BiALUKOAYBaHHA WKOAU. — CTaTTs.

CtatTa npucBsiUEHa AOCAIAXKEHHIO MeXaHi3My 3acToCyBaHHA 3000B’A3aHb BIALIKOAYBAHHA LIKOAW. Po3rasHyTO
MOXAMBOCTI iX BUKOPUCTAHHA CTOCOBHO BiAHOCWMH BAACHOCTI 3 METOH BCTAHOBAEHHS MicUS | 3HAUEHHS BiALLKOAYBaH-
HS LLKOAW, 3aBAAHOT BAGCHUKY, Y 3araAbHili CUCTEMI 3aXMCTy NpaBa BAACHOCTI 3acobamMu LMBIAbHOIO 3aKOHOAABCTBA.
Bu3HaueHo AOroBipHi Ta HEAOTOBIpHI cnocobu 3ax1CTy NpaBa BAACHOCTI. 3a3HAUYEHO, LU0 BiALLKOAYBAHHS LLKOAW € He
AMLLIE OAHMM 3 YHiBEpPCaAbHUX CNOCO6IB 3aX1CTy NpaBa BAACHOCTI, ane 1 BUCTYNAE K NOTYXHUI cybcuaiapHUiA 3acib.

KarouoBi caoBa: BipLLIKOAYBAHHS LLKOAM, BAACHICTb, 3aXMCT NMpaBa BAACHOCTI, AOFOBiIpHI CNOCOOU 3aXUCTY, HEAO-
roBipHi cnocobu 3axuncty, yHiBepcaabHUIA crniocib, cybcuaiapHuii 3acib, MalMHOBUI iHTEPEC, NO30B, MaHOBA LLKOAQA.

AHHOTAUMUA

KuBanoBa T.C. Cy6cuprapHoe npumMeHeHue 06Aa3aTenbcTB BO3MeELLeHUs Bpeaa. — CTatbs.

CraTbs NOCBALLEHA MCCAEAOBAHMIO MEXaHW3Ma NPUMEHEHUS 00583aTEAbCTB N0 BO3MELLEHWUIO BpeAa. PaccMoTpeHbl
BO3MOXHOCTU WX UCTMOAb30BaAHUSA OTHOCUTEABHO OTHOLLEHWI COOCTBEHHOCTM C LIEABIO YCTAHOBAEHWSI MeCTa U 3Haue-
HUS1 BO3MELLEHWA BPeAA, HAHECEHHOTO COOCTBEHHMKY, B 00LLIEN CUCTEME 3allMTbl NPpaBa COOCTBEHHOCTU CPEeACTBaMM
rpaxxAaHCKOro 3akoHoaateAbcTBa. OnpeaeneHbl AOTOBOPHbIE U HEAOTOBOPHbIE CMocobbl 3aLluThbl NpaBa CoOOCTBEHHOC-
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M. OTMeUeHO, UTO BO3MELLEHUE BpeAa ABASIETCS HE TOAbKO OAHWMM M3 YHMBEPCaAbHbIX CMOCOBOB 3aLLUMTbI MpaBa cob-
CTBEHHOCTH, HO W BbICTyNaeT Kak MoLLHOe CybcuanapHoe CPeACTBO.

KnroueBbie cAoBa: BO3MELLEHWE BpeAa, COBCTBEHHOCTb, 3alluTa npaBa COBCTBEHHOCTHU, AOTOBOPHbIE CMOCOObI
3aLUMTbl, HEAOrOBOPHbIE CMOCcobbl 3allnThl, YHUBEPCAAbHbIM CnNocob, cybcnanapHuii cnocob, MMyLLLECTBEHHbIA UHTE-
pec, UCK, UMYLLEECTBEHHBIN BPEA.

SUMMARY

Kivalova T.S. Subsidiary application of damages compensation obligations. - Article.

The article investigates the mechanism of obligations application of damages compensation. The possibilities
of their use regarding the property relations to define the place and meaning of damage compensation caused to
owner, in general system of property rights protection by means of civil legislation are examined. The contractual and
non-contractual methods of property rights protection are defined. It is noted that damages compensation is not only
one of universal methods of property rights protection, but also a powerful subsidiary means.

Keywords: damages compensation, property, protection of property rights, contractual methods of protection,
non-contractual methods of protection, universal method, subsidiary method, property interest, claim, property
damage.
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NPABA TA OBOB’A3KU CTOPIH 3A JOTOBOPOM
KOMEPLIMHOT KOHLECIT (PPAHYAMN3IUHTY)

Pe3HiueHko CemeH BacunboBUY

KaHAMAAT OPUAMYHKUX HaYK, npodecop, Npodecop KabdeApy UMBIABHOMO NpaBa Ta npouecy
OAeCbKOro AepXXaBHOIO YHIBEPCUTETY BHYTPILLIHIX CripaB

yI'IpOBaA)KeHHFI dpaHUan3nHry € OAHUM 3 Me-
TOAIB PO3BUTKY PUHKOBOIO rOCMOAapPHOBaH-
HsA. Taka dopma HisHecy po3noBCOAXEHA Y BaraTbox
chepax EKOHOMIKM PO3BUHEHMX | CXiAHOEBpPOMEW-
CbKMX KpaiHax. Aorosip ¢paH4Yan3uHry (KoMepLuin-
HOI KOHLIECIT) AOCWUTb MOMYASAPHUM B CBITi AK OAMH 3
HanbiAbLl ePeEKTUBHMUX 3acobiB PO3BUTKY Oi3Hecy.
B YkpaiHi BiH po3BuBaeTbca 3 cepeamHn 1990-x, ane
crnpaBXxHi 6ym posnovaBca B 2004 poui. 3 TMX nip
KIABKICTb PpPaHUYan3nHIOBUX MepeX LOoPIYHO 3poc-
Tae B cepepHboMy Ha 30 %. Ha paHui yac npuHUMNK
dpaHuan3nHry BUMKOPUCTOBYHOTb 6AM3bKO 400 KoM-
naHiv B 90 ranyasx. Ak i B 6iAbLLOCTI iHLWIKNX KpaiHax,
6iAbLL BCbOro ¢ppaHLIN3 HapaHO B PO3APIOHIN Topris-
Ai, HA APYromy Micli — rpOMaACbke xapuyBaHHSA, No-
TiM chepa NocAyr i BUPOOHUUTBO.

Ha ykpaiHCbkOoMy PUHKY MpaLotoTh K 3apybix-
Hi Tak i BITUM3HAHI dpaHUansepu, Npu LbOMY AOAS
OCTaHHiX (B KiAbKICHOMY BUpPa)XeHHi) cknapae H6AU3b-
ko 50 % [1].

barato cynepeyok 3 NpuWBOAY HaWMeEHyBaHHS
AAHOIO BWAY CYCMiIAbHUX BIAHOCUMH GpaHYan3uHIoMm,
UM KOMEPLIMHOK KOHLECIEID BUHUKAE MidXXK HayKOBLS-
MW K NPaBHUKaMU, Tak i ekoHoMmicTamu. Cepep HUX
AOCUTb LikaBoto € noauuia B. C. AMUTPULLWHA, SKUK
BBaXxae, WO Le B3araAi pisHi noHATTA [2].

YKkpaiHa, Sk i Pociiicbka depepauia He MiATpu-
MaAa iAet0 Ha3BaTu TakKi CyCriAbHIi BIAHOCUHW iHO-
3eMHUM, ane anpoboBaHUM CAOBOM — GppaHUYan3UHT.
Moro 3amiHUAM Ha MOHATTA «KOMEepLiiHa KOHLECis»,
BM3BaBLUM UMM AESIKE HENOPO3YMiHHA MPW NpaBo-
3aCTOCYBaHHI i CXOXICTb 3 TAKUM MOHATTAM K «KOH-
Lecif», Aka He PEryAroeETbCA HOPMaMW UMBIABHOIO
npaBa [3, cT. 1027]. Pecnybaiku binopycia [4, cT. 910]
Ta KazaxctaH [D, cT. 896] BM3HauYaloTb LEen AOroBip
AK KOMMAEKCHY MIANPUEMHULBKY AiLEH3it0 (paHuai-
31HTr), TOBTO, AAlOUM CBOHO HA3BY, BOHU B AyXKaX AO-
6aBAAIOTb MOr0 MiXXHApPOAHY Ha3BY.

AHaAi3 OCTaHHIX AOCAIAXEHb Ta MyOAiIKaUin CBia-
YWTb MpoO Te, WO npobAemam AOCAIAKEHHA NUTaHb
dopmu cniBpobiTHULTBA Cy6’EKTIB rocnoAaptoBaHHs,
iX NpaB Ta 060B’A3KIB BiAOUTI B UMCAEHHMX poboTax
AK BITYUSHAHUX, TaK | 3aKOPAOHHUX YUEHMUX.

AK HOBY $OpMYy 3AIMCHEHHS MIANPUEMHULBKOI
AiIAbHOCTI B YKpaiHi dpaHuyan3mHr oxapakrepu3o-
BaHO B pobotax T. CtenaHoBoi, 0. KBiAiHCbKOrO [6],
A. Cupoposa [7]. Aesiki 0cobAMBOCTI NPaBoOBOro pe-
ryAOBaHHA GpaHyan3nHra OyAM OCBITAEHI y cTaTTsx
B. NAaweHka [8] i T. NonywaHcbkoro [9], fA. loAkiHa
[10], I. Kuammnuk [11], A. Uipat [12], P. WWnwku [13].

Cepen pOCINCbKUX yHEHUX dpaHYan3UHT K Gop-
My CTIMKOrO PO3BUTKY Manoro 6isHecy ByAO pPO3rAsiHY-
T0 B poboTax B. KaukaHoBa [14] Ta A. CyBopoBa [15].
AOCHTb AOKAAAHY KhacudikaLito GpaHuan3nHra npea-
CTaBWB Y CBOI PoBOTi POCINCbKMIA NPAKTUK-€KOHOMICT
B. KonecHMKOB [16]. 3aKOPAOHHUIM AOCBIA GYHKLIOHY-
BaHHA ¢paHUan3nHra po3rAsHyTo B poboTtax CTiBeHa
CnuHenni MoA., Pobepta M. PoseHbepra, Cbio Bepai
[17], a Takox Xepapa Aenbresa [18], AHa Mroppes
[19] Ta iHWwKX.

OTxe, 3 NnepexoAOM YKpaiHWM Ha PUHKOBI BiAHO-
CWHM 3’iBUAACS HEODXiAHICTb Y BPEryArOBaHHI BipHO-
CWH MiXX NPaBOBOAOAIAbLIEM Ta KOPUCTYBAUYEM, AKOMY
HaAAETbCS NPaBO Ha BMKOPUCTAHHA TOProBOI MapKu
Ta LIAOrO KOMMAEKCY NpaB, L0 HaAexaTb NpaBOBO-
AOAIAbLO. 3 npurHaTTaM y 2003 poui LuBiAbHOMO
koaekcy Ykpainum [20], aAe dpaHuYan3uHry npucBs-
YeHo raaBy 79, CTano 3PO3YMIAMM, LLO LE, BAACHE, i
HE GpaHYaM3UHI, a KOMEpLIMHaA KOoHLUecia. 3a Aoro-
BOPOM KOMEPLIiMHOI KOHLECii 0AHa CTOpoHa (MpaBo-
BOAOAINELIb) 3000B’A3YETbCA HAAATWM APYrid CTOPOHI
(kopucTyBauyeBi) 3a nAaty NpaBoO KOPUCTYBaHHA BiA-
MOBIAHO AO i1 BUMOI KOMMAEKCOM HAaAEXHMWX il CTO-
POHi NMpaB 3 METOK BMIOTOBAEHHS Ta (abo) npoaaxy
NeBHOro BMAY TOBapy Ta (abo) HapaHHSA MOCAYr (CT.
1115).

Llieto cTatTeto 3akoOHOAaBELb AeraAidyBaB Aedi-
HiLilO AaHOro npaBouuMHy. HactynHi crarti - 1120 -
1124 Ta iHWi pAeTanidytoTb 060B’I3KM | MpaBa CTOpIH
AOroBOpY.

O60B’sI3kM CTOPIH 3a AOrOBOPOM KOMepLi-
HOI KOHUECII. Y FOpPUAMYHIN AiTepaTypi cy6’eKTMBHUN
000B’A30K - Le Mipa HaAeXHOi NOBEAIHKM cyb’eKTa.
CyTb 060B’A3KiB NOAArae B TOMY, LLIO Cy6’EKT Ma€ BU-
KOHYBaTU NEBHI Ail, NPUIAHATI HUM AOOPOBIABHO UM MO-
KAAAEHI Ha HbOTO 3aKOHOM, abo X yTpUMyBaTUCS BiA
Hux [21, c. 311].
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Y UMBIAbHUX MPaBOBIAHOCUMHAX iCHYE ABa BWAU
000B’A3KY — aKTWBHWI Ta MACUBHWW. TaK, akTUBHY
POAb Bipirpae, ik NpaBuAO, BOPXHUK. BiH Mae BMKO-
HaTW NeBHi PUANYHI a0 daKTUUHI Al AN AOCATHEH-
HS KOHKPETHOTrO Pe3yAbTaTy Ha KOpUCTb abo B iHTEP-
ecax Kpeautopa. [MacuBHa poAb MOAATAE B yTPUMAHHI
BiA aKTUBHMX Ail AN BUKOHAHHS CBOro 060B’s3KY.

Omke, UK VYkpaiHn nepepbavae HacTynHi
0060B’A3K1 NPaBOBOAOAIAbLISI:

- 3060B’A3aHHA NepepaTM KOPUCTyBayeBi Tex-
HiYHY Ta KOMEPLiMHY AOKYMEHTaLjit0, HEeoOXiaHI Ai-
LeH3il i Hapath iHWy iHGopMaLio, HeobXiaHY AAA
3AIMCHEHHS NpaB, HapaHWX MOMY 3@ AOTOBOPOM KO-
MEepPLiMHOI KOHLECIT, @ TaKOX NPOiHPOPMYBaTH KOPUC-
TyBaya Ta Moro npauiBHUKIB 3 NUTaHb, NOB’A3aHUX i3
3AIMCHEHHAM LMX NpaB;

- 3060B’AA3aHHSA, AKLLIO iHLLIE HE BCTAHOBAEHO AO-
rOBOPOM KOMEPLIMHOI KOHLECIT, 3AIMCHUTU AEPXaBHY
peecTpaLiito AOroBopy (peecTpaLllist 3AIMCHIOETLCS Mpa-
BOBOAOAIABLIEM TOAI, KOAM MOFO MICLEM 3HAXOAXKEH-
HA € YKpaiHa. AKWO BiH 3HAXOAMTbCA 3a Mexamu
YKpaiHu — peecTpaLito 3AIMCHIOE CaM KOPUCTYBau);

- HapaBaTWM KOPWUCTYBAueBi MOCTIMHE TexHiuHe
Ta KOHCYALTATUBHE CNPUAHHSA, BKAKOUQHOUM CNIPUAHHSA
Yy HaBYaHHI Ta NiABULLEHHI KBaAipikaLii NpaLiBHUKIB;

- KOHTPOAIOBATHK SIKIiCTb ToBapiB (PpobiT, mocAyr),
LLLO BUPOBASIOTLCA (BUKOHYHOTLCA, HAAATbCS) KOPUC-
TyBauyeM Ha NiACTaBi AOrOBOPY KOMEPLMHOI KOHLECII.

CratTeto 1122 LIK YkpaiHu nepepdbaveHi, Takox,
0C0bBAMBI YMOBMU, Ki GaKTUUHO € 0OMEXEHHAM npaB
NpaBOBOAOAIAbLIS, 30KpeMa, 060B’A30K He HapaBaTK
iHWKMM ocobaM aHaAOriYHi KOMMAEKCU MpaB AAS iX
BUKOPWUCTAHHA Ha 3akpinAeHili 3a KOpUCTyBayem Te-
puTopii abo yTpuMyBaTUCA BiA BAACHOI aHaAOTiYHOT
AISIABHOCTI Ha Uil TepUTopii.

060B’93KM KOpUCTyBaya:

- BUKOPUCTaHHS TOProBEAbHOI MapKKU Ta IHLLIKX
Nno3HayeHb NPaBOBOAOAIAbLS BU3HAYEHUM Y AOTOBODI
crnocobowm;

- 3abe3neyeHHs1 BIAMOBIAHOCTI SIKOCTi ToBapiB
(pobiT, nocayr), WO BUPOOAAOTLCA (BUKOHYHOTbCS,
HaAalOTbCS) BIAMOBIAHO AO AOFOBOPY KOMEPLIMHOI
KOHLECIT, AKOCTi aHaAoriyHMx ToBapiB (pobit, no-
CAYT), WO BUMPOBASAOTLCS (BUKOHYHOTbCS, HAAQOTLCS)
NpPaBOBOAOAIAbLEM;

- AOTPUMMaHHS iHCTPYKLIM Ta BKa3iBOK MpaBo-
BOAOAIAbLSA, CNPSIMOBaHWX Ha 3abe3neyeHHs BIAMO-
BiIAHOCTI XapaKrepy, cnocobiB Ta yMOB BUKOPUCTaHHSA
KOMMAEKCY HapaHUX NpaB BUMKOPUCTAHHIO UMX NpaB
NPaBOBOAOAIABLIEM; LWOAO HaAQHHA MOKynusaM (3a-
MOBHMKaM) AOAATKOBMX MOCAYT, Ha AKi BOHW MOTAW 6
po3paxoByBaTU, Kynyouu (3aMOBASIFOUN) TOBaApU (Po-
601K, NocAyri) 6eanocepeaHbo Y MPaBOBOAOAIAbLIS;

- iHOOpMYBaHHSI MOKYNUiB (3aMOBHMKIB) HaK-
6iAbLL OYEBUMAHMM AAA HUX cnocoboM Npo BUKOPMC-

TaHHA HUM TOProBEAbHOI MapKW Ta iHWWX MO3Ha-
YeHb MPaBOBOAOAIAbLSA 3@ AOFOBOPOM KOMEPLIMHOI
KOHLECIT;

- HEpPO3roAOLLEHHS CEKPETIB BUPOOBHULITBa npa-
BOBOAOAIAbLA, iHLLIOT OAEPXAHOI BiA HBOrO KOHIAEH-
LiMHoI iHpopmaLii.

Kpim uporo, cratta 1122 UK YkpaiHu nepea-
6auae neBHi 0OMEXEHHS AAST KOPUCTYBaYa, siKi TeX €
MNOro topUAMYHUM 060B’A3KOM:

- HE KOHKypYBaTV 3 NPaBOBOAOAIABLIEM Ha TEPU-
TOPIl, Ha IKY NOLMPIETLCA YUHHICTb AOrOBOPY, LLOAO
NIAMPUEMHULBKOI AIIABHOCTI, AIKY 3AIMCHIOE KOPUCTY-
Bay 3 BMKOPUCTAHHAM HapaHMX NPaBOBOAOAIAbLEM
npas;

- He OAepXyBaTW aHaAOriYHi npaBa BiA KOHKY-
PEHTIB (MOTEHLiMHUX KOHKYPEHTIB) MPaBOBOAOAINAbLS;

- NOroAXyBaTh 3 NMPaBOBOAOAIABLIEEM MiICLIE PO3-
TallyBaHHA NPUMILLEHb AASI MPOAAXY TOBapIB (BUKO-
HaHHSA PobIT, HaAaHHSA NOCAYT), NnepeabayeHnx AOroBo-
POM, @ TaKOX iX BHYTPILLIHE i 30BHILLHE OPOPMAEHHS.

3 HaBepeHMX 000B’sI3KIB CTOPIH BUAHO, LLO Y KO-
pucTyBava ix HabaraTo 6iAbLUe HiX Y NPaBOBOAOAIAb-
uf. A 3HauuTb, WO Y NPaABOBOAOAIAbLSA 3’ ABASIETbCS |
6inble npaB.. Lle 3po3ymino, apxe NpaBOBOAOAINELL
3aliMae ocobAnBe Micle: BiH € NepBUHHUM KOPUC-
TyBauyeM CBOIX MpaB i BiH AK MPaBOBOAOAIAELb CaM
YCTAaHOBAIOE Ti yMOBMU, AKi AASI HbOTO € DiAbLL MPUAHAT-
HUMMW. XOU LIeM AOTOBIp i HE €, Ha NEePLLMIA MOTASIA, AO-
roBOPOM MPUEAHAHHS, ane, SKLLO Yy MPaBOBOAOAIAbLA
€ AeKiAbKa KOpUCTyBauiB, TO BiH roTye 3pa30oK AOroOBO-
py 3 BU3HAUEHUMM Hanepea yMOBaMMU.

llpaBa CTOpiH 3a AOrOBOPOM KOMEPLINHOI
KoHLecil. AKWOo LIMBIABHUI KOAEKC YiTKO Nponucye
000B’A3KM CTOPIH 3@ AOrOBOPOM, TO MpaBa CTOPiH
MOXHa YMTaTh AMLIE NOMIX psiAkamMu, abo, BUTATYHO-
UM iX 3 iHWKX cTaTen raBu 76. 3BMYANHO, ONMOHEHTU
CKaXyTb, L0 0O0B’A3KN OAHIET i3 CTOPIH MOPOAXYHOTb
npaBa iHLWOi CTOPOHU. | BOHU ByayTb Y AesiKii Mipi
npasi, ane PoO3MNAMBYATICTb | HEUITKICTb HOPM, SAKi BU-
3HayatoTb NpaBa CTOPiH, MOPOAXYIOTb KOHOAIKTU MiX
HUMW NPU TAYMAYEHHI AOroBOpY.

KoAn MoBa Mae npo npasa CTopiH, TO HeobXiAHO
3HaTW, WO, cyb’eKTMBHE LUMBIAbHE NPaBO € NMOEAHAH-
HAM TPbOX MPABOMOYHOCTEM: @) NPaBOMOYHICTb Ha
BAAcHi Ail. Cyb’ekT mMae npaBo 3AiMCHIOBATU camo-
CTIVHO GaKTUUHI Ta FOPUAMYHI All; 6) NPaBOMOYHICTb
BMUMaratu Bip 3000B’s3aHOr0 Cy6’ekTa BMKOHAHHSA
HUM NeBHWX 060B’A3KIB Ta B) NPABOMOYHICTb Ha 3a-
XUCT, IKa MOASTa€ Y MOXAMBOCTI BUKOPUCTaAHHA Mexa-
Hi3My AEPXaBHOro MPUMYCY Yy BMMaAKax NOPYLUEHHS
cy6’eKTMBHOrO Npasa.

MpaBoMOYHiCTb BMMarati Bia 3060B’siI3aHOrO
cy6’eKTa BUKOHAHHA HUM NeBHUX 0OOB’A3KIB BU3HA-
yeHa LIK YkpaiHu, @ 0Cb NPpaBOMOYHICTb Ha BAACHI Aii
€ AELL0 HEBM3HAUYEHO. 3 aHaAidy cratel, aki pery-
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AKOIOTb KOMEPLLIMHY KOHLECiIO, MOXHA BM3HAUUTK Ha-
CTYNHI npaBa npaBoBOAOCAIAbLS!

- NpaBO HapaBaTW KOPUCTYBAHHSA KOMMAEKCOM
HaAeXHMX oMy npaB OyAb-Akii 0cobi, Wo 3anma-
ETbCA NIANPUEMHULBKOIO AISABHICTIO, 3 METOIOD BUIO-
TOBAEHHS Ta (ab0) npoaaxy NeBHOro BMAY TOBapy Ta
(ab0) HapaHHA NOCAYT;

- NpaBO HapaBaTH iHWKWM 0cobaM KOPUCTyBaH-
HS KOMMAEKCOM HaAEXHMX Ui CTOPOHI NpaB 3 METOo
BWUIOTOBAEHHSI Ta (260) NpoAaXxy NeBHOro BUAY TOBapy
Ta (ab0) HapaHHA NOCAYT (He MopyLUYOUYX NPU LibOMY
npaB yXe iCHytU0ro KopMcTyBaua);

- NMPaBO KOHTPOAIOBATU AISIAbHICTb KOPUCTYBava
ym cybkopuctyBaua. MM yac Aii AOroBopy NpaBoOBOAO-
AiAeLb, AKMI 3aiHTEPeCcOBaHUI Y AKICHOMY BUKOHAHHI
AOrOBOpPY (PO6OTU, MOCAYIM) KOHTPOAKOE POBOTY KO-
puctyBaua, uM cybkopucTyBadya. BiH Mae npaBo Bu-
CTaBASITM NMPETEH3ii KOPUCTYBayeBi, NEPEBIPATU MOro
NMPOAYKLIIO, MEPEBIPATU UM KOPUCTYETbCH KOPUCTY-
Bay TOProBOIO MapKOKo, GipMOBUM HaMMEHYBaHHAM
TOLLO;

- NpaBo nepeabaunTn y AOroBOpi 3a60POHY cyb-
KOHLIECIT, HanpukAaa, MOTUBYHOUM Lie 36epeXeHHsIM
KOMePUINHOT TaEMHMLi, NO6OOBAHHAM BTpaTH AiAO-
BOi penyTauii uM iHWKWUMK NpUYnMHaMK, abo B3arani
He KOMEHTYBaTK CBOI BiAMOBY. HeobxiAHO 3BEPHYTH
yBary Ha LLKOAY, ika Moxe OyTu 3anopisHa npaso-
BOAOAIABLIO BTOPUHHUMM KOpPUCTyBayaMu. Y Takomy
BUMAAKY KOPUCTyBau Hece cybcuaiapHy BiAMOBiAAAb-
HICTb 3a LLKOAY, AKLLO iHLe He nepepbayeHo AOroBo-
POM KOMEPLMHOT KOHLECIT;

- MPaBO Ha BiAUYXEHHS CBOIX BUKAKOYHUX MpaB
Ha 00’eKT iIHTEAEKTYaAbHOI BAACHOCTI;

- NpaBo Ha 3MiHY TOProBEAbHOI MapKK UK iHLLO-
ro no3dHayeHHs (ct. 1128 UK YkpaiHn);

- NpaBO BIAMOBMUTUCA BiA YKAGAGHHA AOrOBOPY
KOMEPLiMHOI KOHLUECiiT Ha HOBWI CTPOK, MOTMBYHOUM
npw LLbOMY CBOKO BiAMOBY;

- NpaBO BUMOIU LIOAO PO3ipBaHHSA, 3MiHM abo
NPUNUHEHHSI AOrOBOpPY Yy nepepbayeHnx 3akoHOM
BUMNAAKaX.

MpaBa kopucTyBaya:

- NpaBO KOPUCTYBAHHA KOMMAEKCOM HaAEXHMX
NpPaBOBOAOAIAbLIO NpaB;

- NpaBO HapaBaTH iHLWKMM ocobam BUKOPUCTaH-
HS1 HAAQHOTO MOMY KOMIMAEKCY BUKAKOUHMX NpaB abo
YaCTMHM LIbOr0 KOMMAEKCY Ha yMOBax CyOKOHLECI.
CratTteto 1029 LK YkpaiHu nepeabayeHa KomepLiii-
Ha cybkoHLuecis To6To cybdpaHUan3nHr. Y AOroBopi
KOMepPUINHOI KOHLEeCIT Moxe 6yTW BUM3HAYEeHO NpaBo
KOpUCTYBaya AO3BOAATU iHLIMM 0cobaM BUKOPUCTaH-
HSi HAAQHOTO KOMMAEKCY BUMKAKOUHKX npaB abo uyac-
TUHW UbOTO KOMMAEKCY Ha ymMoBax CybKOHLIECii, y3ro-
AKEHMX HMM 3 MPaBOBOAOAIABLEM, UM BUIHAUYEHMX
camMuWM AOrOBOPOM KOMEPLIMHOI KOHUecii. Aorosip

KOMEPLiMHOI cybkoHLUecCiiT He Moxe BYyTU YKAaAEHWUI
Ha CTPOK BiAbLUMIA 33 AOTOBIP KOMEPLIMHOI KOHLEC.
0cobAMBOIO YMOBOK AOFOBOPY MOXe 6yTW BCTaHOB-
AEHa KiAbKiICTb YKAGAEHMX KOPWUCTYBaYeM KOMEpLLn-
HUX CYOKOHLIECIH, apXe NPaBOBOAOAIAELb Y LIbOMY, AK
npaBUAO, 3aiHTEPEeCOBaHU;

- NpaBo NpoAaBaTh ToBapu (BMKOHyBaTW pobo-
TW, HapaBaTW MOCAYIM) BUKAKOYHO MEBHIN KaTeropii
MOKYMLiB (3aMOBHUKIB) 260 BUKAOYHO MOKYMNLAM (3a-
MOBHMKaM), SIKi MaroTb MiCLEe3HaXOAXEHHA (Micue
NPOXWBAHHA) Ha TePUTOPIl, BU3HAUEHI Y AOrOBOPI.
YMOBa AOroBopy, BIiAMOBIAHO AO SIKOI MPaBOBOAOAI-
A€Lb MAE NpaBo BM3HAuaTW LiHy ToBapy (pobiTt, no-
CAYr), nepepbayeHoro AOroBopom, abo BCTAHOBAKO-
BaTU BEPXHHO UM HUXKHIO MEXY LLET LiiHW, € HIKUEMHOKO
(cT. 1122 LIK Ykpainu);

- NpaBO Ha YKAAA@HHA AOrOBOPY Ha HOBMM
CTPOK Ha TUX X€e YMOBaX, AKLLO KOPWUCTYBay Hanex-
HUM YMHOM BMKOHYBaB CBOI 0O0B’A3KW;

- NpaBO BIAMOBUTUCS BiA YKAGAQHHA AOTOBOPY
KOMEePLiMHOI KOHLECIT Ha HOBUI CTPOK;

- NpaBO BMMaraT¥ 3MeHLUEHHS NAaTU NPaBOBO-
AOAIABLIIO Y pa3i 3MiHM HUM TOProBOI MapKM UM iHLLIOTO
NMO3HAYEHHSA TOLLO.

Kpim umx npas cTopiH, cT. 1126 UK YkpaiHu ne-
pepbavae, o OByab-ika CTOPOHa Ma€ npaBo y byab-
AKWUIM yac, 6e3 3roan iHLLIOI CTOPOHM BiAMOBUTUCS BiA
AOroBOpPY, MOBIAOMMBLUM MPO LE APYry CTOPOHY He
MEHLL §IK 3a LWiCTb MiCALIB, IKLLLO AOTOBOPOM HE BCTa-
HOBAEHO BiAbLL TPMBAAUI CTPOK.

3BUYalHO, WO LMBIABHUIN KOAEKC HE MOXe BU-
3HauaTu NOBHWUI Nepenik npasB Ta 060B’A3KIB CTOpPIH
3a 6yAb-AKMM AOroBopoM. CTOPOHM Yy AOrOBOpI iX ca-
MOCTIHO AeTaAi3ytoTb. AAe AAA TOTO, LWO6 Npu yKkAa-
AAHHI AOrOBOPY KOMEPLMHOI KOHLECIT HE MaAK MicLe
3AOBXWBaHHSA CBOIMM NpaBamu, y nNepLly yepry, npa-
BOBOAOAIAbLEM — HEOOXIAHO MPUIAHATM 3aKOH NPO
dpaHyuan3mnHr, y KpaHbOMYy BUMAAKY MPO KOMEPLIMHY
KoHLUecito. Lle noBuHeH 6yTU 3aKOH, AKWUI BU AeTanb-
HO peryAtoBaB BIAHOCUMHW MiX NMpPaBOBOAOAIAbLEM Ta
KOpUCTyBa4yeM.

Ao peui, Pecnybnika KazaxctaH y 1998 poui
NnpUinHAAG 3akoH «[1P0 KOMMAEKCHY MiANPUEMHULBKY
AISIABHICTb (dpaHyYasmHI)», AKMIM BiAbLL AETAAbHO pery-
AOE GpaHUYan3UHIOBI BiAHOCKMHW. B YkpaiHi Tex bynaa
cnpoba y auctonaai 2001 poky NPURHATM 3aKoH «[1po
dpaHyan3unHM, ane BiH ByB AOCUTb CUPUM, HE NPOW-
loB BepxoBHy Paay i 6yB 3HATUIN 3 MOPAAKY AEHHOTO.
MOoXAWBO, LLO 3aKOHOAABELLb LLLE NOBEPHETLCS AO LET
npobAemu i npuime moro.

Buxoasum 3 BULLEBUKAAAEHOIO, MOXHa 3p06urTH
HaCTYMHi BMCHOBKW. KoMepuilHa KoHuecia (dpaH-
Yam3uHr) € edeKTMBHUM CNocobOM PO3ropTaHHA Mia-
NPUEMHULBLKOI AIIABHOCTI Ta Ba>XAMBUM eAeMEHTOM
MapKeTUHry iHHoBauii. Came cBoOiMM nepeBaramu,
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AIKi BiH pO3KPUBAE AN CBOIX YYaCHUKIB, GpaHYan3uHr
FrapMOHIMHO BMUCYETLCA Yy MPOLEC MAPKETUHIY iHHO-
BaLji (3okpema, 6peHA0BOI), AO3BOAAOUM BiAbLL FHYY-
KO Ta ePEKTMBHO BNPOBAAMTH ii HA PUHOK Ta OAEpPXa-
T BianoBipHI NpnbyTku [22, ¢. 33]. Are y LMBiAbHOMY
KoAeKci YKpaiHu nopsia 3 060B’A3kaMu CTOPIH NOBU-
HHi OiAbLL KOHKPETHO 6yTW BM3HAYeHi npaBa npaBo-

BOAOAIAbLSA Ta KOpUCTyBaua. Lle pacTb 3mory CTopo-
HaM KOPWUCTYBATUCA HUMMW NPU YKAQAAHHI KOHKPETHUX
AOTOBOPIB KOMEpPLIMHOI KoHLecii. OKpiM LpOro, AAS
6iAbLL AETAABHOIO BPEryAtOBaHHS GpaHUYai3MHIoBUX
BiAHOCWH, HEOOXIAHO NPUNHATU 3aKOH NPO KOMePLil-
HY KOHLECItO (dpaHYar3uHr), y AKOMY BU3HAUUTU HE
TiAbKM 0D0B’SI3KM CTOPIH, ane i iX npaBsa.
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B cTaThe paccmatprBaeTcs npobaeMa onpeAeneHnst MOHATUA KOMMEPUECKOW KOHLECCUU (bpaHYai3uHra), yTou-
HSIHOTCS NpaBa M 06A3aHHOCTM CTOPOH MO AOrOBOPY, a Takke NPOBAEMbI, CBSAI3aHHbIE C UX ONPEeAEAEHUEM.

KaroueBbie caoBa: dpaHyan3uHr, KOMMepPUYECKan KOHLEeCCHs, Npaea 1 0693aHHOCTM CTOPOH MO AOrOBOPY.

SUMMARY

Reznichenko S.V. The rights and obligations of the parties under the contract of commercial concession
(franchising). - Article.

The problem of the definition of commercial concession (franchising). Clarifies the rights and obligations of the
parties for the contract, as well as problems related to their definition.

Keywords: franchising, commercial concession, the rights and obligations of the parties for the contract.
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YAK 347.627.2(477)

AEAKI NTUTAHHA PO3IPBAHHA WNOBY B CYA0BOMY
NOPAAKY 3A 3AKOHOAABCTBOM YKPATHU

CadoHunk OkcaHa IBaHiBHa

KaHAMAAT IOPUAUYHUX HAYK, AOLIEHT, AOLEHT KadeApy LMBIAbHOMO NpaBa HauioHaAbHOMO

yHiBepcuteTy «OAeCbKa FOpUAMYHA aKapeMis»

bEKTMBHE NPaBOBE PEryAtoBaHHA LIAKGHO-

CiMEMHUX BIAHOCUH B YKpaiHi Mae Hap3BW-
YaHO BaXAMBE 3HAUYEHHS AASl BIAHOBAEHHA i Mo-
AAABbLLOIO PO3BUTKY YKPAiHCbKOI AepXaBW. MNMUTaHHSA
PEeryAroBaHHs LUAKOOHO-CIMENHUX BIAHOCWH Y NpoLeci
PO3BUTKY i CTAHOBAEHHSI HALLIOi AEPXaBW B E€KOHO-
MiYHOMY, COULIaAbHO-KYABTYPHOMY Ta y MOPaAbHO-
€TUYHOMY MAaHIi, € HaNBIAbLL aKTyaAbHUMM, OCKIAbKM
OCTaHHi € OCHOBOI CTAHOBAEHHS i PO3BUTKY CYCMiAb-
cTBa B Uinomy. CiM’s IK couiaAbHE YTBOPEHHST BUCTY-
nana HaVBaXAMBILLMM EAEMEHTOM PO3BUTKY B YCix
LiiHHICTb AASI AFOAMHM | CyCMiAbCTBaA 3aKpinAeHa y bara-
TbOX HOPMATUBHO-NPaBOBUX aKTax, OAHUM 3 TOAOBHUX
MOAOXEHb SIKUX € 3MILHEHHS i 3aXMUCT CiM’i 3 BOKy Cyc-
NiAbCTBa, PO3PobKa HaLiOHAABHOI CiIMENHOT MOAITUKM
[1, c. 1].

AepxaBa i cycniAbCTBO HE MOXYTb He BbauaTh B
NPUNUHEHHI WA6Y, 0COBAMBO B PO3AYUYEHHI, CBIAUEH-
HsA HebAaaronoayuus y chepi LIAOOHO-CIMENHMX BIAHO-
CUH. AepxaBa 3alikaBAeHa y 36epeXeHHi 1 3MiLHeH-
Hi cimM’i, Wwo Biao6paxeHo y u. 3 cT. 51 KoHCTUTyLii
YKpaiHu [2], AKa BCTAHOBAIOE, LLLO 3aXUCT CIM’T € KOH-
CTUTYLIMHUM 0OOB’A3KOM AepPXaBW.

MpobAemu posipBaHHS WAOGY B CyAOBOMY MO-
PSIAKY AOCAIAXYBAAO Harato BUEHUX-OPUCTIB, TaKMx
AK: M. B. AHTOKOABCBKa, O. B. A3epa, |. B. XXuaiHkoBa,
A. M. 3inkoBcbKa, A. M. Heuaesa, 3. B. POMOBCbKa,
€. 0. XaputoHoB, O. O. YabsHeHko, C. fAA. ®ypca,
HO. C. YepBOHUI Ta iH., WO 3HAWLIAO CBOE Bip0Opa-
XEHHS B HAYKOBMX NpausXx, AKi 3aCTOCOBYBaAUCA NpwU
AOCAIAXKEHHI 3a3HaYeHnx NPoObAEeM PO3ipPBaHHSA LLAO-
6y. 3HAUYEHHSA HAAEXHOro PeryAtoBaHHSA Po3ipBaHHS
LWAOBY MOAPYXOKAM, AIKE Ma€ AiTeN, CbOTOAHI Pi3ko
niaBMLYyeTbeA NPUUHATTAM CK Ykpainu [3], y 3B’s3Ky
3 UMM, iHCTUTYT NPUMNUHEHHSA LAKOBY LLASXOM MOro po-
3ipBaHHs 3a3HaB iCTOTHWX 3MiH, MONoBHMBCS Baratb-
Ma HoBeAaMM, AKi NoTpebytoTb AETAaAbHOrO BUBYEHHS
Ta FAMBOKMX AOCAIAXKEHD.

PosipBaHHS WAIOOY € OAHUM 3 BUAIB MPUNUHEH-
HS WAKBY, nepepbaveHux cr. 104 CK Ykpainu [4].
CimelnHe 3akoHOA@BCTBO YKpaiHu nepepbavae, Lo
po3ipBaHHsS WAOY B CyAOBOMY MOPSAKY MOXAMBE
3a B3aEMHOIO 3roAOH0 Ta 3a NO30BOM OAHOrO 3 Mo-

ApyXoka (cT. 109 1a ct. 112 CK). Y 3B’A3KY 3 UuM, CT.
105 CK nepepbavae MOXAMBICTb MPUMUHEHHS LLAKO-
6y BHACAIAOK MOro posipBaHHA 3a CMiAbHOM 3a8BOKO
NMOAPYXKA Ha MiaCTaBi pilleHHs CyAy, BIANOBIAHO AO
cT. 109 CK YkpaiHu. Mpu ubomMy posipBaHHA LWAHODOY
NMOAPYXXKAM, AKE Ma€E AITEW, MPOBAAUTLCA BUKAIOYHO
B CYAOBOMY MOPSIAKY, HE 3BaXarouu HaBiTb Ha HasB-
HiCTb B3AEMHOI 3rOAM Ha PO3AYYEHHS.

Mpu posipBaHHi WAOY 32 B3aEMHOK 3roAOH0
NMOAPYXXS, AKE Ma€ CMiAbHUX AiTEN, POAb CYAY B MPUH-
uMni Taka cama, K i ponb opraHiB PALIC, oCKiAbKK
BiH He Mae€ npaBa 3’ACOBYBATU MPUUYUHU PO3AYYEH-
HS1, BXMBaTW 3aX0AM AO NMPUMUPEHHS MOAPYXXSt abo
6yaAb-ikKMM crnocobom BToOpratMcsi B iXHE ocobucTe
XWUTTS1, TOOTO, CyA HE Ma€E npaBa BIAMOBAATU B PO3i-
pPBaHHI WAOY, SKLLO 00MABA NMOAPYXXSA 3aABASIOTb
npo ue. Pasom 3 TUM, CyA MOXE BIAMOBWTU Y PO3i-
pBaHHI WABY, AKLO 6yae BCTAHOBAEHO GIKTUBHICTb
TaKoro Po3ipBaHHS LWAOBY TOLLO.

Mpu posipBaHHiI LWAKBY NOAPYXKS MatoTb AOTPH-
MyBaTucs Takox Bumor cT. 110 CK, oe BCTaHOBAEHO
iMmnepatuBHe NPaBUAO NPO HEMOXAUBICTb YOAOBIKA i
APY>XMHW po3ipBaTh WAKG NPOTArOM BariTHOCTI Apy-
XWHU Ta BMPOAOBX POKY MICA HAPOAXKEHHSA AUTUHW.
Chip 3a3HauuTH, WO 3a3HayYeHe NpaBUAO BUKAMKAE
6e3AiY  AMCKYCIM LLOAO HeobxiaAHOCTI no3b6aBAEHHS
XIHKM y Lel nepioa NpaBa posipBath WAKG. PaHiwe
uyMHHMIM KnlUC tTMMmyacoBo o6MexyBaB npaBo Ha po-
3ipBaHHs WAGY y Len nepioa Aulle YOAOBIKA, TOAI
AK XiHKa Take npaBo Mana. 3a HOBOM pepakuito CK
pO3ipBaHHA LWAKOOY B TaKWi Nepiop MOXAUBE AuMLIE
AK BUHATOK y pasi, AKLLO OAMH 3 MOAPYXXS BUMHUB
NpoTUNPaBHY MOBEAIHKY, ka MiCTUTb O3HAKWM 3A0OYU-
Hy, LLLOAO APYroro 3 NoAPYXksa abo AUTUHKU. OpHaK, He
AMLLIE BKasaHi ABi 06CTaBMHWU MOXYTb BMAMHYTU Ha
6axxaHHSA XiHKK nepebyBaTtn y LWIAKOGI, ¥ 3B’I3KY 3 UMM
NMOAOXEHHS, sike nepepbavanrocb KnLLC YkpaiHu, byno
6iAbLL NPaBUAbLHMM. 3a3HauyeHa Mo3uLisi 3aCAYroBye
Ha yBary, OCKIAbKMU Lle CyrnepeuunTb npaBy Ha BiAbHE
nepebyBaHHA Yy LWAKOHMX BiAHOCMHaX i Ha cBoboay
PO3AYUYEHHS, BCTAHOBAEHOTO 3aKOHOM.

3aKoH Hapae NpaBo MOAPYXXKIO, AKE MaE AiTEN,
npaBo MoAATHU AO CyAy 3aBY MPO PO3ipBaHHSA LAY
pPa3oMm i3 MMCbMOBUM AOFOBOPOM MPO TE, 3 KUM i3 HUX
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XUTUMYTb AITU, SIKY y4acTb Y 3abe3neyeHHi yMoB iXHbo-
ro XuTTs 6paTMme Tol 3 6aTbkiB, XTO Byae NPOXMBATU
OKPEMO, a TaKoX MPO YMOBW 3AIMCHEHHA HUM NpaBa
Ha ocobucTe BUXOBaHHS AiTel, Wo € 6e3yMOBHO, NPo-
rPECUBHUM BBEAEHHAM B CiMeNHEe 3aKOHOAABCTBO
YKpaiHu. OCKiAbKM 3a3HauYeHWI AOTOBIP HAAQETLCSA AO
CYAY Pa30oM i3 3aABOK MOAPYXXKS LLOAO PO3ipBaHHSA
LUAtOBY, BiH YKAQAQETLCS Y MPOCTiA NMCbMOBIN dopmi
NiAAATAE 3aTBEPAXKEHHIO CYAOM Y BUNAAKY, SKLLO MOro
YMOBM NOpPYLLYtOTb 0COBMCTI Ta MalHOBI NpaBa Ak no-
APYXOKS, TaK i iX plTen.

3a3HaueHe nonoxeHHs Hi B CK Ykpainu, Hi LMK
[5] He MicTUTb BKa3iBKK Ha Aii cyay y pasi, SKLo no-
APYXOKS1y CMiABHIM 3asiBi TaKOro AOFOBOPY HE HAAAAY Tb.
OAHaK BpaxoBYHOUM, LLO HasABHICTb TAKOrO AOroBOpPY
MK MOAPYXXAM € 060B’A3KOBOKO Ta HEBIA’€MHOM
YaCTMHOMO 3aABU Ta € il AOAATKOM, MOXHa AIMTU BU-
CHOBKY, LU0 BIACYTHICTb LLbOrO AOFOBOpPY He € MiaCTa-
BOO AASI BIAMOBM y NPUNHSATTI Takoto 3aaBK, ane byae
PO3LIHIOBATUCS fK il HEAOAIK, Y 3B’A3KY 3 UMM CYAAS
Ma€ HapaTK CTPOK AASl YCYHEHHS TAKOTO HEAOAIKY, NPO
LLIO NOCTAHOBUTU BIAMOBIAHY YXBaAy BIANOBIAHO AO BU-
mor LMK Ykpaitu [6].

Y 3B’A3KY 3 UMM, CAIA MOrOAUTUCA 3 AYMKOKO
C. A. ®ypcum [7, c. 372], BiANOBIAHO AO SIKOI 3asiBa 3a
YyXBaAOK CyAy Mae NnoBepratucs 3asBHWKaM Ta BBa-
XaTtuMeTbca HenoaaHoto 3riaHo cT. 121 LMK Ykpainu,
AKLLO TaKWI HEAOAIK He Byae YCyHYTO.

Chip 3a3HauMTH, WO BMMOra 060X 3 MOAPYXXKS
NpPo Po3ipBaHHA LAIOOY NOPYLLYETLCS NMO30BHOK 3a-
SIBOKO, OCKIAbKW Take TAYMaAUYeHHS AeSSKMMW aBTopa-
MU [8, c. 182] € By3bKMM, apxe Po3ipBaHHA LWAOY
MOXAMBE SIK 3a CMiAbHOIO 3as1BOO NOAPYXXs (cT. 109
CK Ykpainu) BianoBiaHO A0 cT. 234 LMK YkpaiHw,
Tak i 3a NO30BHOKO 3aABOKD OAHOMO 3 HUX. B mepluo-
My BMMNaAKY BUMOIM MPO PO3ipBaHHSA LWAOY PO3rAs-
AAETLCA B MOPSAKY OKPEMOIO NPOBAAXEHHS LLUASIXOM
NPeA’ABAEHHA 3asBU, A€ TOAPYXXKA € 3asBHUKaMM
[9, c. 19 - 41], B ApyroMy BUNaAKY — B MOPSAAKY MoO-
30BHOTMO MPOBAAXEHHS. fK 3aiHTepecoBaHi 0cobu no
cnpaBsi MOXyTb 6paTh yyacTb AUTUHA Y Bili 14 pokiB.,
opraHu oniku Ta NikAyBaHHA 3a MiCLEM MPOXUBaHHSA
AUTUHMN.

BoaHouac u. 2 c¢1. 109 CK Ykpaiuu nepepbavae
LLLE OAMH AOTOBIP MOAPYXOKS, SKUI MOAQETLCA CyAY MPU
PO3ipBaHHi LWAOY 3a CMiABHOI 3aSBOKO MOAPYXXKS —
e AOroBip LLIOAO BU3HAYEHHSA PO3MIipy aAiMEHTIB Ha
AMTUHY, SIKUIA Mae ByTW HoTapiaAbHO MOCBIAYEHWH, Y
pasi HEBUKOHAHHA AKOro aAiMEHTU MOXYTb CTSIryBa-
TUCA Ha NiACTaBi BUKOHABYOro Hanucy Hotapiycy. Mpu
aHani3i 3a3Ha4YeHoOro AOroBopy MeBHiI CKAQAHOCTI BU-
HUKaKOTb NMPU BM3HAYEHHI MOr0 NPaBOBOI MPUPOAM,
O MIATBEPAXKYETbCA HACTYNHWMM: 1) 3aKpinNAeHHs B
OKPEMMX YaCTMHAX KOMEHTOBAHOI CTaTTi ABOX CXOXMX
AOTrOBOPIB NPO MNOPSAOK BUXOBAHHA AUTUHU € OAHUM

i3 UUHHWKIB MOCTAHOBAEHHA MWUTAHHSA LOAO CMiBBIA-
HoweHHS uux porosopiB. YactuHa 1 ct. 109 CK, aka
HOCUTb AMCMO3UTUBHUI XapaKTep, HAaAA€E MOAPYXKIO
npaBo HaAaTH A0 CyAy MMUCbMOBWIM AOTOBIP NPO Nops-
AOK BUXOBaHHA AUTUHK, BOAHOYAC iMnepaTMBHE npa-
BWAO 4. 2 BCTAHOBAIOE, LLO «AOTOBIP MiX MOAPYXOKAM
Nnpo PO3Mip aAiMEHTIB Ha AUTUHY Mae ByTn HoTapi-
AAbHO MOCBIAYEHUI», BHACAIAOK YOr0 YiTKO He Bbava-
€TbCA, UM IMNEPATUBHA HOPMA Y. 2 CTOCYETLCS AULLIE
bopMK AOrOBOPY NPO aAiMeHTU (HoTapiaAbHa), UM ca-
MO0 GaKTy YKAAAEHHSA TaKoro AOroBopy; 2) BiACYTHiC-
THO YITKOrO 3MICTy AOrOBOPY NPO aAiMEHTU, OCKIAbKK
3riAHO Y. 2 KOMEHTOBAHOI CTaTTi MAETbCA AULLE MPO
PO3Mip aAiMEHTIB (Mpu LbOMY, NPO NOPAAOK Ta CTPOKU
cnAatTh He 3a3HadyeHo). BoaHouac ct. 189 CK nepea-
6auae MOXAMBICTb YKAAAEHHSI 6aTbkamMu AOroBOpY
npo cnaaty aAiMEHTIB Ha AMTUHY, BUSHAYMBLUMW B HbO-
My PO3MIip Ta CTPOKM BMUMAATH, LLLO BHOCUTb HESICHICTb
CTOCOBHO CMiBBIAHOLLIEHHA 3as3HauveHux Hopm CK,
T06TO, UM AOrOBIp (4. 2 cT. 109 CK) mae Mmicue Aulle
NpW Po3ipBaHHi LWADOY 3a CMiAbHO 3aAABOIO MOAPYX-
X§1, Ike Mae aitei, a 1. 189 CK pospaxoBaHa Ha iHLwi
cuTyauii (Hanpukaap, AKLLO PO3Mip aAiMEHTIB BCTa-
HOBAKETLCA 6e3 po3ipBaHHA WAOY, abo y BMNaaKy
He nepebyBaHHA OATbKIB Yy 3apPEECTPOBAHOMY LUAODI
TOLWO), UM cT. 189 CK pO3MnoBCIOAXYETLCA Ha BCi BU-
NaAkKW, OCKIAbKM CTOCYETbCA aAiMEHTHUX 0OO0B’A3KIB
6aTbKiB LLOAO CBOIX AiTel. HeopaHO3HauHICTb TaKkoi
cuUTyaUii YCKAaAHIOETbCA 4. 2 ¢T. 93 CK, BianOBIAHO
AO AKOI MOAPYXKS Ma€ npaBo Yy LAOOHOMY AOroBO-
pi BU3HAUYMTM CBOi MalHOBI NpaBa Ta 0O0B’A3KM AK
6aTbKiB, OCKIAbKM YMHHMM 33aKOHOAABCTBOM YKpaiHu
He BCTaHOBAeHa 3ab0poHa LIOAO YKAAAEHHS LUAOO-
HOro AOroBOpPY i CMA@TU aAiMEHTIB Ha BUNAAOK PO3i-
pBaHHSA LWAKOOY. YABASIETbCA, L0 B AAHOMY BUNAAKY
NpUY PO3ipBaHHi LIAKOY MiX NMOAPYXOKSIM, IKe Ma€ Ai-
Tel, YKAaAaHHS HOTapiaAbHO 3acBiAYEHOrO AOrOBOpPY
Npo PO3Mip aAiMeHTIB € 060B'S3KOBUM.

Cyn0BUIA NMOPSIAOK PO3iPBaAHHS LLIAKOOY 3AIMCHIO-
ETbCA 3 ypaxyBaHHAM BUMOT LMBIAbHOIO NpoLecyanb-
HOro 3aKOHOA@BCTBA NPO MO30BHE MPOBAAXEHHS, A€
AOCUTb AOKAAAHO BU3HAUeHi npaBa Ta 060B’s13KK CTO-
piH, Lo 6epyTb yuyacTtb y cnpasi. Cys NOBUHEH 3a6e3-
NeyYnT He TiAbKM AEPXaBHO-MPaBOBE PEryAroBaHHSA
BIiAHOCUH, MOB’A3AHMX 3 NMPUNUHEHHAM LLAIOOY, ane
My pasi notpebu 3axUCTUTH IHTEPECU KOXHOIO 3 Mo-
APYXOKA | TXHIX AiTer. 3a paHWX 06CTaBUH LWAKOG pO3-
PUBAETLCA B CYAI AULLE TOAI, KOAU LibOro NoTpebyroTb
iHTEpecH HEMOBHOAITHIX AiTer. OpHaK MoBa He nae
npo Te, WO BUXOAAYM 3 iIHTEPECIB AITEN, CyA MOBUHEH
nparHyTM 36epertu ciM’'to 3a ByAb-AKY LiiHY, OCKIAbKM
cnpaBa npo po3ipBaHHA LWAOY NPW B3aEMHIN 3roAi
NoApPYXxs 6es3anepeuyHa, i 3aBAaHHA CyAy B TaKMX
BUNaAKax iHLIE - BCTAaHOBWTU, YW BIAMOBIAAE 3asBa
Npo Po3ipBaHHA LAY AIMCHIN BOAI MOAPYXXS, | UM
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He CcynepeunTb MMCbMOBaA AOMOBAEHICTb MOAPYXOKS
LLLOAO AiTel ix NpaBam Ta iHTepecam. AKLLO byae BCTa-
HOBAEHO, WO NMMCbMOBaA AOMOBAEHICTb CTOPIH BIiAMO-
BiAQE iHTEpECaM AiTeW, i HEMAE NiACTaB BBaXaTt, WO
BOHa MOPYLLYE iHTEPECH AITEN, CyA 3aTBEPAXYE MOro-
AKEHHS CBOIM PiLLEHHSIM.

Mo3oBHa 3asBa NpPO Po3ipBaHHS LWAKGY NoBwu-
HHa PO3rAfAAaTUCS Yy NMO30BHOMY NMPOBAAXEHHI Ta BiA-
noBipaTM BUMOram, SIKi NPep’siBAAKOTbCA A0 3MICTY
Ta $opMK MO30BHOI 3aaBK (cTaTTi 119 - 121 UMK
Ykpaitu). Taknuit no3oB Moxe OyTW MpPep’siBAEHO Y
BUMaAKax, KOAU OAMH i3 MOAPYXXKA 3anepeuye npotu
po3ipBaHHS LWAKOOY, KOAM € CMIPHUM MUTAHHSA LLOAO
BU3HAUYEHHA MicLA NPOXMUBAHHA AUTUHM TOLLO.

3aKOH BCTAHOBAIOE CTPOK AASI MOCTAHOBAEHHS
CYAOM PiLLEHHS NMPO PO3ipBaHHS LWAOY — OAUH Mi-

CALpb, MPOTATOM HAKOr0 APY>XMHa Ta YOAOBIK MOXYTb
NneperAsHyTM CBOI B3AEMWHMW, AOCAITU MPUMMPEHHS
i BIAKAMKATK 3aABY MPO pOo3ipBaHHA LWADY. Y pasi
CMAMBY BCTAHOBAEHOIO CTPOKY 3asiBa BiA MOAPYXXKS
npo MPUNUHEHHS CNpaBKW He HaAINLLIAG, | CTOPOHU B
CyAOBe 3acipaHHS He 3'ABUAMCSA, CYA Mae npaBo 3a-
AMLIWTK cnpaBy 6e3 poaraaay 3rigHo cr. 207 LMK
Ykpainu [10].

MicAa HabpaHHS PilLEeHHAM 3aKOHHOT CUAM OCO-
61 NOBMHHI 0OPOPMUTH PO3ipBaHHS LLAKOBY B OpraHax
PALIC, 10 3AIMCHIOETBCA LLASIXOM PeecTpallii, a 3a 3a-
AIBOKO KOAMLLHBOIO YOAOBIKa abo APYyXMHU BUAAETLCS
CBIAOLITBO NPO PO3ipBaHHA LWAOOY Ta CTaBUTbCA BiA-
MiTKa y nacnopri. LLIA06, po3ipBaHUi cyaOM, BBaxa-
€TbCA MPUNUHEHUM Y AEHb HAOPaAHHA YMHHOCTI Pi-
LLEHHSAM CYAY NPO PO3ipBaHHS LLAKOOY.
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AHOTALIA

CagoHunk 0.1. AeaKi nMTaHHA po3ipBaHHSA WAIOOY B CyA0BOMY NOPAAKY 32 3aKOHOAABCTBOM YKpaiHuU. — CTaTTs.

PosipBaHHSs LWAOOY € OAHUM 3 BUAIB NPUNMHEHHS LWAODY, nepepbaueHmx CimenHUM kopekcoM YKpaiHu. CimenHe
3aKOHOAABCTBO YKpaiHu nepepbayae, Lo po3ipBaHHA LWAOY B CyAOBOMY NMOPSAKY MOXAMBE SIK 3@ B3AEMHOIO 3rOAOHD
NOAPYXXS, TaK i 3@ NO30BOM OAHOIO 3 HUX. [pU LbOMY PO3ipBaHHSA LLABY NOAPYXXKSM, AKE Ma€ AiTEN, NPOBAAUTLCSA
BUKAKOYHO B CYAOBOMY MOPSAAKY, HE 3BaXatouu HaBiTb Ha HAsIBHICTb B3AEMHOI 3rOAM Ha PO3AYUEHHS. TOAPYXKSA, AKe
Mae€ AiTel, Mae NpaBo MOAATU AO CyAy 3asiBY NPO PO3ipBaHHSA LWIAIOOY pa3oM i3 MMCbMOBUM AOTOBOPOM MPO Te, 3 KUM
i3 HUX ByAYTb NPOXMBATK AITU, AKY y4acTb y 3abe3neyeHHi yMmoB iXHbOro XuTTs Bpatume Ton 3 BaTbKiB, XTO Byae npo-
XMBATU OKPEMO, @ TaKOX NPO YMOBW 3AIMCHEHHA HAM NpaBa Ha 0cobucte BUXOBaHHA AiTel. LLAKOO, po3ipBaHUi CyAOM,
BBaXaETbCA MPUNMUHEHWUM Y A€Hb HAOPaHHS YMHHOCTI PiLLIEHHAM CyAy MPO PO3ipBaHHA LLAOOY.

KarouoBi croBa: 1LAOHO-CIMENHI NPaBOBIAHOCUHM, LUAKD, MPUNUHEHHS LLALOBY, PO3AYUEHHS.

AHHOTALUMUA

Ca¢oHunk O.U. OTpenbHble BOMpochbl pacTopkeHUA 6paka B cyane6HOM nopsAKe MO 3aKOHOAATEAbCTBY
YKpauHbl. - CtaTbs.

PacTtopxeHue bpaka SBASETCA OAHWM U3 BUAOB NpPeKpalleHust bpaka, NpeAyCMOTPEHHbIX CeMeNHbIM KOAEKCOM
YkpauHbl. CeMeNHOe 3aKOHOAATEALCTBO YKpaWHbl NPeAyCMaTpPUBAET, UTO pacTopxeHue bpaka B cyaebHOM nopsake
BO3MOXHO Kak Mo B3anMHOMY COFAACHIO CYNpPyroB, Tak U MO UCKY OAHOTO 13 HKX. [pKu aTOM pacTopxeHue bpaka cynpy-
ramu, UMerLMX AeTeN, MPOU3BOAUTCA UCKAIOUMTEABHO B CyA€OHOM MOPSIAKE, HECMOTPS AaXe Ha HaAMuMe B3aUMHOIo
cornacusi Ha pasBoA. Cynpyru, UMetoLLMe AETEN, MMEIOT MPaBO NOAAThb B CyA 3asBAEHWE O PacTopXeHUn bpaka BMecTe
C NWCbMEHHbIM AOTOBOPOM O TOM, C KEM M3 HUX ByAYT MPOXMBATb AETH, Kakoe yyacTie B obecrneyeHnr YyCAOBUI MX
XM3HWU BYAET NPUHUMATL TOT U3 POAUTEAEN, KTO BYAET MPOXKMBATb OTAEABHO, @ TakKe 00 YCAOBUAX OCYLLLECTBAEHUSI HUMMU
npaBa Ha AMYHOE BOCMUTaHWE AeTel. bpak, pacToOprHyThIM CyAOM, CUUTAETCA NpPeKpaLLeHHbIM B AeHb BCTYNAEHUS pe-
LLUEHMA CyAa O PacTOPXEHUKU Bpaka B 3aKOHHYHO CUAY.

KnroyeBble cnoBa: 6payHo-ceMelHble NPaBOOTHOLWEHUS, Bpak, NpekpalleHre bpaka, pa3BoA.
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SUMMARY

Safonchyk 0.I. Some aspects of divorce in court under the laws of Ukraine. - Article.

The dissolution of marriage is a type of termination of marriage revised Family Code of Ukraine. Family law
stipulates a divorce through the courts may, by mutual consent of spouses and at the suit of one of them. In this case,
divorce of spouses, with children, is produced exclusively in the courts, despite the existence of mutual consent to
divorce. Spouses with children have the right to apply to the court for divorce, along with a written contract that with
any of them children will be living and what part in ensuring their living conditions will take one of the parents who will
live separately, as well as conditions of their right to a private child-rearing. A marriage, dissolved by the court, shall
be deemed terminated on the date the court decision for divorce in force.

Keywords: marriage and family relationship, marriage, dissolution of marriage, divorce.
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YAK 347.759:351.713(477)

CTOPOHMU AOroBOPY 3BEPITAHHA, AKUN YKNAOAETbLCA
Y AEPXABHIA MUTHIN CNPABI

Cepux OneHa BacuniBHa

KaHAMAAT IOPUAUYHUX HAYK, AOLIEHT KapeApU LMBIABHOIO Ta roOCNOAAPCbKOro NpaBsa i npouecy

Mi>XHapOoOAHOIO rymMaHiTapHOro yHiBepcuTeTy

yMOBax OYHKLUiIOHYBaHHS EKOHOMIKMK

YKpaiHM Ha PUHKOBMUX 3acapax, akKTMBHOIO
NMPOAOBXEHHSA PaAMKAABHUX E€KOHOMIYHUX pedopmM,
PO3BUTKY MNIANPUEMHMULBKOI AIAABHOCTI MiABULLYETb-
CSl POAb LIMBIABHO-NPABOBOrO AOrOBOPY AK OAHOMO 3
HaePEeKTUBHILLMX NPAaBOBUX MEXaHI3MIB OMocepea-
KyBaHHSI CycniAbHMX BiAHOCWMH y codepi ToBapoobiry.
Bce ue cnpuse po3BUTKY AOrOBIPHUX BIAHOCWH, BU-
HUKHEHHIO HOBWX BWMAIB AOFOBOpPIB, @ AABHO BiAOMI
AOTOBOPU, A0 AKWUX HAAEXMWTb i AOTOBip 36epiraHHs,
HabyBatoTb HOBOIO 3MICTY, 3HAUEHHSA Ta GYHKLIM, Npo-
HUKaOTb Y NyBAIUHI chepu cycniAnbHOrO XUTTSH, Y TOMY
UMCAI Yy cdepy peanisaLil AepKaBHOT MUTHOI MOAITUKW.
AoroBip 36epiraHHA € OAHWM i3 NOLWMPEHMUX AOTOBO-
piB, fIKi yKAaAaOTLCA Y chepi AepKaBHOT MUTHOT cnpa-
BU i BUKOPUCTOBYETLCA MPU PO3MILLEHHI TOBapiB Ha
MWTHUX CKAAAAX, CKAGAAX TUMUYAcoBOro 36epiraHHs i
CKAAA@X MUTHUX OpPraHiB.

Y HoBoMy MUTHOMY Koaekcey YkpaiHu Bia 13 be-
pe3Ha 2012 poky [1] (aani - MKY), Akt HabyB YMH-
HocTi 1 uepBHA 2012 pOKy MICTATLCA HOPMW LLOAO
AOTOBIPHOIrO pPeryAtoBaHHA BIAHOCKH, MOB’A3aHMX i3
36epiraHHAM, siki NoTpebyoTb AMOGOKOro HaykoBOroO
aHani3y | peTeAbHOIro AOCAIAKEHHS 3 METOO BUSIBAEH-
Hs1 X 0coBbAMBOCTEN | PO3POOKM NEBHUX PEKOMEHAA-
i AAS 3aCTOCYBAHHSA LMX HOPM Ha npaktuui. Tomy
AOCAIAXKEHHSA OKPEMUX EAEMEHTIB AOrOBOPY 36epirax-
HS, LLIO YKAGAGETLCS Y AEPXKaBHINM MUTHIM CripaBi € ak-
TYaAbHUM | CBOEYACHUM Yy KOHTEKCTI pedopmMyBaHHS
MWTHOT CAYX6UM YKpaiHu.

Mpo KOMMAEKCHWW XapakTep rany3i MWTHOrO
npasa i BAKOPUCTaHHSA Pi3HUX METOAIB NPaBOBOIoO pe-
ryArOBaHHA y cdepi MUTHOI cripaBu NUcanu Taki BUe-
Hi Ak B. M. labpuumnase, €. B. AoaiH, H. M. AbOMiH,
C. 0. AbOMmiHa, H. M. Xene3Hsak, C. B. KiBanos,
C. B. Xaninos, B. B. YeHuU0B Ta iHLLi.

OkpeMnM BUAAM  LIMBIABHO-NMPaBOBUX  AOrO-
BOpIiB npucBAYyBaAM CBOi npaui €. B. BakynoBuu,

B. A. BacuabeBa, H. C. AemueHko, A. . ApilLAIOK,
0. C. KisnoBa, H. C. KyaHeuoBa, A. M. CraTtiBKa,
€. A. CtpenbuoBa, f. 0. Yanivapse, B. Tl AHuweH

Ta iHWIi BYeHi. E. M. pamaubKnuii NpUCBATUB AOrOBO-
py 36epiraHHsA AMcepTauiiHe AOCAIAXKEHHSI Ha Temy
«AoroBip 36epiraHHA y UMBIAbHOMY NpaBi». LIMBiAbHO-

npaBOBi AOrOBOPU B MUTHI CcnpaBi YKpaiHM AOCAIAXY-
Bana |. B. MilLeHKo [2], ane NUTaHHAM CTOPiH 3a AOro-
BOpOM 36epiraHHs, LLO YKAAAAETLCA Y MUTHI cnpas.i
NPUAIAEHO HEAOCTaTHLO yBaru. Bce BulleHaBeaeHE i
06YMOBAIOE HayKOBY yBary A0 BUSIBAEHHS 0COBAMBOC-
Tel cyb’eKTHOro CkAaay MUTHO-AOTOBIpHOro 3b6epiraH-
HS, 3aKOHOA@BYMX BMMOT, LLLO BUCYBaKOTLCS AO CTOPIH
AOroBopy 36epiraHHsA, L0 YKAAAAETbCS Y AEPXaBHIM
MWTHI cnpasi.

MeToto j€i cTaTTi € AOCAIAKEHHS Ta BUSABAEHHS
0COBAMBOCTEN CTOPIH AOrOBOpPY 36epiraHHs, WO yKAa-
AAETbCA Yy cHepPi AepXXaBHOI MUTHOI CripaBM.

36epiranbHi BIAHOCMHM € HEOAHOPIAHUMMK 3a
CBOEIO MPaBOBOI NPUPOAOHD | PETYAIOKOTLCA AK PiI3HK-
MW rany3saiMn 3aKOHOAABCTBA, Tak i npaBa. OAHak, He-
3BaXatouu Ha Le, NepeBa)xHa ix YacTMHa € UMBIAbHO-
npaBoBUMW. BIiANOBIAHO HOPMM, WO PETYAIOKOTb
36epiranbHi BIAHOCWMHM, YTBOPKOKOTb KOMMAEKCHMI
(3MilaHni) IHCTUTYT NpaBa BAACHOCTI, LLO Mae nepe-
BaXXHO LMBIAbHO-MPABOBY NPUPOAY.

Ak BM3HauuB E. M. [pamaubknii y CBOEMY AMC-
epTauinHOMY AOCAIAXKEHHI, LMBIAbHO-NPaBOBWIA iHCTH-
TyT 36epiraHHs - Le CyKymnHicTb npaBoBMXx HopM LK
YKpaiHu, iHLWKX aKTiB 3aKOHOAABCTBA, LLO PETYAOOTb
BIAHOCWHM, B IKUX OAHA ocoba npuiimae Ha cebe K
OCHOBHWI 060B’SI30K Ha MiACTaBi AOrOBOPY, aAMiHi-
CTPaTMBHOIO aKTy YM iHLLIOI NPaBOBOI NiACTaBM 3abe3-
NMeYnT CXOPOHHICTb MalHa iHLWKX ocib Bip BTpaTH, No-
LLIKOAXEHHS, NCyBaHHSA, TO6TO 3a6e3neunt GpisnuHy i
neBHY FOPUAMYHY CXOPOHHICTb Takoro MaiHa [3].

3aranbHi MOAOXEHHS LLOAO GOPMMU, CTPOKY AO-
roBopy 36epiraHHs, NOPSIAKY YKAQAEHHS | BUKOHAHHS
AOrOBOpPY, NpaBa Ta 000B’A3KM CTOPIH TOLLO MiCTATbCS
y rAaBi 66 «36epiraHHsA» (Nnaparpa¢ 1 «3aranbHi no-
AOXEHHS1 Npo 36epiraHHs», naparpad 2 «3b6epiraHHs
Ha TOBapHOMY CKAaAi») po3apiny Il kHuUrM 5
«3060B’A3anbHe NpaBo» LinBinbHOTO kKoaekcy YKpaiHu
(pani — LIKY) [4]. OcobamBocCTi poroBipHoro 3b6epiraH-
HA ToBapiB y cdepi AepxaBHOI MUTHOI CripaBu BU3Ha-
yatotbess MKY (raaBa 20 «MWUTHUI CKAap» PO3Ainy V,
raaBa 29 «TumuacoBe 36epiraHHsa» po3aiay VI, posain
VIl «36epiraHHA ToBapiB, TPAHCMOPTHUX 3acobiB KO-
MEPLIMHOro NMPM3HAYEHHA Ha CKAaAaX MUTHUX opra-
HIB Ta PO3MOPSAAKEHHSA HUMMW», PO3AIA XV «3AIMCHEHHSA
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MWTHUMW OpraHaMu KOHTPOAKO 3a OKPEMUMU BUAGMMU
AISIABHOCTI NIANPUEMCTB»), NOPAAKOM HaAaHHSA CKAGA-
CbKMM 06’€KTaM cTaTycy «MUTHUIM CKAap» Ta No3baBs-
AEHHA Takoro cratycy [5], [oAOXEeHHsM Npo CKAaAu
TMMYyacoBoro 3bepiraHHs [6], MopAakom poboTH
CKAAAY MUTHOTO opraHy [7].

BianoBiaHO a0 cT. 936 LIKY 3a poroBopom 36e-
piraHHA OAHa cTopoHa (36epirau) 3060B’SI3yETHCA
3bepirati piu, ska nepepaHa i APYroro CTOPOHON
(MOKAaXoAaBLUEM), | MOBEPHYTH il MOKAAXOAABLEBI Y
CXOpoHHOCTI. To6TO cTopoHaMK AOroBopYy 36epiraHHs
€ 36epiray i noknaxopaBellp.

3a 3aranbHUMM noAoxeHHsaMU LIKY Ak 36epira-
yeMm, Tak i MOKAAXOAABLEM MOXYTb BYTU SIK ¢i3nu-
Hi, TaK i OPUAMYHI 0COBM HE3aAEXHO BiA HAABHOCTI
Y HUX cTaTycy cyb’ekta MiANPUEMHULBKOI AiSIAbHOCTI.
060B’A3K0Ba HasiBHICTb TAKOro cTaTycy 06yMOBAKETb-
CSsl NPUPOAOIO BAACHEe 36epiraHHs, AKLO AiIAbHICTb 3i
3bepiraHHA Ma€e 03HaKM NIANPUEMHULIbKOT AIAABHOCTI,
BiANOBIAHO, HEOOXIAHWM € i cTaTyc cyb’ekTa mianpu-
EMHULBKOT AISIABHOCTI y 36epiraua; sKLLo 36epiraHHA
3AIMCHIOETBCA Y 3B’I3KY 3 MIAMPUEMHULBKOO AiIABHIC-
TIO MOKA@XOAABLS, Lie 0BYMOBAKOE HasiBHICTb cTaTyCcy
cy6’ekTa NiANPUEMHULBKOI AISABHOCTI i y HborO [8].

Cepep poroBipHMX 3060B’si3aHb LLIOAO 3abe3ne-
YEHHSA LAICHOCTI T8 CXOPOHHOCTI peyen LMBIAbHE 3a-
KOHOA@BCTBO OKPEMO BUAIASIE TaKUI BUA 36epiraHHA
AK 30epiraHHsA Ha TOBAPHOMY CKAAAi. 3a AOTOBOPOM
CKAaACbKoro 36epiraHHs, KU NPU LIbOMY YKAAASETb-
Csl, OAHa CTOPOHa - TOBAPHUM CKAaA — 30060B’A3YETbCS
3a naaty 3bepirati ToBap, nepepaHuii i iHLWOW CTo-
POHOI — MOKA@XOAABLEM, | MOBEPHYTU LieW ToBap y
CXOPOHHOCTI (4. 1 cT. 957 LKY).

BianoBiaHO A0 cT. 956 LIKY ToBapHMM CKAQAOM
€ opraHisaujs, sika 36epirae ToBap Ta HAaAA€E MOCAY-
M, NoB’A3aHi 3i 3bepiraHHAM, Ha 3acapax NiANPUEM-
HULBKOI AIIABHOCTI.

ToBapHUMU CKAapaMU €, 30KpeMa, MUTHI CKAa-
AW, CKAAQAM TMMYacoBoro 3bepiraHHs. Kpim uporo,
CAIA 3a3HauuTW, WO TOBaApU MOXYTb MepepaBaTtucs
MWTHOMY OpraHy AAS 36epiraHHA Ha CKAaAaX MUTHMX
opraHiB, oAHaK Lelr BUA 36epiraHHA B GiAbLLIOCTI BK-
NnapkiB HOCUTb 0OOB’ABKOBMI XapaKTep CTOCOBHO
NMEeBHWX KaTeropiin ToBapiB, TPaAHCMOPTHMX 3acobiB,
nepeAik AKkMx BM3Hauyaetbca 4. 1 ct. 238 MKY. lMpun
LbOMY CAIA MATU Ha yBaa3i, LLLO KpiM TOBapiB, 3a3Haue-
HUX Y YaCTMHI NepLin Liei cTaTTi, Ha CKAaAAX MUTHUX
opraHiB MOXyTb 36epiratucs i iHWwi ToBapyu Ha A06po-
BiAbHWX 3acapax.

3ripHO 3i CT. 424 MKY MWUTHUIM CKAAA — LE BiA-
NoBiAHUM YUMHOM 0BAALLTOBAHI CKAAACBKE NPUMILLIEH-
HA, pesepByap, XOAOAUAbHA UM MOPO3UABHA Kamepa,
KPUTUIA UM BIAKPUTUI MaMA@HUMK, NPU3HAYEHi AAA
36epiraHHA ToBapiB MNiA MUTHUM KOHTPOAEM. MUTHUIA
CKAAA € 30HOKO MUTHOTO KOHTPOALO.

AK MUTHUI CKAGA MOXeE BBaXaTncst OAMH abo pe-
KiAbKa CKAAACBbKMX 00’EKTIB 3a YMOBM iX po3TallyBaH-
HS 3a OAHIEID appecord abo B Mexax HepOo3pUBHOI
OrOPOAXEHOI MO NepumeTpy Teputopii (n. 2.1 MNMopsaky
Hapa@HHSA CKAAACbKMM 00’ekTaM  cTaTycy «MWTHUM
CKAaA» Ta No36aBAEHHS TaKoro cratycy).

MUTHUI CKAaA MOxe ByTW 3akpuToro abo BiA-
KPUTOro TUNY.

MWTHWUIA CKA@A 3aKPUTOrO TUMY MpPU3HAYAETLCS
BUKAIOUHO AASI 3DepiraHHs Mnia MUTHUM KOHTPOAEM
TOBapIB, WO NepeMillytoTbCsl Yepe3 MUTHUM KOPAOH
YKpaiHu 3ripAHO i3 30BHILUHLOEKOHOMIYHUMU AOTOBO-
pamMu (KOHTpakKTamMmm), LLLO YKAAAQHOTbCS YTPMMYBaveM
LbOro cknapy abo yvyacHukamu ob’eAHaHHS MiANpU-
EMCTB, YYACHUKOM SIKOTO € YTPMMYyBay CKAQAY.

MWTHUI CKAQA BIAKPWUTOrO TUMY MPU3HAYaETbCS
AAS 30epiraHHsa nip MUTHUM KOHTPOAEM TOBapiB, WO
nepeMillytTbCs Yepe3 MUTHUK KOPAOH YKpaiHK 3ria-
HO i3 30BHIiLLUHbOEKOHOMIYHUMUK AOTOBOPaAMMU (KOHTp-
aKTamu), YKAAAEHUMU K YTPUMYyBaUYEM LbOrO CKAAAY,
TaK i ByAb-AKUMU IHLIMMKW ocobamu.

Moroanmocs 3 poymkoto . B. MilLlEeHKO, sika, nocK-
AAKOUUCb HAa MWUTHE 3aKOHOAABCTBO EBPOMNENCHKOro
Cotrosy, NPONOHYE Taki CKAAAM MOAIASITU Ha NpUBATHI
Ta 3aranbHi (NyOAiuHi) BiaANnoBiAHO, LW, 33 i cAOBaMU,
«BiAbLLE BIANOBIAAE LIIAAM LIMX CKAQAIB i TOUHILLE BipO-
6paxae ix npu3HaueHHs» [2].

BianosiaHo A0 cT. 201 MKY T1OBapu 3 MOMEH-
Ty NPeA’ABAEHHS X MUTHOMY OpraHy A0 MOMILLEHHS
iX y BIAMOBIAHUIA MUTHWUIA PEeXUM MOXYTb nepebyBa-
TM Ha TMMYacoBOMY 36epiraHHi Mip MUTHUM KOHTP-
oneM. TuMuacoBe 36epiraHHA ToBapiB MiA MUTHUM
KOHTPOAEM 3AIMCHIOETbCS Ha CKAapaXx TMMUacoBOro
36epiraHHs.

Cratta 437 MKY BCT@HOBAKE, WO CKAAA TUM-
4yacoBOro 36epiraHHsA - Ue BiANOBIAHUM UMHOM 06-
AALUTOBAHI NPUMILLEHHA Ta/abo KPWUTi UM BIAKPUTI
MarAaHUYMKK, pe3epByapu, XOAOAMABHI YN MOPO3UAb-
Hi KamepW, NPU3HAUYEHi AN TUMYACcOBOro 36epiraHHA
TOBapiB MiA MUTHUM KOHTPOAEM AO MOMILLEHHSA iX Y
MWUTHUI PEXUM.

Y mexax CkAaapy TMMuacoBoro 36epiraHHa Ta
NPUAEFAOI AO HbOFO TEPUTOPIi CTBOPHOETLCA 30HA MUT-
HOIO KOHTPOAO.

Cknap TMMuYacoBoro 36epiraHHA TakoX MOXe
6yTV 3aKpPUTOrO (MPUIHAYAETLCS BUKAOUHO AAS 36e-
piraHHA yTpMMyBaveM CKAaAY TOBapIB, LLO HaAeXaTb
MoMy) Ta BIAKPUTOro TUMy (NpU3HadvaeTbes AAA 36epi-
raHHsi TOBapiB, WO HaAexaTb byAb-AKMM ocobam).

AoroBipHi BiAHOCHHM Npw 36epiraHHi ToBapiB BK-
HUKaOTb TIAbKM MPU BUKOPUCTaHHI BIAMOBIAHMX CKA@-
AIB BIAKPUTOrO TWMY, A€ MOXYTb 36epiratics ToBapu,
L0 HaAexXaTb Byab-AKMM ocobam, Lo NIATBEPAXKYETb-
cs BiANoBiAHUMKU HopMmamKu MKY. Tak, BiANOBIAHO AO
cT. 425 MKY B3a€EMOBIAHOCUHU YTPUMyBa4a MUTHOIO
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CKAAAY BIAKPUTOro TUMy 3 ocobamu, ki PO3MILLYyHOTb
TOBapu Ha LbOMY CKAAAI, BU3HAUatOTbCA BIANOBIAHWUM
porosopom. Cratteto 438 MKY  BCTAaHOBAEHO, LUO
B3aEMOBIAHOCUHU yTpUMyBaya CKAaAy TMMYacOBOIo
36epiraHHA BIAKPUTOro TMNy 3 ocobamu, AKi PO3MiLLly-
IOTb TOBAPWU Ha LbOMY CKA@Ai, BU3HAUYaOTbCA BIAMO-
BIiAHUM AOrOBOPOM, KpiM BUMAAKIB, nepepdaveHmx
UMM Kopekcom.

OAHieto i3 cTopiH poroBopy 36epiraHHa, - 36e—
pirauem, AKUM € YTPUMyBay MUTHOIO CKAQAY UM
CKAapAYy TUMYacoBOro 3bepiraHHs, Moxe 6yTu cyd’eKT
rocnopaproBaHHA. Y AeAKUX BUNaAKax (Hanpukaaa, y
pasi BUKOPUCTaHHS CKAQAY MUTHOIO OpraHy AAS TUM-
yacoBoro 3bepiraHHs) 36epirauem Moxe OyTM MWUT-
HWI OpraH.

YTprMyBauy MWTHOIO CKAapay (AaAi — yTpuMy-
Bay MC) - ue cyb’ekT rocnopaptoBaHHs, Y BAACHOC-
Ti UM KOPWUCTYBaHHI AKOro nepebyBae TakWi CKAAA.
YTpumyBauem MC moxe 6yTW BUKAKOUHO PE3WAEHT.
OTXe, HEPE3MAEHT HEe MOXe ByTW yTpUMyBayeM MWUT-
HOro CKAapy, i, BIANMOBIAHO, BUCTYNnaTK 36epiravyem B
AQHOMY AOrOBOpI 36epiraHHs.

Kpim Toro, ytpumysauem MC BiakpuTtOoro tuny
Moxe 6yTu cyb’eKT rocropaptoBaHHs, WO Mae AiLleH-
3it0 Ha 3AIMCHEHHA MWTHOI BPOKEPCHKOI AIAABHOCTI.
NiueH3isi Ha 3AIMCHEHHS MUTHOI BPOKEPCLKOI AifiAb-
HOCTI BMAQ@ETLCS Y MOPSAKY Ta Ha ymMoBaX, BU3Haue-
HUX 3aKOHOM YKpaiHu «[1po AiLeH3yBaHHA NEBHUX BU-
AiB rOCMOAAPCHKOI AiISIABHOCTI».

YTpumyBauem Ckaapy TUMYacoBOro 36epiraHHs
(Aani - ytpumyBau CT3) € cyd’eKT rocnopaproBaHHs, y
BAACHOCTI, KOPUCTYBaHHI Akoro nepebyBatoTb CKAAA-
CbKi 00’€KTM CKAAAY TUMUYACOBOro 36epiraHHs.

MWTHI OpraHu 3AIMCHIOOTE KOHTPOAB 3a AiIABHIC-
THO NIANPUEMCTB 3 BIAKPUTTA Ta eKcnayaTauii MUTHUX
CKAQAIB i CKAQAIB TMMUACOBOro 36epiraHHs, Lo pe-
FYAKOETbCA BiAMNOBIAHO rAaBoto 61 «BiaAKpUTTA Ta eKke-
nAyaTaLis MUTHOrO CKAaAy», TAaBOtO 63 «BiakputTsa Ta
eKchnAyaTallis CKAnapy TMMUYacoBoro 36epiraHHs» pos-
Ainy XV MKY.

3a Hopmamu MKY ytpumysadi MC i CT3 NOBUHHI
OTpMMaTH BIAMOBIAHI AO3BOAKM. Tak, BIAMOBIAHO AO CT.
405 MKY, Ha npoBapXEHHA AIAABHOCTI 3 BIAKPUTTA Ta
eKCnAyaTalii MUTHOTO CKAAAY i CKAaAy TUMYacOBOTMO
3b6epiraHHA HapatoTbCA AO3BOAU. [ianpuemcTta, fAKi
OTPUMaAU Taki AO3BOAU, BKAKOUAIOTLCS AO BiAMOBIAHUX
PEECTPIB, SIKi BEAYTbCA LEHTPAAbHUM OpraHOM BUKO-
HaBuUOi BAAAM, LLIO 3abe3neuye peanisalito AepXaBHOI
NMOAITUKKN ¥ chepi AepXaBHOI MUTHOI CnpaBu (AaAi —
Aepxmutcayxba YkpaiHu). TakuMm NiAnpUEMCTBAM
BMAQIOTbCA BUTATK i3 3a3HaUYeHWX peecTpiB. HabyTTa

npaBa Ha MNPOBaAAXEHHSA AIAAbHOCTI 3 BIAKPUTTA Ta
eKCnAyaTalii MUTHOTO CKAAAY i CKAaAy TMMYacOBOTO
36epiraHHA 6e3 OTPUMaHHSA BiAMOBIAHOIO AO3BOAY He
AOMNYCKAETLCS, 3@ BUHATKOM BUMNAAKIB, nepeAbayeHmnx
rnaBoto 2 MKY.

Tak, BIANOBIAHO A0 [lOpPAAKY HapaHHS CKAaA-
CbKMM 00’eKTamM cTaTtycy «MWTHWIM CKAaA» Ta no3bas-
AEHHS TaKoro cTaTycy HaAaHHSI CKAAACbKOMY 06’EKTY
cTaTycy «MWTHWUM CKAAp» 3AIMCHIOETHCA LLIAAXOM BHe-
CeHHs1 iHbopMmaLii nNpo cyb’exkTa rocrnopaptoBaHHS
A0 Peectpy MWTHMX cKhapiB (paani — Peectp MC).
Mo36aBAEHHSA TaKoro CTaTycy 3AIMCHIOETHCS LUASIXOM
BUKAOUEHHSA CKAAACbKOro 06’ekTa 3 Peectpy MC.

AO3BOAM Ha NPOBAAXEHHS LIMX BUAIB AIAABHOCTI
HaAatOTbCSt MUTHUUAMM, B 30HAX AIAABHOCTI SIKMX PO3-
TalloBaHi BIAMOBIAHI TEPUTOPIT, NPUMILLEHHS, pe3ep-
Byapu, XOAOAUAbHI UM MOPO3UAbHI KaMepu, KPUTI un
BIAKPUTI MalA@HUMKK, AKi MOXYTb BUKOPUCTOBYBATU-
CA MPU NPOBAAXEHHI LIMX BUAIB AISIABHOCTI, B MOPAAKY,
BM3HaueHoMy MKY, 3 060B’A3KOBUM MOAAAbLLUWMM MO-
BiAOMAEHHSM AEPXMUTCAYXOU YKpaTHM.

MPUNUHEHHS AIAABHOCTI MUTHULi @60 3MiHa 30HU
il AIIABHOCTI HE € MEepeLlKoAO AAA MPOAOBXEHHS
¢dyHKUiOHYBaHHS MC. Y ubomy pasi AepXXMUTCAYXO0L0
YKpaiHu BHOCATbCA 3MiHN A0 Peectpy MC LWoAO 3MiHK
MWTHWLI, IKa 3AIMCHIOE KOHTPOAB 3a AifiAbHICTIO MC.

AO3BOAM MOXYTb OYTM aHyAboBaHi abo ix Ais
MOXe 3YNMUHATUCA Ha CTPOK A0 30 AHIB MUTHULEK Y
BUNAAKaX Ta y NOPSAAKY, LLO BCTAHOBAEHI CT. 412 MKY.
AHyAtOBaHHA AO3BOAY ODOPMAKOETECA HAKa3OM MUT-
HULi, B SKOMY MatoTb OyTM BUKAAAEHI MIACTABU AAS
TaKOro aHyAOBaHHSA.

LLlopo iHWOI CTOPOHU AOroBOpy 36epiraHHA y
MWTHII CpaBi, TO MOKAaxoAaBLEM BUCTYNae didnyHa
abo topranYHa ocoba — BAACHUK UM BOAOAIAELb TOBA-
piB, TPAHCNOPTHUX 3ac06iB. 3a3HaUYMMO, LLO OCOBAU-
BWX BUMOT AO MOKA@XOAABLS MWTHUMW NPaBOBUMM
aKTaMW He BCTAaHOBAEHO.

OTXe, MIACYMOBYIOUM BUKAAGAEHE, MOXHA AIMTU
BMCHOBKY, L0 MWTHMM 3aKOHOA@BCTBOM BCTAHOBAKO-
HOTbCS BUMOTM LLIOAO OAHIET i3 CTOpiH AoroBopy 36epi-
raHHs - yrpumysada MC i CT3. YtpumyBauamu MC i
CT3 mMOoXyTb ByTH Byab-siKi CyD’€KTU rocnopaptoBaHHSA,
y BAACHOCTi, KOPUCTYBaHHI ikoro nepebyBatoTb BiAMO-
BIiAHUM UMHOM ODOAALUTOBAHI CKAAACBKI MPUMILLLEHHS
Ta fAKi OTPMMaAU AO3BIA HA MPOBAAXEHHS AISIABHOCTI 3
BIAKPUTTS Ta eKcnAyaTallii MUTHOTO CKAaay abo CKhapy
TMMYacoBoro 36epiraHHs. AAs 3abe3neveHHs AekAa-
pyBaHHS TOBapiB Ha MUTHOMY CKA@AI BIAKPUTOrO TUNy
yTprumyBay MC BIAKPUTOrO TUMNY MOBUHEH OTPUMATH Ai-
LieH3it0 Ha 3AIMCHEHHA MUTHOI BPOKEPCHKOI AIIABHOCTI.
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Cepux 0.B. CTopoHu pAoroBopy 36epiraHHsA, AKUM YKAAAQETbCA Y Aep)XXaBHIM MUTHIN cnpaBi. - CTaTtTa.

Y cT1aTTi AOCAIAXYHOTBCA CTOPOHW AOrOBOpPY 36epiraHHs, AKUM YKAAAAETLCA Y chepi AepXaBHOT MUTHOI CripaBMy.
BuaBAasitoTbcss 0COHBAMBOCTI Cy6’EKTHOTO CKAGAY AOTOBOPY 306epiraHHs y MUTHIM cnpasi YkpaiHu. Po3rasaatoTbea 3aKOHO-
AaBui BUMOTH, LLO NPEA'ABAAKOTLCA AO CTOPIH 3@ AQHUM AOTOBOPOM.

KarouoBi cnoBa: nOrOBip 36epiraHHs, AepxxaBHa MUTHa crnpaBa, 3bepiray, NokAaXoaaBelb, yTPUMyBay, MUTHUI
CKAAA, MUTHUI OpraH, CKAaa TUMYacoBoro 36epiraHHs.

AHHOTAUMUA

Cepbix E.B. CTOpOHbl AOroBopa XpaHEHWUA, KOTOPbIW 3aKAOUaeTcd B FOCyAapCTBEHHOM TaMOXX€HHOM
Aene. — CtaTba.

B ctatbe UCCAEAYHOTCA CTOPOHbI AOFOBOPA XPaHEHMWS, KOTOPbIM 3aKAtOUaeTcsl B chepe rocyAapCTBEHHOMO TaMo-
XEHHOro Aena. BbIABASIOTCA 0COBEHHOCTU CyObEKTHOrO COCTaBa AOrOBOPa XPaHEHUSA B TAaMOXEHHOM AeAe YKpaWHbI.
PaccmatpuBatotca 3akoHOAATEAbHbIE TPEOOBAHKSA, KOTOPbIE NMPEABABASIIOTCA K CTOPOHAM MO AAHHOMY AOFOBOPY.

KaroueBble cAOBa: NOTOBOP XPaHEHUS, FOCYAQPCTBEHHOE TAMOXEHHOE AENO, XPaHUTEAb, MOKAAXEAATEND, BAAAE-
AeLl, TAMOXEHHbIN CKAGA, CKAAA TAMOXEHHOIO OpraHa, CKAaA BPEMEHHOIO XpaHEeHUs.

SUMMARY

Serykh E.V. Party to a contract of storage, which consists in a state custom affair. - Article.

The party to a contract of storage, which consists in the field of state custom affair, are probed in Article. The
features of subject composition of contract of storage on custom business of Ukraine come to light. Legislative
requirements which are produced to the parties by this contract are examined.

Keywords: contract of storage, state custom affair, bailee, bailor, proprietor, custom storage, storage of custom
institutions, storage of temporal storage.
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BUKOHAHHA TA 3SMIHA OTOBOPY CTPAXYBAHHA TBOPIB

MUCTELITBA

TokapeBa Bipa OnekcaHApiBHa

KaHAMAAT FOPUAMYHKUX HaYK, AOLEHT KadeApPH UMBIABHOIO NpaBa HauioHaAbHOrO yHIBEPCUTETY

«OpecbKa lOpPUAMUYHA akapeMisy

HaCTaHHﬂ CTPaxoBOro BWMAAKY € HOPUAUY-
HUM GaKTOM, IKMIA aKTUBYE KOMMAEKC NpaB
Ta 000B’A3KIB y CTpaxyBaAbHWKA Ta CTPAXOBUKA,
NoB’A3aHKX i3 BUKOHAHHAM AOrOBOPY CTpaxyBaHHA, a
came 060B’'sI3KOM CTpaxyBaAbHUKa MOBIAOMWTU CTpa-
XOBWKa NPO HaCTaHHA CTPaxOBOro BUMAaAKY Y BCTAHOB-
AEHWI AOTOBOPOM CTPOK Ta 060B’A3KOM CTpaxoBMKa
BXWUTU 3aXOAIB LLLOAO OPOPMAEHHSI BCiX HEOOXiAHUX
AOKYMEHTIB ANl CBOEYACHOIO 3AIMCHEHHSA CTPaxoBOi
BMMAATU CTPaxyBaAbHWUKOBI.

MopsAAOK | YMOBW 3AIMCHEHHSA CTPAXOBMX BMMAAT
Ta CTPaxoBOro BIALUKOAYBAaHHSA BM3HA4Ya€ETbCs CT. 25
3aKkoHy YKpaiHu «[1po cTpaxyBaHHs» Ta cT. 990 LUK
YKpaitu, skumun nepepdaveHo, Wo 3AIMCHEHHA cTpa-
XOBUX BWMAQT i BUNAATa CTPaxoBOro BIALLIKOAYBaH-
HA MPOBOAUTLCA CTPaxOBWMKOM 3riAHO 3 AOrOBOPOM
CTpaxyBaHHA Ha MNiACTaBi 3afBM CTpaxyBaAbHUKa
(Moro npaBoHacTynHWMKa abo TpeTix ocib, BM3Haue-
HUX YMOBaMW CTpaxyBaHHS) i CTPaxoBOro akra (aBa-
pinHOro ceptuoikarta), SKMM CKAAAAETLCA CTPaxXOBU-
koM abo ynoBHOBaXeHo HUM 0cob0oto (aBapiMHKUM
KoMicapoMm) y GOpMi, LLLO BU3HAYAETLCH CTPAXOBUKOM.

3’icyBaHHA NMPUYMH HACTaHHS CTPaxoBOro BU-
NaAKy Mae BM3HaYaAbHE 3HAUYEHHS, 30KPEMa AAA
BM3HAHHA MOAIT IK CTPaxoBOl UM He CTpaxoBoi. B 3a-
AEXHOCTI BiA HUX CTPaxXxOBUK MPUNUMAE PilLEHHS LLIOAO
BUMNAQTK UM BIAMOBU Y BUMAATI CTPAxoBOro BiALLKOAY-
BaHHA. CTpaxoBWK HE MOXE BIAMOBWTW CTpaxyBaAb-
HUKY B MPOBEAEHHI PO3CAIAyBaHHA | NOBUHEH O3Ha-
MOMWTM aBapiMHOro Komicapa 3 ycima obcTaBUHAMM
CTPaxoBOro BWMNaAKy, HapaTW Bci HeoOXipHI MmaTepi-
aAbHI AOKa3U Ta AOKYMEHTH.

ABapitHUMK KOoMicapaMu BW3HAOTLCA 0CO6M,
AKi 3aMMalOTbC BU3HAYEHHAM MPUUMH HaCTaHHSA
CTPaxoBOro BMNaAKy Ta po3mipy 36UTKiB, KBanidika-
LiMHI BUMOTU A0 AKMX BCTAHOBAKOIOTLCA akKTaMu YMH-
HOrO 3aKOHOAABCTBa YKpaiHW. AiSIAbHICTb aBapiviHMX
KOMicapiB pernamMeHTyeTbCA «TMNOBUM MOAOXEHHAM
Mpo opraHi3auito AIAAbHOCTI aBapilHUX KOMicapiB»
sike 3aTBeppxeHe [locTaHoBol KabiHeTy MiHicTpiB
Ykpainu Bip 05.01.1998 Ne 8.

MyHkToM 11 pAaHOi nocTaHoBKM KabiHeTy MiHicTpiB
YkpaiHu nepeapbaueHo, Wo NiaACTaBOK AAA 3'ICYBaHHSA
aBapinHUM KoMicapom 06CTaBMH | MPUYMH HAaCTaHHSA

CTPaxoBOro BMNAAKYy Ta BM3HAUYEHHSI PO3Mipy 36uT-
KiB € 3afBa CTpaxoBMKa (CTpaxyBaAbHWKa). Hapasi
BIAHOCUHU MiX CTPaxOBWMKOM (CTpaxyBaAbHWKOM), 3
oAHOro 60Ky, Ta aBapiMHUM KOMicapom — 3 APYroro,
0bOPMAIOIOTLCS, AK CBIAYUTL NPaKTUKa CTpaxyBaHHSA,
LWASIXOM YKAQAQHHA AOroBOpy. B LbOMy AOroBOpi BU-
3HavatoTbCcsl NpaBa Ta 060B’A3KWM CTOPiH, MOPSAOK
OnMAaTW MOCAYI aBapiMHOIro Komicapa ToLLO.

Y pasi HeobxiAHOCTI CTPaxoBUK MOXE POOUTH
3anuTn Ha iHGopMaLito, NOB’A3aHy 3i CTPaxoBUM BU-
napkoM, AO NPaBOOXOPOHHMX OpraHis, 6aHKiB, mMe-
AVYHUX 3aKAAAIB Ta iHWMX NIANPUEMCTB, YCTAHOB Ta
opraHisauii, Lo BOAOAIOTb AQHUMM MPO 0B6CTaBUHM
CTpaxoBOro BMMNaAky. lNiaAnpnemcraa, ycTaHOBM Ta Op-
raHisauii 3060B’A3aHi HAACMAATU BiANOBIAb CTPAXOBW-
KaMm Ha 3anuT Npo BiAOMOCTI, MOB’A3aHi i3 CTpaxoBUM
BUMAAKOM, Y TOMY UMCAI M AGHI, LLO € KOMEPLIMHO
TaemMmHuueto. Mpu uboMy CTpaxoBMK Hece BIiANOBI-
AAAbHICTb 3a iX PO3roAOLLEHHA Y ByAb-AKil dopMi, 3a
BMHATKOM BUNAAKIB, nepeabavyeHUX 3aKOHOAABCTBOM
YKpainu (cT. 25 3akoHy YkpaiHu «[1po cTpaxyBaHHS»).

PoschaipyBaHHA CTpaxoBOro BWUMNAAKY 3aBep-
LUYETbCA CKAAAAHHAM CTPaxOBOro akTa (aBapiiHOro
ceptudikaty), AKMIN CKAAAAETbCA CTPaxoBUKOM abo
YNOBHOBAXEHO HUM 0Ccob0t0 (aBapilMHWM KoMica-
poMm) y GOpMi, LLIO BU3HAYAETLCA CTPaxoBUKOM (4. 1
cT. 25 3aKkoHy YKpaiHu «[Ipo cTpaxyBaHHsS», cT. 990
LK YkpaiHu). Y ubOoMy aKTi GiKCytOTbCS 30BHILLHI Ha-
CAIAKM CTPaxoBOro Bunaaky. BiH AO3BOASIE BUBHAUUTH
PO3Mip 3aMOAISHOT LLKOAW, MOXAMBI MPUUMHKU HACTaH-
HA CTPaxoBOro BWUMAAKY, @ €KCMePTHE AOCAIAKEHHSA
Mae 3’AcyBat GAKTUYHI NPUUMHU MOTO0 HACTAHHS i
BCTAHOBWTU KiHLEBUIM Po3Mip 36UTKIB. AK npaBuAO,
eKcrnepTnsa MnpoOBOAUTLCH CTPAXOBMMKM  OpraHisa-
LiAMM 3 METOK YTOYHEHHSI BMCHOBKIB aBapilHOro
KOMicapa npo ¢akT HacTaHHA CTPaxOoBOro BUMAAKY,
NMPUUYUHKU Ta PO3MIP LLKOAM.

OaHak He 6yab-ski 36UMTKM CTpaxyBaAbHWKa
6yAyTb MIAASITATU BIALLKOAYBAHHIO, @ AWLIe Ti, WO
BUHMKAM B HACAIAOK MOAIT - MNEePLIONpPUYMHK, KA
3adikcoBaHa y AOroBOpi B SIKOCTI CTPaxoBOro pu3au-
Ky, Ha BMNaAOK SIKOrO MPOBOAUTLCA CTpaxyBaHHSA [1,
c. b9l
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CtpaxoBe BiALLKOAYBaHHSI 3a AOrOBOPOM CTpa-
XyBaHHSI TBOPIB MWUCTELTBA HE MOXE MepPeBULLYBaTU
pPO3Mipy CTPaxoBOi CyMU.

BianoBiaHO A0 cT. 991 LIK YkpaiHu 3akpinaeHi
NiACTaBM AAS BIAMOBM CTpPaxoBWKa BiA 3AIMCHEHHSA
CTpaxoBOi BUNAATH. O NEepPeAiky Takux niactas, NepLu
3a BCE, BKAKOUEHO BKa3iBKY Ha HABMMCHI Aii cTpaxy-
BaAbHMKa abo BWropoHabyBaua, SIKWO BOHM OyAu
CNPsIMOBaHI Ha HaCTaHHS CTPaxoBOro BMnaaky. Caip
3a3HaUUTU PSIA CYTTEBMX O3HAK A@HOI Hopmu. [lo-
neplie, BiAMOBa Yy BMMAATI — Lie NpaBO CTpaxoBWKa
(Le cTocyeTbCA BCiX NIACTAB, HaBeAeHMX Yy ¢T. 991 LK
YKpaiHu), a He 1noro o60B’A30K 3a 3aKOHOM. Tomy ne-
pecTpaxoBUK HE MOXe MPOCTO BUMAaraTu Bip yKpaiH-
CbKOTO MepecTpaxyBanbHWKa, OO TOM CKOpUCTaBCs
cBoiM npaBoMm. OAHAK MOXAMBA CUTyalis — BKAKO-
YeHHA y NepecTpaxoBuii A0roBip 060B’A3KY CTpaxo-
BMKa BIAMOBWTM y CTPaxOBii BUMNAATI y pasi HAaBMMUC-
HUX AiMi cTpaxyBanbHMKa abo BUropoHabyBauva, LLO
CNpsIMOBaHi Ha HaCTaHHS CTPaxoBOro BUMNAAKY. Take
CTaHOBMULLIE CAIA KBaAidiKyBaTh K BiAMOBa CTPaxoBM-
Ka BiA CBOro npaBa 06MpaTh BapiaHT pilleHHs, a n.
3 ¢T. 12 LUK YkpaiHn BCTaHOBAIOE, O ocoba Moxe
BiAMOBMTKCS BiA CBOTO MalMHOBOTO MpaBa. Takum Yu-
HOM, GOPMaAbHO CTPaxoBUK Ma€e NpaBo BiAMOBUTUCS
BiA CBOro npaBa BMOOPY pilleHHS, ane € CEPHO3HI Mia-
cTaBM NobotoBaTUCH TOrO, L0 YKPAiHCbKI CyAW, KyAU
6yAyTb 3BEpTaTUCA CTpaxyBaAbHUKMK i BUropOHabyBa-
Yi, AKi HEe OTPMMaAK CTPaxXOBMX BUMAAT, MPOIrHOPYHOTb
dopmanbHUI LWAAX | ByayTb NPUAMAaTK pillEHHA He
Ha KOPWCTb NEPECTPaxXOBMKIB, 0COBAMBO 3apybiXXHMX,
a Ha KOPUCTb CBOIX FPOMAASH i FOPUAMYHKX OCib [2,
c. 21].

Mo-apyre, 3akpinaeHe B cT. 991 LUK Ykpainu
npaBUAO MOLUMPHOETLCS Ha BCi BUAM AOTOBOPIB CTpa-
XyBaHHs. [1o-TpeTe, NpaBUAO MICTUTb HU3KY BUHATKIB:
Tak, CTPaxoBUK He 3BiAbHAETbCA Bip 0O0OB’A3KY MO
CTPaxoBin BUMAATI, SIKLLO CTPAxXOBMI BUNAAOK CTaBCS
BHACAIAOK HaBMWCHMX AiM CTpaxyBaAbHWMKa abo BU-
roroHabyBaua, yNOBHOBaXeHUX Ha Taki Aii, a came:
KOAW L€ MOB’A3aHO 3 BUKOHAHHAM HWMW LIMBIABHO-
ro abo cayx6oBoro o60B’sA3Ky, MOB'I3aHMX 3 HEOO-
XinHOO 060poHOoto (6e3 nepeBULLEHHS Ti Mex), abo
LLIOAO 3aXMCTy MaiHa, XUTTA, 3A0POB’A, YEeCTi, MAHOCTI
i AinOBOI penyTallii.

CTOCOBHO BM3HAUEHHS MiACTaB BiAMOBM Bip 3Ail-
CHEHHS1 CTPaxoBOI BUMNAATU nepepbaveHnx B YKpaiH-
CbKOMY 3aKOHOAABCTBI, XoTiAoCA 6 3a3HaunTH, wWo C.
B. AeaikoB BBaxae, LLO Le € CBIAYEHHAM AOCUTb MAK-
6OKOro NPaBOBOr0 PEryAOBAHHA AQHOMO MUTAHHS [2,
c. 21]. | Tak NOBUHHO BYTW B TOMY pasi, KOAU MAETbCS
NpPo MOXAMBICTb 0OMEXEHHA NpaB CTpaxyBaAbHUKIB.

Apyroto MiaCTaBotO AAA BIAMOBU Y 3AIMCHEHHI
CTPaxoBOi BUNAATU BIiAMOBIAHO AO CT. 991 LUK YkpaiHu
(cT. 36 3aKoHy YKpaiHu «[1po CcTpaxyBaHHS») € BUK-

HEHHSI CcTpaxyBaAbHWMKOM abo ocoboto, Ha KOpUCTb
AKOI YKAGAEHO AOTOBIP, YMUCHOMO 3AOUMHY, LLIO CMpW-
UMHWUAO CTPAXOBMI BUMAAOK. Take NpaBMAO CMPSIMO-
BaHe Ha 3anobiraHHA CTPaXoBUX LLUaxpaWncTB.

AKLLO CTpaxyBaAbHUK MPEACTAaBMB CTPAXOBUKY
3aBiAOMO HenpaBAMBI BIiAOMOCTI NMpPo 06’€KT cTpaxy-
BaHHS, CTPAXOBWK HE NOBUHEH CTaBWUTU MUTAHHA NPO
BM3HAHHSA AOrOBOPY CTPaxyBaHHA HEAINCHUM, @ MOXe
BiApa3y BIAMOBUTU y CTpaxoBin BMUMAaTi (nian. 3 n. 2
cT. 991 LK YkpaiHu). 3 TOUKKM 30py 3axmCTy iHTEPECIB
CTpaxoBUKa Lie BinbLL NPOCTUI | eDEKTUBHUI BapiaHT
Ai. BopHouac Takuii cnoci6 BMpiLleHHS BIAMOBIAHMX
NUTaHb 3AATHUI NPUBECTU A0 BEAMKOIO YMCAA HEOO-
rPYHTOBaHWX BIAMOB Y BMUMAATI Ha PO3CyA CniBpobiT-
HUKIB CTPaxoBOi OpraHi3alLlii, B TOM Yac AK CTPaxoBMK
He 3ymiB 64 Ha niacTaBi HAafABHMX Y HbOrO AOKA3iB
nepekoHaTn CyA y HEoOXiAHOCTI BU3HAHHSA AOrOBOpPY
CTpaxyBaHHA HEAIMCHUM. 3 MO3WLiA AOBrOTPMBAAMX
TEHAEHLM PO3BUTKY CTPaxoBOro npaBa, POCIMCbKUI
BapiaHT BUAAETLCA BiAbLL CyYaCHUM.

AK BXe 3a3Hauanocs nian. 3 n. 1 cr. 991 UK
YKpaiH1 BCTAaHOBAKE MpaBO CTPaxoBWKa BiAMOBWTH
y CTPaxoBilt BUMAATI, SIKLLLO CTpaxyBaAbHUK NMpPeACTa-
BMB CTPaxOBUKy 3aBIAOMO HenpaBAMBI BIAOMOCTI Npo
daKT HacTaHHA CTpPaxoBOro Bunaaky. LLlonpaBaa, 3a-
KPIiNAEHHS B 3aKOHOAABCTBI A@HOI MIACTaBM AAS BIAMO-
BW BiA 3AIMCHEHHSA CTPaxoBOi BUMAATKU, Ha MOIO AYMKY,
He noTpebye, OCKIAbKM NpU BCTAHOBAEHHI daKTy BiA-
CYTHOCTI CTPaxoBOro BMMaAKy CTPaxoBUK i TakK MOXe
BIAMOBWUTM B 3aA0BOAEHHI BUMOIM CTpaxyBaAbHWKa
yepes Moro HeobI'PYHTOBAHICTb.

Taki X HaCAipAKM HacTaloTb i TOAI, KOAW CTpaxy-
BaAbHUK 6€3 NOBaXHWX NMPUUYMH HECBOEYACHO MOBI-
AOMWB CTPAxOBUKOBI MPO HaCTaHHA CTPaxoBOro BU-
napky abo CTBOPHOBaB MEPELLKOAM CTPAXOBWMKOBI Y
BM3HAUYEeHHi 06CTaBWH, xapakTepy Ta po3mipy 36UTKiB
(n. 5 ct. 991 UK YKpaiHu). 3aKOHOAABCTBOM HaAa-
HO CTPaxOBWKY AOAQTKOBI MOXAUBOCTI LLLOAO 3aXUCTY
CBOIX iHTepeciB. Pa3zomMm 3 TUM, CAip 3a3Ha4uTH, LWO
MOHATTA «CTBOPIOBATU MEPELUKOAM» MAE AyXE HEBU-
3HaYeHW xapaktep. B pAaHOMYy BMNaAKy yyaCHWKam
CTpaxoBWX MPaBOBIAHOCUH CAiA B AOroBOpax YiTko
PO3KPMBATK Lie MOHATTA LUAAXOM 3a3HAYE€HHS KOH-
KPETHMX HENPUMYCTUMMUX Ai abo Be3AIAAbHOCTI cTpa-
XyBaAbHMKA B YaCTUHI NepPeLIKOAXAHHS CTPaxoBu-
KOBi y BM3HAUeHHI 06CTaBWH, XapakTepy Ta po3mipy
36uTKIB [2, c. 15]. 3aKOHOAAGBCTBOM MOXYTb MEpPeA-
6auaTtucsa M iHWiI niacTaByM AAS BIAMOBWM CTpaxoBMKa
BiA CTPaxoBOi BUMNAATH.

PilueHHs1 cTpaxoBKWKa Npo BiAMOBY Y 3AIMCHEHHI
CTpaxoBOi BUNAATW CTpaxyBaAbHUKY Ma€e 6yTW HapaHO
y MMCbMOBIK dopmi. Tak, MMCbMOBa BiAMOBa HapacCTb
MOXAMBICTb CTPaXyBaAbHWKY Y NMOAAAbLLIOMY MOCUAA-
TUCb Ha NPUUYUHU BIAMOBM CTPaxOBUKa Y BUMAATI BiA-
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LLUKOAYBaAHHS, Y pa3i OCKapXeHHS pilleHHs1 B CYAOBO-
My MOPSAKY.

MepepbaueHnin 060B’A30K CTPaxoBMKa CrAa-
yyBaTWU BUTPATU CTPaxyBaAbHMKa LLOAO 3anobiraHHs
abo 3MeHLIeHHs 30UTKIB BiA CTPaxoBOi NOAIT AuLLE y
BMNaAKY, AKLLO Le nepepbayeHo pAoroBopoM (nian. 4
n. 1 ct. 988 UK YkpaiHu).

BrKoOHaHHA 3060B’sI3aHHSA CTPAXOBMKOM, 33 3a-
raAbHUM MPaBUAOM, 3AIMCHIOETLCA Y MOBHOMY 06CA3i
i 0AHOPa30Bo [3, ¢. 98]. BoaHOUYAC YCYHEHHA HACAIA-
KiB HaCTaHHSA CTPaxoBOro BUMAAKYy — pecTaBpalis,
BIAHOBAEHHS TBOPY MUCTeLTBa — NoTpebye 3HAUHOro
yacy Ta ¢piHaHcBUX BUTpaT. OTXXe, BUKOHAHHS AOrOBO-
py CTpaxyBaHHs TBOPiB MUCTeLTBa Mae ByTn 3ailCHe-
He peaAbHO i HAAEXHUM YUHOM.

Cnoci6  BWKOHaHHA 3000B’A3aHHs  6e3no-
CepeAHbO 3aAexXHWUM Bip NpeAMeTa  BUKOHAHHS.
[MopsIAOK BUKOHAHHA Ma€e BiANOBIAATU YTrOAI CTOPIH, @
3a ii BiaCyTHIiCTIO — 3aKOoHY abo cyTHOCTI 3060B’A3aHHA
[4, c. 281]. BUKOHaHHS iHLWOT Aii, KpiM 06yMOBAEHOT
3aKOHOM Ta AOroBOPOM, CTBOPHOE BIAHOLUEHHSA
HEBMKOHaAHHA | He no3baBAsiE KpeauTopa npaBa
BUMOTW.

Y BIAHOCHHaX MiX CTPaxoBUKOM i CTpaxyBaAbHU-
KOM MOXYTb BUHWKATK CyNnepeYHOCTi LLIOAO AiM MPU Ha-
CTaHHi CTpaxoBMX BUMNAAKIB Ta NpU CrAaTi CTPaxoBOro
BiALLKOAYBAHHSA. AASI BUPILLEHHS TaKKUX CyrnepeyHoc-
TEN B AESIKMX KpaiHax EBponencbkoro Cotody CTBOpHO-
HOTbCS CreLiaAbHi OpraHi3auii AAS BUPILLEHHSA cynep-
€YHOCTEN MiX CTPaxOBUKaMM Ta CTpaxyBaAbHUKOMMU.

B YKpaiHi TakoX 06roBoOptoETbCA NUTAHHSA CEPEA
NPEeACTaBHMKIB CTPAXOBMX KOMMaHin LLOAO CTBOPEHHS
creuiaAbHOT opraHisauji — ombyacMaHa, KU PO3rAsi-
AaTUME CynepeyvyHoOCTi MiX CTPaXxOBUMKU KOMMAHISIMMU i
KAIEHTAMK, @ MOro pilleHHs MaTuMe pekoMeHAaLin-
HUIM xapaktep. OAHaK 3a3HavyaEeTbCs, WO CTBOPEHHS
B YKpaiHi Takoi opraHisaluii € nepeayacHum [5, c. 96].

icAf yKAaAEHHA AOroBOpY CTpaxyBaHHA TBO-
piB MUCTELTBa Ta Mip yac MOro BMKOHAHHA MOXe
BMHUKHYTM noTpeba y Moro 3miHi 4M po3ipBaHHi.
30060B’A3aHHA 3i cTPaxyBaHHS TBOPIB MUCTELITBA 3Mi-
HIOETBCH UM MPUMNUHAETBCA 3@ 3araAbHUM MPaBUAOM
B CUAY Pi3HUX HOPUAMUYHKUX GAKTIB: AiM UM NOAIN. Taky
CYKYMHICTb FOPUAMUHUX GAKTIB MOXHA MOAIAUTU Ha ABI
KaTeropii: Ti, WO 3MiHIOKOTb CYTHICTb 3000B’A3aHHS B
AOTOBOPI, i Ti, LLIO CTOCYHOTbCA 30BHILLIHbOI CTOPOHU AO-
roBopy. B. K. Paixep nponoHyBaB iHLIWI NOAIA Y CTpa-
XyBaHHi: Le MOXyTb 6yTW 3MiHW GaKTUUHOIO | FOPUAMNY-
Horo xapakrepy [5, c. 30].

3a 3araAbHMM NpPaBUAOM, AAS 3abe3neyeHHs
cTabinbHOCTI ManHOBOro 000POTYy Ta BMEBHEHOCTI
cy0’eKTiB Y HEMOPYLUHOCTI B3SITMX 3000B’sI3aHb, 3Mi-
Ha abo po3ipBaHHS AOTOBOPY AOMYCKAETLCA AMLLIE 3a
3rOAOH0 CTOPIH, SIKLLO iHLWEe He BCTAHOBAEHO AOr0OBO-
pom abo 3akoHOM [3, c. 98]. BianoBiaHO A0 npe3ymn-

Lji BCTaHOBAEHOI cT. 525 LK YkpaiHu, nepepdbaveHa
3a60poHa OAHOCTOPOHHbLOI BIAMOBM BiA BMKOHAHHS
3060B’A3aHHST UM OAHOCTOPOHHbBOI 3MiHM YMOB AOTO-
BOPY, 32 BUHATKOM BUMNAAKIB, nepeabavyeHnx 3aKOHO-
AABCTBOM. 3MiHa YMOB AOrOBOpPY CTpaxyBaHHSA TBOPIB
MUCTELTBA O3HAYaE, WO CTOPOHM 3AIMCHIOTb CBOI
npaBa Ta 0060B’A3KN 3riAHO i3 3MiIHEHWMMW YMOBaMMU
AOrOBOPY LLOAO MPEAMETY, MiCLS, CTPOKIB BUKOHAHHSA
Towo. OTKe, MOXYTb ByTW 3MiHEHI TIAbKM YMOBU AO-
roBOpY, @ He MOro MOAEAb, | TIAbKM 3a 3roa0t ABOX
CTOPiH — CTpaxoBMKa i CTpaxyBaAbHMKaA. 3MiHa He
Moxe OyTh 3pobAeHa B YCHIi ¢OpMi, CTOPOHU nepe-
YKAQAQHOTb AOrOBIpP CTpaxyBaHHSA i3 BpaxyBaHHAM No-
roOAXeHUX 3MiH [3, ¢. 99].
BuknapeHe ctocyBanOCs BHYTPRILLHIX 3MiH Yy pam-
Kax MNepBMHHOIO AOFOBIPHOrO MPaBOBIAHOLLEHHS.
MpoTe MatoTb Micue BMNAAKWU, KOAM HEOBXiAHO 3Mi-
HUTU 30BHILLHIO MOAEAb AOTOBOPY CTPaXxyBaHHS, TOO-
TO NEPBUHHUI AOTOBIP MaMHOBOrO CTPaxyBaHHA 3a-
AMLLIAETLCA HE3MIHHUM, a BiaOyBa€eTbcs 3MiHa AWLIe
CTOpPiH 3060B’A3aHHA. AKLLO 3MiHUBCA Cy6’eKT NpaBo-
BiIAHOLLIEHHS], TO BUHUKAE MUTAHHA: NPUNUHUAOCS MO-
nepeAHe NPaBoOBIAHOLLEHHSA Y/ BOHO AULLIE 3MIHUAOCS
i NPOAOBXYE iCHYBaTW y 3MiHEHOMY BUTASAAI? O. lodde
3a3HayaB, WO npu 3MiHi cyb’ekTiB 36epiraerbca ToM
camuit BUA 3060B’A3aHHA, ane MixX iHLMMK ocobamu,
a npu 3aMiHi 0OAHOro 3060B’A3aHHS IHLIMM MK TUMU
caMunMu cyb’ekTamm nonepeaHin Bua 30608’ A3aAbHNX
3B’A3KIB 3HMKaE, a HOBUIN 3'ABASETLCA [6, C. 184].
Takum YMHOM, NpY BUOYTTI NONEPEAHbOr0 yYacHWKa
i3 3060B’sA3aHHS MOro npaBa Ta 060B’A3KN Y MOBHOMY
06cA3i NepexoasiTb A0 CYO’EKTA, SIKUIA MOTO 3aMiHIOE.
AKLWO CcTpaxyBaAbHUKOM € tOpUAMYHA ocoba,
BiAMOBIAHO A0 CT. 995 LK YkpaiHu Ta cT. 23 3aKoHy
YkpaiHu «[1po cTpaxyBaHHA» y pasi, KO NPUNUHA-
€TbCs tOpUAMYHA ocoba peopraHizauieto (ct. 106
-109 LK YkpaiHu), To npaBa Ta 060B’A3KM TaKOi topU-
AMUYHOT 0COBM NEpPeXoAATb A0 NPABOHACTYMHMKIB.
OcobamBoCTi nepexopy npaB Ta 00O0OB’A3KIB 3
NPUBOAY AOFOBOPY CTpaxyBaHHSI CTpaxyBaAbHMKa -
OPUAMYUHOI 0COBK, MOAAratoTb y TOMY, LLO NpaBa Ta
060B’s1I3KM 32 AOFTOBOPOM CTpaxyBaHHA TBOPIB MUCTe-
LTBa NEPEXOAATb A0 TOFO NPaBOHACTYMHMKA, AO SIKOrO
BIANOBIAHO AO AOKYMEHTIB MPO peopraHizauito nepe-
XOAWUTb piv, MaMHOBUI iHTEPEC LLOAO AKOI BMCTynaB
npeAMeToM AOrOBOpPY CTpaxyBaHHSA. AiKBipauia cTpa-
XyBaAbHUKa - FOpUANYHOI 0cobu (cT. 110 LUK YkpaiHu)
TATHe 3a cO600 MPUNMHEHHSI AOTOBOPY CTPaXyBaHHS.
Y BMMaAKy CMepPTi CTpaxyBaAbHUKA — Gi3UYHOT
0cobu oro MaiHo 3a npaBMAAMK MPO CMaAKyBaHHS
MOXe MepenTU A0 MOro CMaAKOEMLIB B CUMAY 3aMoBi-
THOIO PO3MNOPSAAKEHHSA UM BKa3iBKU 3aKOHY (4. 1 CT.
994 LK YkpaiHu). Tomy npaBa Ta 060B’A3KK 3 Mpw-
BOAY CTpaxyBaHHSl LbOr0 MaWHa MNepexoAsiTb came
AO L€l 0cobu. Lle 3yMOBAIOETLCS TaKOX i TUM, LIO



YACOMUCUMBINICTUKM B B O B @ @ @ @ @ @ @ @ @ @ @@ @ @@ @ @ 85

BIAHOCWHM HE HOCATb diayLiapPHOro (AOBIPUTEABHOIO)
xapakrtepy. Npu uboMy BIAMOBIAHO AO CT. 22 3aKoHYy
YkpaiHu «[1po cTpaxyBaHHsA» CTPaxoBUK abo ByAb-XTO
i3 CnapKOEMLUIB Ma€e npaBo iHiLitoBaTU NepeykAapeH-
HA AOrOBOpPY CTpaxyBaHHS.

Poaraapatoum paHe MUTaHHSA CAIA 3YMUHUTUCA
Ha PO3rAsiAl 3aranbHUX, AOBFOCTPOKOBMX TEHAEHLLN,
Lo BipoBpaxatoTbCsi y CTPaxoBOMY NpaBi CTOCOBHO
HACAIAKIB BiAUY)XEHHS B MEPIOA Ail AOrOBOPY CTpaxy-
BaHHA CTpaxyBaAbHWKOM abo BUropoHabyBauem 3a-
CTpaxoBaHOro MakHa, a came TBOPiB MuUcTelLTBa. Tak,
B POCiMCbKOMY AOPEBOAKLIMHOMY 3aKOHOAABCTBI MK-
TaHHA NPO Nepexia NpaB Ta 060B’A3KIB 3@ CTPAXOBUM
AOroBOpOM He 6yno BperyaboBaHo. LLlonpasaa, y CT.
2492 npoekty LIMBIAbHOrO yAOXEHHS POCIMCbKOT iM-
nepii, Wo 6yB MIATOTOBAEHWIA PEAaKLIMHOO KOMICiEtO
B 1905 pouj, 3a3Ha4anocs, Lo 3a BIACYTHICTIO B AO-
roBOpi CTpaxyBaHHS iHLWOI AOMOBAEHOCTI, Ha HabyBa-
Ya 3acTpaxoBaHOro MalHa NePEXOAATb B CUAY 3aKOHY
BCi NpaBa Ta 060B’sI3KM CTpaxyBaAbHUKa [7, c. 538].
Y npaBuAax ctpaxyBaHHS, LLO iCHYBaAK B TOW Nepioa,
nepeabavanocs, WO NpU Nepexoai npaBa BAACHOCTI
Ha 3acTpaxoBaHe MalHO, 3@ BUHATKOM CMaAKyBaHHS,
TIAbKW CTPaAXOBWK BUPILLyBaB, 3aAULLUTU B CUAI AOTO-
Bip abo AOCTPOKOBO NPUNUHKUTK Koro [8, ¢. 350].

Hopmamun LK PPCOCP 1922 p. BCTaHOBAKO-
BaAOCH, WO CTpaxyBaAbHMK abo HabyBau MalHa
3060B’s13aHWIA HEraMHO NOBIAOMMWTM CTPaxoBMKa NpPo
nepexia 3acTpaxoBaHOro MalHa A0 HOBOFO BAACHU-
Ka, a CTpaxoBWK MIiCAA OTPMMAaHHA MNOBIAOMAEHHSA
Mag€ npaBo NPOTAroM 7 AHIB MICAS OTPMMaHHSA NOBI-
AOMAEHHS NPO 3MiHY BAACHMKa 06’eKTa CTpaxyBaHHSA
posipBaT AOroBip, AKLLIO BiH NPSMO UM OMOCEPEA-
KOBaHO (Hanpukaaa, NPUAHATTAM NPEMii BiA HOBOTO
BAACHWKa) He BUSIBMB 3roay Ha nepeaady npas 3a AO-
roBOpPOM CTpaxyBaHHA HOBOMY BAACHUKY. BoaHouac
NpakT1Ka BUPILLEHHS 3a3HAaUYEHOro NUTaHHS He ByAa
€AMHOO: B 000B’A3KOBOMY CTPaxyBaHHI MaiHa - He
nepepuBaBcs, a AOOPOBiAbHE CTpaxyBaHHA MalHa -
nipAsiraB posipeaHHio [9, ¢. 53].

BianoBiaHO A0 HopM LK YkpaiHu, Kpim BUNaA-
Ky CMepTi CTpaxyBaAbHUKa — $i3nUHOI ocobu, npaBa
Ta 000B’A3KM CTpaxyBaAbHWKA MOXYTb NEPENTU AO
TpeTix 0Cib AMLIE 3a 3roAO CTPAxoBMKa, AKLLO iHLWe
He BCTaHOBAEHO AOFOBOPOM cTpaxyBaHHA. OTXe, B
iHWKX BMMAAKax nepexip npaB Ta 060B’A3KIB 3a AO-
roBOPOM CTpaxyBaHHSI MPEAMETIB MUCTELTBA MOXeE
BiaByBaTHCS 3a 3araAbHUMM NPaBUAAMU NPO YCTYMKY

BUMOTM Ta nepe.ia 6opry. Ta, 3Baxatoun Ha Te, Lo AO-
roBip CTpaxyBaHHA € B3AaEMHUM, AAA MEPEXOAY MpaB
Ta 000B’A3KIB CTPaxyBaAbHUKA AO iHLLMX Qi3UUYHKX Ta
FOPUAMYHMX OCI6 HEObXiAHO € 3ropa CTpaxyBaAbHW-
Ka Ta CTpaxoBUKa.

BapTo MiAKPECAUTM TEHAEHL0 €BOAKOLI 3a3Ha-
YeHOoro npaBuKAa, fIka 3HalLWAa BipobpaxeHHa B LUK
P® Ta BCTAHOBALOE, L0 NPK NEPEXOAi NpaB Ha 3acTpa-
X0BaHe MalHo Bip 0cobu, B iHTepecax skoi ByAO yKAa-
AEHO AOTOBIp CTpaxyBaHHS, AO iHLWOI ocobu npaBa Ta
000B’A3KM 3@ UMM AOTOBOPOM aBTOMAaTUUYHO Nepexo-
ASiTb AO 0COBM, AO SIKOT MepEenLUAN NpaBa Ha MawnHo.
CTpaxoBWK, B OAHOCTOPOHHbOMY MOPSAAKY HE MOXE
3MIHWUTU Le NpaBUAO, TakK K BOHO BBEAEHO iMMepa-
TUBHOK HOPMOLO 3aKoHy [10, c. 27].

BianoBiaHO a0 cT. 24 3akoHy YkpaiHu «[po
CTpaxyBaHHsA» 3a3HaAuYeHO, WO y pasi BU3HAHHA Cy-
AOM CTpaxyBaAbHUKA-TPOMaASIHUHA HEAIE3AATHUM
Moro npaBa i 0OOB’AAI3KM 3a AOrOBOPOM CTpaxyBaH-
HA NepexoAdTb A0 OfikyHa. Lo cTtaTTio CAip BU3HATU
HEeAOCTaTHbO OBIPYHTOBAHOK, OCKIAbKM BW3HAHHS
$i3MyHOi 0COBU HEAIE3AATHOD He Mae HaCAIAKOM
nepexia ii npaB Ta 060B’A3KIB A0 iHWMKX 0Cib. MNMpaBa
Ta 060B’AI3KM 3@ AOFOBOPOM 3aAMLLIAIOTLCS 3@ CTPaXxy-
BaAbHWKOM, TiAbKM 3BaXatoum Ha LIMBIAbHO-NPaBOBUI
cTaTyc Takoi ¢i3nuHoi 0cobu, BOHM 3AINCHIOKTLCA Oni-
KyHOM (4. 1 cT. 996 LK YkpaiHu).

CtpaxyBanbHUK-QI3MUHA 0coba, Ai€e3paTHICTb
fIkoi obMmexeHa, He MOXe CaMOCTIMHO 3AIMCHIOBATH
CBOI MOBHOBAXEHHS LLOAO AOrOBOPY CTpaxyBaHHSA,
3BaXatun Ha Te, L0 iX peaAisaLisa BUXOAUTb 3a MeXi
obcsry piespatHocTi Takoi ocobu (ct. 37 LUK YkpaiHu).
3aicHeHHs nNpaB Ta 060B’'A3KIB 3@ AOFOBOPOM CTpa-
XyBaHHS Ljei ocobn BipByBa€eTbCsi HEKO CaMOCTINHO,
OAHaK 3a 3roAOl0 MikKAyBaAbHUKa i3 3aCTOCYBaHHSAM
3araAbHUX MPaBUA MPO HACAIAKM MOPYLIEHHA LMUX
HOPM LLOAO OTPUMAHHS 3rOAM OCTAHHBOrO, 3aMOBYY-
BaHHS CTOCOBHO 3anepeyeHHs1 BUMHEHOTO MPaBOYMH-
HY Ha peaAi3aLito AOroBopy cTpaxyBaHHS (cT. 223 LUK
YKpaiHu).

AHani3 BUKAAAEHOIO BULLE HaAAE MIACTaBU AAA
BMCHOBKY, LU0 3 MOMEHTY YKAQAEHHST AOrOBOPY CTpa-
XyBaHHS TBOPIiB MUCTELTBA, BUHMKAE 3000B’I3anbHE
NPaBOBIAHOLLIEHHS], IKE NMPU NO3UTUBHOMY PO3BUTKY
BUABASIE MOT0 AMHAMIiKy, sika peani3yeTbcsl nip vac
BMKOHAHHA AOroBipHOro 3060B’'A3aHHS, O NMPUMUHS-
€TbCA B MOMEHT AOCATHEHHS NPABOBOIO PE3YyAbTaTy,
06yMOBAEHOIO AOFOBOPOM ab0 3aKOHOM.
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AHOTALIA

TokapeBa B.0. BukoHaHHA Ta 3MiHa AOroBOpy cTpaxyBaHHA TBOPiB MucTteursa. - CrarTs.

CratTa npucBAYEeHa aHaAidy NuTaHb, AKi NOB’A3aHi i3 BUKOHAHHAM Ta 3MiHOK AOFOBOPY CTpaxyBaHHA TBOPIB MUC-
TeuTB; MOPSAAKY Ta YMOBAM 3AIMCHEHHS CTPAxXOBWMX BUMAAT Ta CTPAXOBOr0O BiALUKOAYBAaHHS MPW HACTaHHI CTPaxoBOro
BUMNAAKY. |3 HACTaHHAM CTPaxoBOro BUMNAAKY CTpaxyBaAbHUK Ma€e MOBIAOMUTU CTPaxOBWKa MPO HAaCTaHHA CTPaxoBOro
BMMNAAKY Y BCTAHOBAEHWIA AOTOBOPOM CTPOK Ta CTPAxoBMK 3000B’A3aHUIM BXUTH BCiX 3aX0AIB LLOAO OPOPMAEHHSI HEOD-
XiAHVMX AOKYMEHTIB AASl CBOEYACHOTO 3AIMCHEHHS CTPaX0BOi BUNAATK CTpaxyBaAbHUKOBI.

KarouoBi cnoBa: cTpaxyBaHHSI TBOPIB MMUCTEUTBA, CTPAxXOBW BMNAAOK, CTPAxXOBE BiALLUKOAYBAHHS, aBapilHUK
Komicap.

AHHOTAUMUA

TokapeBa B.A. UcnoAHeHUWe U U3MeHeHUe AOTOBOpa CTpaxoBaHUA NPOU3BeAEHUM UCKYccTBa. — CTaTbs.

Cratba nocBsilLlEHa aHaAM3y BOMPOCOB, CBSI3@HHbIX C BbIMOAHEHWMEM U U3MEHEHMEM AOroBOpa CTpaxoBaHWUSA
NPOM3BEAEHUIN UCKYCCTB, MOPSAAKA M YCAOBUI OCYLLECTBAEHUS CTPAxXOBbIX BbIMAAT U CTPAXOBOrO BO3MELLEHWS NMPU Ha-
CTYNAEHWWU CTPaxoBOro cAyyas. C HaCTynAeHWEM CTPaxoBOro CAyyas CTpaxoBaTeAb AOAKEH COODLLMTb CTPAXOBLLMKY
O HaCTYNAEHWW CTPaXOBOro CAyYasi B YCTAHOBAEHHbIM AOFOBOPOM CPOK, @ CTPaxoBLUMK 06a3aH NPUHATbL BCE MepbI
OTHOCWUTEABHO ODOPMAEHUA HEOOXOAMMbIX AOKYMEHTOB AASI CBOEBPEMEHHOIO OCYLLUECTBAEHUS CTPaXOBOW BbINAATHI
CTpaxoBaTeAro.

KaroueBble cnoBa: CTpaxOBaHWE MPOU3BEAEHWI WCKYCCTBA, CTPaAxXOBOW CAy4al, CTpaxoBOe BO3MELLEHWE,
aBapUMHbINA KomuKccap.

SUMMARY

Tokareva V.A. Implementation and change the contract works of art. - Article.

The article is devoted to the duties of insurer and insured after occurrence of the risk insured upon fine art
insurance contract. The insured shall inform the insurer of the occurrence of the insured event as soon as possible
and shall act in all possible and reasonable ways to reduce the loss and shall submit to the insurer all the documents
describing the occurrence of the insured risk. Upon the occurrence of the insured event, the insurer shall pay the
indemnity to the person stated in the insurance contract.

Keys words: fine art, collectibles and antiques insurance; art coverage; rare books, antique weapons, vintage
wine, personal jewelry, rare stamps and coin coverage.
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YAK 347.672

woAao NMTAHHA NPO CNAAKYBAHHA 3A 3ANMOBITOM OCIB,
WO NEPEBYBAIOTb Y NJ1IABAHHI HA MOPCbKOMY ABO

PIYMHOMY CYAHI

Linbynncbka Onbra HOpiiBHa

KaHAMAAT FOPUAUYHUX HayK, AOLEHT KabeApHn LUMBIABHOIO NpaBa HauioHaAbHOro yHiBEpCUTETY

«OpecCbKa HOPUAMUYHA aKapeMIsa»

AKTyaI\bHiCTb TeEMU 3yMOBAEHA TUM, LLO Ccydac-
HWUI CTaH YKPAiHCbKOro 3aKOHOA@BCTBA AO-
3BOASIE TOBOPUTK NMPO YUMMAAY KiAbKICTb HOPMaTUBHO-
NpaBOBMX aKTiB, AKi CnNpAMOBaHi Ha pPEryAroBaHHSA
CNapAKOBMX BIAHOCWH. Pa3oMm i3 TMM, BOHM HE MOXYTb
3aA0BOAbHUTU aOCOAKOTHO BCi acnekTu 3a3HaudyeHMx
CYCMIABHUX BIAHOCUH, @ TOMY HWU3Ka MWUTaHb B OKpeC-
AEHiN cohepi 3aAULLIAETbCS BIAKPUTOIO Ha TenepillHin
yac. Tak, He € BUKAKOUEHHSIM 0COBAMBOCTI CKAAAAHHS
M nocBipYEHHS 3aMoBITiB 0Cib, WO nepebyBatoTb Mia
yac nAaBaHHA Ha MopcbkoMy abo piuHOMY CyAHi, a
TaKOX MPOLIEAYPU BIAKPUTTA W MPUAHATTA CMAALLMHM
y BUNaAKax BU3HAHHSA TaKKx 0Ci6 NoMepAnMMU.

MeToto L€l cTaTTi € AOCAIAXEHHA 0COOAMBOCTEN
NpPaBOBOr0 PEryAIOBAHHS AEAKMX NMUTaHb, NOB’I3aHMX
3 NPOLEAYPOIO CKAAAAHHA M MOCBIAYEHHA 3aMoBiTiB
(y TOMY YMCAi M CEKPETHUX 3aMOBITIB) OCiO, Lo nepe-
6yBatoTb MiA Yac NAABaHHA Ha Mopcbkomy abo piu-
HOMY CYAHIi, @ TaKOX 3 NMPOLIEAYPOO BIAKPUTTA M Mpu-
MHATTS CMAALLMHKW Yy BUMAAKAX BM3HAHHSA TakMX OCiO
NOMEPAUMMU.

AAR AOCSAATHEHHA 3a3HaJyeHoi mMeTu 6yAu no-
CTaBAEHi TaKi 3aBA@HHA: AOCAIAMTM CneujaAbHy Ai-
TepaTtypy Ta npoaHanidyBatm HOpMKU LIMBIAbBHOIO Ko-
Aekcy Ykpainu (aani - LIK Ykpainu) [1], a Takox iHLwi
HOPMAaTMBHO-MPABOBI aKkTK, AKI NMPUCBAYEHI Peryato-
BaHHIO 0O6YMOBAEHUX NMWUTaHb.

AOCAIAKEHHIO OKPEMUX NMUTAHb 3a3HAYEHOI TEMHU
NPUCBSYEHI NpaLj Takux BYEHUX, 9K A. A. AemunueBa,
€. 0. PabokoHb, H. M. BapaHHuKa Ta iH. BTim, LiAicHO-
ro Ta KOMMAEKCHOrO HaykoBOrO aHaAidy 3a3HauyeHoi
npobAaeMaTki NPOBEAEHO He ByAO.

BpaxoBytoun HaBepeHe BULLE, AaHE AOCAIAXKEH-
HA € CBOEYACHUM Ta Ma€ BaXAUBE 3HAUYEHHS.

Tak, UMBIABHUM 3aKOHOAABCTBOM YKpaiHW ne-
pepbaveHa MOXAMBICTb NEPEXoAy iCHyrOUOro npaBsa
BiA OAHOrO cyb’€eKkTa AO IHLIOMO LAAXOM nepepaui
MOro B MOPSIAKY CMAAKOBOrO MpaBOHACTYMHMLTBA.
MiacTaBamMu  CMapKyBaHHA  3MAHO 3 YMHHUM LK
YKpaiHu € 3akoH abo 3anosiT.

BianoBiaHO A0 4. 1 c1. 1220 UK YKpaiHu Bip-
KPUTTSE CNaAlUMHK BiABYBaETbCA BHACAIAOK CMepTi
0cobu abo BU3HAHHSA il NOMEpPAOHO.

CmepTb K 6ioAOTiYHMI NpoLEeC B CYCMNiAbCTBI Ha-
6yBae coljianbHUI xapakTep. OKpiM LbOro, cMepTb -
He TIAbKW FOPUAMYHUI daKT, ane M NPaBOBUI CTaH, WO
3aliMae 0cobAMBE MicLe cepep iHLWKUX NPaBOBUX CTa-
HiB, Ha BIAMiHY BiA SIKMX, FOAOBHOK O3HAKOK CMEPTI €
Te, LLLO0 B MOMEHT ii HacTaHHs icHyBaHHSA cy6’ekTa npa-
Ba cTae ¢ikuieto. lMomepanii cyb’eKT NpaBa NPUMNUHSE
iCHyBaHHS AK eneMeHT 00’€KTMBHOI PeanbHOCTi, AK
6ioAOriUHa CYTHICTb, OAHAK 3AAULLIAETHCA YACTMHOK
NpaBOBOi PEaAbHOCTI.

Te, WO nNoMepAuin Cy6’eKT 3aAULLAETLCS Yac-
TUHOK MNPaBOBOI  PEaAbHOCTI, MIATBEPAXYETLCS
MOAOXEHHSIMM  OKPEMMX UMBIABHMX Ta LMBIABHO-
npouecyanbHUX HOPM. Tak, TEPMIH «MOMEPAUM» He
OAHOPA30BO 3raAyeTbCsl Y 3B'A3KY 3 PEryAOBAHHAM
3aKOHOAABCTBOM MIACTaB, MOPSAKY Ta NPaBOBMX Ha-
CAIAKIB BM3HaHHS rpoMapsiHMHa nomMepAum (ct. 46-
47 UK Ykpainu; P. 4, ra. 4 UMBiAbHOIroO npouecyaAbHO-
ro KoAekcy Ykpainu, pani — LMK Ykpainw).

AN NOMEPAOT AFOAMHM CMEPTb € MPaBONPUMNUHSA-
FOUUM HOPUAUYHUM GaKTOM B yCix chepax, y TOMy umc-
Ay coepi UMBIAbHUX NPaBOBIAHOCKMH. OAHAK CMepPTb
MOXe BUCTYNaTu i B AKOCTI NPaBOCTBOPIOKYOrO HopK-
AMUHOTO QaKTy, ane BXe AAS iHLWKUX CyD’eKTIB, WO XK-
BYTb B 00’€KTUBHIN peanbHOCTi. MpUKAAAOM MOXYTb
6yTH BIiAHOCWHW, LLIO NOB’A3aHHI 3 OTPMMAHHAM Cnaa-
WMHK [2, c. 32].

OAHaK, CAip BIAPIBHATM BCTAHOBAEHHSI GaKTy
CMepTi BiA BU3HAHHA 0COOM MOMEPAOHO, L0 HBa3yHoTb-
CA Ha npes3ymnuii, TobTo 06cTaBMHaX, WO AAtOTb MiA-
CTaBy MPUNycKaT CMepTb Takoi ocobu. Ha npakTuui
Lue Ma€ Barome 3HauyeHHs, i BinobpaxaeTbes y BCTa-
HOBAEHHI 3aX0AiB, HANPaBAEHUX Ha 3a6e3nNeYeHHs iH-
TepeciB ¢i3nyHoi 0cobu, BU3HAHOI MOMEPAOID, AKLLO
BOHa OMUHUTLCA XUBOKO [3, €. 877].

3rigHo 3 4. 2 cT. 46 LUK Ykpainu ¢isnuHa ocoba
MOXe 6yTW OroAoLLIEHA CYAOM NMOMEPAOHD, AKLLO BOHa
nponana 6e3BicTM 3a 06CTaBUH, LLLO 3arpPoXyBaAu il
cmepTio abo AatoTb MiacTaBy npunyckatu i 3arnbens
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BiA MEBHOMO HELLACHOrO BMMNAAKY, NPOTAroM 6 mics-
uiB. Takumun obCcTaBMHAMKU MOXHA BBaXaTh 3arnbenb
CYAHa pa3oM 3 YAeHaMK eKinaxy BHaCAipOK aBapil
UM CTUXIMHOrO AMXxa. ABO 3HUKHEHHSI KOro-Hebyab
3i CKAapy ekinaxy npu He 3’ssicoBaHMX obCTaBUHaX.
[paBuAa NOLLYKy i PATYBAHHA Ha MOPi BCTAHOBAEHI
MiXXHapOAHOK KOHBEHLIEKD MO MOLUYKY i pPATYBaH-
HIO Ha Mopi 1979 p., WO BCTYNUAA B Ait0 22 YepBHSA
1985 p. YkpaiHa npuepHanacsa Ao KOHBEHLIT Yy AUCTO-
naai 1992 p. [4].

U. 3-4 ct1. 46 UK YKpaiHM MiCTUTb MOAOXEHHS,
BIAMOBIAHO AO SIKOrO BU3HAHHS 0COOM MOMEPAOHD
NPOBaAUTBCA CYAOM B MOPSAKY, BU3HaveHoMy P. 4,
rA. 4 LMK YkpaiHu. OronolweHHs GidnMyHoi ocobu no-
MEPAOKD 3a 3araAbHUM NpPaBWAOM BiAOYyBa€eTbCs Bip
AHS1 HaBPaHHA 3aKOHHOI CUAM pilLeHHSs cyay. OAHaK, B
PO3rASIHYTIM BULLE cuTyallii, 6€3BICHO BIACYTHI UAEHMU
eKinaxy cyAHa MOXyTb OyTW OrOAOLLEHiI MOMEPAUMMU
BiA AHSA iX BiporiaHOT cmepTi. BUHSITOK, nepeabayeHni
4. 3 cT. 46 MOXe 3HAaUHO CKOPOTUTU CTPOKU AASI OTPU-
MaHHSA CMaALLMHM, LLO MOXE 3aBAATU 3aWBUIA KAOMIT
CNapKOEMUSAM NMOMEPAOT 0CO6M.

Y. 2 c1. 1220 LK YkpaiHn nepepbayae, Wo mMo-
MEHTOM BIAKPUTTS CMaALLMHU € A€Hb CMepTi 0cobu
abo AeHb, 3 AKOr0 BOHA OrOAOLLUYETHCA MOMEPAOHD.
AAS NPURHATTA cnaawmHKn Y. 1 c1. 1270 LUK Ykpainu
BCTAHOBAKOE CTPOK 6 MiCSLIB, LLO NOYMHAETLCA 3 MO-
MEHTY BIAKPUTTA CNaALlUMHU. BianoBiaHO A0 U. 1 1a 3
CT. 1272 UK YKpaiHu, AKLLO CMaAKOEMELL Y NeEPIoA
yacy, KM BCTAHOBAEHO CT. 1270 unMHHOro Koaekcy,
He NnoaaB 3aABYy NPO NPUWHATTS CNaALLUMHW, BiH BBa-
XaETbCA TaKMM, LWO HE NPUMHAB ii. AAe 3@ NO30BOM
CMAAKOEMLUS, KM NPOMYCTUB CTPOK AAA NMPUNHATTS
CMaALUMHKM 3 MOBAXHOI MPUUYMHK (B HALLOMY BMMAA-
Ky — PiLLEHHSI CyAYy), CYA MOXE BCTAHOBWTWU MOMY AO-
AATKOBUI CTPOK, AOCTATHIM AASI MOAQHHSA HUM 3asiBU
Npo NPUMAHATTA CMNaALUMHU. TakMM YMHOM, HaBeae-
Ha cUTyaliss MOXe CMPUYMHUTM UYMMAAO TPYAHOLLIB
CiM'AM TMOMEPAUX MOPSAKIB AASI OTPUMAHHA HUMU
CMAALLIMHW.

LIMBIABHUM 3aKOHOAABCTBOM YKpaiHU @i3nuHin
0Cc00i HAAAETLCH TAKOX MOXAUBICTb LLE 3a CBOIO XMUT-
TS BMPILUMTM HA BAACHWI PO3CYA AOAKD MaiHa, Lo
MOMY HaAeXWTb, Ha BUMAAOK CMEPTI.

BianoBiAHO A0 3aKOHY, KOXHa AKOAMHA MOXe
3aAMLIKUTK 3@ 3aMnoBiTOM BCe CBOE MalHO abo 1oro
YyacTUHY opAHOMY abo AEKiAbkOM }i3MYHUM ocobam,
HEe3aAeXHO BiA HAsIBHOCTI B Hei 3 uMMKu ocobamu ci-
MEWHMX, POAMHHMX BIAHOCMH, @ TaKoX HOPUAWMYHKM
ocobaM abo iHLWWM yYacHMKAM UMBIAbHUX BiAHOCHH
[5, c. 87].

B u. 3 c1. 1247 UK YkpaiHu nepepbayeHo
NMOCBiIAUYEHHSI 3aMOBITY HOTapiycom abo iHLWWMK Mo-
CapOBUMMM, CAYXO60BUMKM ocobamu, 3a3HaAUYEHUMM
cT.-cT. 1251 - 1252 unHHoro Koaekcy. NocsipuyBaTtn

3anoBiTh, WO MNPUPIBHIOKTLCA AO HOTapiaAbHO Mo-
CBiAUYEHMX, BIANOBIAHO A0 CT. 1252 LK YkpaiHu Ta CT.
40 3akoHy YkpaiHu «[1po HoTapia™ [6] MatoTb NpaBo
NnocapoBi i cAyxboBi ocobu. B Hallomy BuUMNaaKy 3a-
MoBIT 0cObM, IO 3HAXOAMTBLCA MiA Yac NAABaHHS Ha
MOPCbKOMY, PIYHOMY CYAHI, LLLO XOAMTb MiA Npanopom
YKpaiHu, moxe 6yTM 3acBiAYEHO KaniTaHOM LbOro
CyAHa.

Tak, 3riaHO 3i cT. 71 KopaeKkcy TOproBeAbHOro
MopenAaBcTBa YKpaiHu (pani - KTM Ykpainu) [7], ka-
nitTaH cyaHa 3060B’si3aHWIA 3aCBIAYMTI 3aMOBIT, CKAA-
AEHWI ByAb-IKOK 006010, L0 3HAXOAUTLCH Ha CYAHI,
B3ATW MOro Ha 36epiraHHA MO OAHOMY MPUMIPHUKY
3aCBIAYEHMX HUM 3aroBITIB A0 Nepeaayi iX HayaAbHU-
Ky nopTy YkpaiHu abo KOHCyAy YKpaiHW B iHO3EMHO-
My MOPTY AASI MOAAABbLLOT NEPECUAKN IX B AEPXABHUM
HoTapiaAbHWUI apxiB abo HoTapiaAbHY KOHTOPY 3a Mo-
CTIMHUM MiCLUEM MNPOXMBAHHA 3anoBipaya. 3anoBiT
NOBUHEH BYTW CKAAAEHMM B MUCbMOBIW dopmi Ta 3
3a3HauYeHHsIM Micus Ta Yacy MOro CKAaAaHHA, BAAC-
HOpPYY MIANMCAHUM 3anoBiA@YeEM i 3aCBIAYEHUM MiA-
NMUCOM KaniTaHa Ta CyAOBOO MeYaTKoto.

KanitaH mopcbkoro abo piukoBOro Cya-
Ha, WO XOAMTb Mip Npanopom YKpaiHWu, BHOCUTb 3a-
nMc NPO MOCBIAYEHHST 3@MNOBITY Y CYAHOBMI XXypHaA.
PeecTtpauiiHuMii HOMeEp, 3@ SAKMM 3anoBiT BHECEHO
AO CYAHOBOTO XYPHaAy, i HOMep CTOPiHKM CYAHOBOIO
XYPHaAY MpPOCTaBASOTLCA Y MOCBIAYYBAAbHOMY Ha-
nuci Ha obox NPUMIPHUKAX 3anoBiTy. Y CyAHOBOMY
XypHaAi pobutbca BiaMiTKa Npo nepepadvy 3anoBiTy
HayaAbHUKOBI MOPTY YKpaiHn abo KOHCYAy YKpaiHu B
iHogzemHoMy nopty (N. 11 lMNMopsaaKy NOCBIAYEHHSA 3a-
NoBITIB i AOBIPEHOCTEN, LLO NPUPIBHIOTLCA A0 HO-
TapiaAbHO MOCBIAYEHMX, 3aTBEPAKEHNIA MOCTAHOBOKD
KabiHety MiHicTpiB YkpaiHu Bia 15 uepBHA 1994 p.
Ne 419 ) [8].
3acBiAYEHHSA KaniTaHOM 3anoBiTy NPUPIBHIOETb-
CA AO HOTapiaAbHMX 3amoBiTiB 3 yciMa npaBOBUMM
HacAiAkaMM, WO BUNAMBAKOTb 3BiacK. Y. 2 cT. 1253
LK YkpaiHu BUCyBa€ AOAATKOBI BUMOIM LLLOAO NOCBIA-
YEeHHS 3anoBiTy KamnitaHOM CcyAHa. Tak, MPUCYTHICTb
HE MeHLLUE ABOX CBIAKIB MPU MOCBIAYEHHI 3aMnoBITy €
060B’A3KoBO0. B u. 3-4 ¢1. 1253 LUK YKpaiHu BCTa-
HOBAEHi BUMOTM A0 0Ci6, Lo MOXYTb BYTW CBiAKaMMU.
HUMK MOXYTb ByTW AULLIE OCOOM 3 MOBHO LIMBIABHOO
AiespaTHicTio. Hotapiyc abo iHWa nocapoBa, CAYX-
6oBa ocoba, L0 MOCBIAUYHOTb 3aMOBIT, CNAAKOEML
3a 3arnoBiTOM, YUAEHU CiM’i Ta BAM3bKiI POAMYI CNaAKo-
EMLIB 32 3aMoBiTOM, @ TakoX 0CobU, SIKi He MOXYTb
npountat abo nianucatn 3anoB.iT, - He MOXYyTb ByTH
cBiAkamMmu. CBIAKM, NPU AKMX NOCBIAYEHO 3aMoBIT, 3a-
YMTYIOTb MOr0 BrOAOC Ta CTaBASITb CBOi MiAMMCKU Ha
HbOMY. Y TEKCT 3anoBiTy 3aHOCATbLCA BIAOMOCTI Mpo
0cobu CBIiAKIB (4. 6 cT. 1253 LK YkpaiHn).
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OCKiAbKM  BIAKPUTTA  CNaAlLMHM  BipAOYyBa€eTbcs
BHACAIAOK CMepTi 0cobu, y BUNAAKY CMepTi Ha CyA-
Hi, BIANOBIAHO AO MpaBWA, BCTAHOBAEHMX Y. 2 cT. 71
KTM YkpaiHu, kanitaH 3060B’A3aHUI CKAACTU aKT Y
NPUCYTHOCTI ABOX CBIAKIB, @, IKLLO Ha CYAHi € AiKap
abo denballep, TAaKoX i B MOro NPUCYTHOCTI, @ TaKoX
3p0buTH BIAMOBIAHI 3annCK B CYAOBOMY XYPHaAi. AKT
NpPoO CMePTb CKAAAAETLCHA HE MEHLLE, HIX Y YOTUPbLOX
NPUMIPHUKaX B AOBIAbHIM GOPMi, OAHAK Yy HbOMY
060B’A3KOBO MOBWHHO BKa3yBaTUCb: MpPi3BuULLE, iM'S
Ta no 6aTbKOBi MOMEPAOro; CTaTb; HalliOHAAbHICTb;
AaTta CMepTi; BiK; MiCLLe MPOXUBAHHSA MOMEPAOTo; Npu-
UMHW CMepPTi; Ha3Ba CyAHa; Ha3Ba CYAOBOAOAIABLISA.

KanitaH cyAHa nepepae akT npo cMepTb Ta
ONUC MalHa KOHCYAY YKpaiHW, SIKLWLO CYAHO Npuby-
Ba€ B iHO3eMHMI MOPT (CT. 34 KOHCYAbCBKOIO CTaTyTy
YKpaiHu pernamMmeHTye, LLO NiCAST OAEPXXaHHS BIAOMOC-
Ten Npo CMePTb Ha MOPCbKOMY Y/ MOBITPSAHOMY CYAHI
YKpaiHu Akoicb 0coHU, KOHCYA BIAMOBIAHO AO YUNHHOTO
3aKOHOAABCTBa YKpaiHW PEECTPYE akT MPO CMepThb),
ab0o CyAOBOAOAINABLO, AKLIO CyAHO MpubyBae B nopT
YKkpaiHu, Ta npuimae 3axoaM A0 norpebiHHA nomep-
AOT0. Y BUHSITKax, KOAM CyAHO TPMBAAMI Yac 3HaXo-
AMTBCA Y BIAKPUTOMY MOPI 1 TIAO MOMEPAOTO HE MOXE
6yt 36epexeHo, KanitaH cyaAHa Mae npaso, 3riAHO 3
MOPCbKMM 3BMYAEM, BipAATU TIAO MOPHO. PO Taki Aii
Tpeba CkAacTU AOAATKOBMI akT Ta BHECTW BIAMOBIA-
HWI 3anNuC y CYAHOBMM XypHaA.

MoTim dakT cMmepTi NOBMHEH BYTU 3apeecTpoBa-
HUI B AepXaBHMX opraHax. Micaa BiAmOBIAHOTO Hanu-
CY Y KHM3i 3aNuUCiB aKTiB LIMBIAbHOIO CTaHy AepXXaBHWUI
opraH BMAAE CBIAOLITBO NPO CMePTb.

B3aeMOBIAHOCMHM  KaniTaHa 3 KOHCyAaMu
YKpaiHu pernameHTyoTbC  KOHCYAbCbKMM  CTaTy-
ToM YKpaiHu (cT. 72 KTM), 3aTBEpPAXEHOrO YKa3om
MpesvaeHTa YKpainm Bia 2 KBITHS 1994 p. Ne 127/94
[9], BiAMOBIAHO AO MOAOXEHb SIKOFO — KOHCYAW 3Ail-
CHIOIOTb HOTapianbHi Ail.

MicAs BuULE3a3HAYEHUX AiM CMAAKOEML NpPU-
MMatoTb CNaALLMHY 3a 3araAbHUMK NPaBUAGMM CNaa-

KyBaHHA 3a 3anoBiTOM, BCTAHOBAEHUMU LMBIABHUM
3aKOHOAABCTBOM YKpaiHMu.

AeLo iHWa cuTyauis ckaanaca 3 NOCBIAYEHHAM
KaniTaHOM CEKPETHMX 3anoBiTiB. IHCTUTYT CEKPETHOIO
3anoBiTy - NPUHLUMNOBO HOBA MpaBOBa KOHCTPYKLIA
B Cy4yaCHOMY LIMBIAbHOMY npaBi. Buxoaauu i3 amicty
HopM LK Ykpainu (cT.cT. 1249-1250), CEKPETHUI 3a-
MOBIT y 3araAbHOMY MOXHa BU3HaUMTK K MOCMEPTHE
PO3MNOPSAXKEHHSA CMAAKOAABLS, SIKE BU3HAYaE AOAKD
HaAeXHOro MOMy MalHa Ta MICTUTb BKa3iBKM He-
ManHOBOro 3micTy, 3pobAaeHe B NMUCbMOBIN dopMmi 1
niAnMcaHe HUM 0COBMCTO, SIKe MOCBIAUYETLCA HOTa-
piycom 6€3 03HaMOMAEHHSI 3 MOro 3micToM. [OAOBHaA
MeTa CTBOPEHHSA IHCTUTYTY CEKPETHUX 3amnoBiTiB y LUK
YKpaiHu noasirae B TOMy, LWOO MakCMMaAbHO 3axuUc-
TUTU TAEMHUMLIKO 3aMOBIiTy. 3 METO AOCATHEHHS UiEl
METN 3aKOH HaAIAE CNaAKOAABLSA MPaBOM CKAACTU
3anoBiT 6e3 03HAMOMAEHHA 3 HUM OyAb-AKUX CTO-
POHHIX 0cib, y ToMy uMCAi 1 HoTapiyca [10, c. 152].
BoaHouac, sk BbauaeTbcs 3i 3micTy cr. 1253 LK
YKpaiHu npu NOCBIAYEHHI 3aMOBITy KaniTaHOM CyAHa
HasIBHICTb ABOX CBiAKIB € 000B’SI3KOBOI. TakUM Uu-
HOM, BMHWKAE AELLO NapapOKCaAbHa CUTyaLis LWOAO
peaaisaLii npaBa ocobu, Wo nepebyBae nip yac naa-
BaHHSA Ha MOPCbKOMY ab0o pPiYHOMY CyAHi, CKAACTU 3a-
noBiT 6€3 03HAaMOMAEHHS 3 MOro 3MICTOM CTOPOHHIX
ocib, BKAlOUAtOUM | HoTapiyca.

HanpukiHUi AOUIABHUM € 3a3HauuT, WO Mnpo-
BEAEHWI aHaAi3 HOPM CMaAKOBOMO npasa, a Takox
cneujanbHOI AiTepaTypu B 3a3HaueHin cdepi nepeko-
HYyE Hac y TOMy, WO AesiKi MUTaHHSA 3aAMLLIatoTbCA 1
AOCi HEAOCTaTHbO BPENYALOBAHWMM, @, OTXE rpoma-
AfiHAM Byae HeAerko posibpaTtvcst B YCiX TOHKOLLAX i
BMMOrax, LLLO BUCYBaOTbCA 3aKOHOA@BLIEM AO NMPaBUA
CMaAKyBaHHS, KOAM CMaAKoAaBLEM BUCTynae ocoba,
o nepebyBae y naaBaHHi Ha MoOpcbkomy abo piu-
HOMY CYAHi. AOCAIAXEHHSA 00YyMOBAEHOT NpobAemMn €
6€3yMOBHO aKTyaAbHUM i HE BUYEPMyETbCA MeXaMu
Lji€ei cTaTtTi, @ oTXe, Moxe ByTv NPeAMEeTOM NOAAAbLLIUX
HayKOBMX MpalLlb.
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AHOTALIA

Lnbyabcbka O0.10. LLlopo nuTaHHA NPo cnajpKyBaHHSA 3a 3anoBiTom ocib, wo nepebyBaloTb y NnAaBaHHI Ha
MopcbkKomy abo piuHomy cyaHi. - CtaTTs.

Y ctatTi NPOBOAMTLCSH AOCAIAXKEHHSI OCOBAMBOCTEN MPABOBOr0 PEryAtoBaHHSA AEAKWUX MWUTaHb, NMOB’sI3aHKX 3 MPO-
LiEAYPOH CKAAAAHHSI M MOCBIAUEHHS 3aMOBITIB (Y TOMY YMCAI 1 CEKPETHUX 3aMoBiTiB) 0Ci6, Lo nepebyBatoTb Mip vac
NMAaBaHHSA Ha MOPCbKOMY abo PIUHOMY CyAHI, @ TAKOX 3 MPOLIEAYPOLO BIAKPUTTA M MPURHATTA CNAALLMHK Y BUMAAKAX
BM3HAHHSA TakKX 0Ci6 MOMeEPAUMMU.

KAroyoBi cnAoBa: criapKyBaHHSA, CnaallMHa, 3anoBiT, CNAaAKOAABELb, CMAAKOEMEL , BIAKPUTTS CMAALLMHKU, NPU-
MHATTA CNaALLMHU.

AHHOTALUUA

Lin6ynbckas 0.10. K Bonpocy 0 HacAeAOBaHUM N0 3aBeLLaHUIO AULL, NPe6biBaloLWUX B TAaBaHUU HA MOPCKOM
VAU peuHoM cyaHe. — CTaTbs.

B cTaTbe NpoBOAMTCS UCCAEAOBAHME OCOOEHHOCTEN MPAaBOBOI0 PEryAMPOBaHWUSA HEKOTOPbIX BONPOCOB, CBA3AHHbIX
C NPOLIEAYPO COCTAaBAEHUA U YAOCTOBEPEHWSA 3aBELLAHUI (B TOM UMCAE U CEKPETHbIX 3aBELLAHWI) AWML, NpebbiBatoLLIMX
B MAABaHUW Ha MOPCKOM MAM PEYHOM CYAHE, a TaKkXe C NPOLLEAYPOH OTKPLITUS U NPUHATUA HACAEACTBA B CAy4anx npu-
3HaHWA TaKUX AULL YMEPLLUMM.

KaroueBble cAOBa: HacAEAOBaHWE, HACAEACTBO, 3aBelllaHie, HAaCAEAOAATEAb, HACAEAHUK, OTKPbITUE HACAEACTBa,
MPUHATUE HACAEACTBA.

SUMMARY

Tsabulskaya O. Yu. To the question about an inheritance on the testament of persons being in swimming on
a marine or river ship. - Article.

Research of features of the legal adjusting of some questions, related to procedure of drafting and certification
of testaments(including secret testaments) of persons being in swimming on a marine or river ship, is conducted
in the article, and also with procedure of opening and acceptance of inheritance in the cases of confession of such
persons by the dead.

Keywords: inheritage, inheritance, testament, heir, opening of inheritance, acceptance of inheritance.
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ODEPTA AK CTAAIA YKNAOEHHA UUBIJZIBHO-MPABOBOTO

AOroBoOPY

AeHuctok Brapucnae BanepinioBuu

aCUCTEHT KadbeApU UMBIABHOIO NpaBa HauioHaAbHOro yHiBEpPCUTETY

«OpecCbKa HOPUAMUYHA akapeMisa»

PaAMLIMHO Y AOKTPWHI LMBIABHOIO NpaBa pos-

Pi3HAIOTb ABI CUTyaUii YKAGAEHHA AOrOBOPY:
AOTOBIP MiX «MPUCYTHIMW» CTOPOHAMM Ta MiX «BIACYT-
HiMKW». B 060X BUNaAKax BUMAIASIKOTLCA | 3aranbHi cTa-
Ail MOPSIAKY X YKAAAEHHS: odepTa Ta akuenT. [Mia uac
YKAQAEHHA AOTOBOPY MiX «MPUCYTHIMM» MO0 YMOBH
dopmMyAtoOTbCSE Be3nocepeaHbo Mia Yac NeperoBo-
piB, B pe3yAbTaTi YOro CTOPOHU MIANUCYHOTb TEKCT AO-
roBopy. A TOMy, IK HaM 3Aa€TbCS, MOPSAOK YKAGAEHHS
AOTOBOPY MiX «MPUCYTHIMMW» He NoTpebye AETaAbHOIO
NpPaBoOBOr0 PEryAtoBaHHsA. YKAQAEHHS AOrOBOPY MiX
«BIACYTHIMM» CTOPOHAMM O3HAYaAE PISHULEO Y Yaci Mix
BOAEBUSIBAEHHAMMW CTOpPIH. [1paBoBe peryAroBaHHA
TaKoro MOPSIAKY YKAQAEHHSI AOroBopy nepepbayae
BUPILLEHHA LIAOIO PSAY NUTaHb, 30Kpema, i THX, LLO
cTocytoTbea 6e3nocepepHbo 0dEPTH: UM € BOHa Npa-
BOYMHOM, Y AKii GOpPMi Ma€ 3AIMCHIOBATUCSA, UM MOXE
6yTH BiAKAMKAHA, B AKMX BUMAAKaX BTPAYa€ UMHHICTb.
AKTYaAbHUMK € MUTAHHA PO3MEXYBaHHA 0pepTH,
nybAiuHOI odepTH, 3anpoLlleHHss pobutn odeptn Ta
peknamu. B pamkax aaHoi nybaikaLii mv cnpobyemo
BUPILLWTKA NOCTABAEHI NMUTAHHS, @ TakKoX MOPIBHATU
BiAMOBIAHI NOAOXEHHS 3aKOHOAABCTBA YKpaiHU 3 Mo-
AOXEHHAMW HaAHaLOHAAbHOMO TOProBoro npasa (lex
mercatoria).

Odepra AK CTapia YKAAAEHHS AOrOBOPY AOCAI-
AKyBanaca UMBIAICTaMU NPOTATOM TPMBAAOIO 4acy.
Cepep ocTaHHix nybAikauin, NPUCBSAYEHUX AaHIN Te-
MaTuLi CAip BUAIAMTU poboTu A. H. Kyuep «OdepTa sk
CTaAifl YKAAAEHHA MIANPUEMHULBKOTO Aorosopy» [1],
C. A. AeHucoBa «AefiKi 3araabHi NUTaHHSA NPO Nops-
AOK yKnapeHHs porosopy» [2], C. O. bopoaOBCbKOro
«YKANAAEHHSA, 3MiHA Ta po3ipBaHHA AOroBOpY Yy UM-
BiAbHOMY npaBi YkpaiHw» [3], M. |. BbpariHcbKkoro,
B. B. BitpsiHCbKOro «AorosipHe npaBo. KHura nep-
Wwa: 3aranbHi NOAOXeHHsa» [4] Ta «AoroBipHe npa-
BO YKpaiHW. 3aranbHa 4actuHa» 3a pepakuieto O. B.
Asepu [D].

MNepLw 3a BCe, 3’ACYEMO XapaKTepHi pucu 1a npa-
BOBY npupoay odepTu. 3rigHo u. 1 cT. 641 LiMBiAbHOTO
KoAeKcy YkpaiHu [6] (aani - LK YkpaiHu) odepty
MOXe 3P0OUTH KOXHA i3 CTOPIH MalbyTHLOro AOrOBO-
py, BOHa Ma€ MiCTUTK iCTOTHI yMOBU AOroBOpY i BU-

paxaTu Hamip ocobu, sika ii 3pobuna, BBaxaTtu cebe
3060B’s13aHO0 Y pa3i ii NPUIAHATTA.

AHaAOTIUHI BUMOTU A0 ODEPTU MICTATbCH B U. 1
cT. 14 KoHBeHuji OOH npo AOroBopu MiXHapPOAHOT
KyniBAi-npoaaxy ToBapiB Bia 11 KBiTHA 1980 poky
[7] (nani - BK) ta c1. 2.2. MpUHUMNIB MiXXHAPOAHUX
KomepuinHux porosopis YHIAPYA 1994 p. [8] (aani -
MpuHumnun YHIAPYA).

3 ypaxyBaHHAM LbOr0 MOXHa BUAIAUTA HACTyM-
Hi 03HakK odeptu. Mo-neplie, odepta mae byTn AO-
CTaTHbO BUPa3HO. BupasHictb odepTn nepepdavae,
wo 3 ii 3micTy appecat Moxe 3p0bUTHU MpaBUAbHUM
BMCHOBOK MPO BOAKD odepeHTa. byab-Aka HeBU3Ha-
UeHICTb, 30KpeMa LLOAO NPaBOBOI NPUPOAM MaNByT-
HbOr0 AOrOBOPY, HE AGE NpaBa Ha3nBaTU MPOMO3ULLII0
odeprToto.

Mo-ppyre, BOHa Mae MICTUTU iCTOTHI YMOBMK AO-
roBopy. BiaCyTHiCTb y npono3uuii 3BUYaMHKUX YN BU-
NaAKOBMX YMOB He BMAMBAE Ha BU3HAHHSA ii 0pepToto.

Mo-TpeTe, odepta Mae BUMpaxaT Hamip ocobu,
sika ii 3pobuna, BBaxath cebe 3060B’A3aHOIO Y pasi
il mpuiHATTA. [pono3uuis NOBWMHHA CBIAUMTM MPO
ocCTaToyHe pilleHHs odepeHTa yKAacTK AOroBip. AaHa
BMMOra AO3BOASIE BiAMEXYyBaTH 0depTy Bia MeperoBo-
piB, AKi MatOTb HA METi YTOYHUTM HaMipW appecarTa.

Mo-yetBepTe, odepra MOBUHHA MaTW KOHKPET-
HOro appecaTa UM appecaTiB (apapecHicTb odepTth). 3
LbOr0 NPUBOAY Y AiTepaTypi BUCAOBAEHO ABa MiAXOAM.
MPUXMABHUKW MEPLLOro, 3 AKUMU MU MOFOAXKYEMOCS,
BBaXatoTb, L0 NPOMO3ULISA HE MOXE PO3rASAaTUCA AK
odepTa, AKLWO Y Hil HE BCTAHOBAEHO OAMH 3 iCTOTHMX
€NEMEHTIB AOrOBOpPY — MOro CTOpPOoHy [9, ¢. 207]. IHLwi
aBTOpY BBaXatoTb, L0 OPEPTOH0 MOXHA BU3HATU M
NponosuLito, fka appecoBaHa HEBU3HAUEHOMY KOAY
ocib, SKLIO 3 Hel BUNAMBAE HaMip odepeHTa ykaac-
T AOTOBIp 3 Byab-AKoto ocoboto [10, ¢. 151-152; 11,
c. 50]. Y aApyromy BMNaAKy, Ha Hally AyMKY, MOBa MAE
He Npo 3BUYalHy 0hepPTY, a NPOo NyOAIUHY.

MpKn BIACYTHOCTI OAHIEI 3 YOTUPbOX O3HAK MpPo-
MO3MLII0 MOXHa PO3IASIAATU TIAbKM fK 3aMpOLUEHHS
3AIMCHUTU OdepTY.

Topkatouncb NUTAHHA NPaBoOBOI NPUPOAM Odep-
W, 3a3Ha4YMMO, LLO Y AiTepaTypi TpMBaAMih yac Be-
AETbCA AMCKYCISl MPO Te, YN MOXHa odepTy, BTIM 5K
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i akuenT, BBaXaTl OAHOCTOPOHHIM MpaBoYMHOM abo
X L€ TIAbKM CKAAAOBI YaCTUHU ABOCTOPOHHbLOMO npa-
BOUMHY (AOroBopy). MO3UTUBHO BiANOBIAAOTL Ha Nep-
we nutaHHA C. C. AnekceeB Ta H. . AnekcaHAPOB, Ha
AYMKY SIKUX odepTa € OAHOCTOPOHHIM MPaBOUYMHOM,
O HAAAE iHLWOMY KOHTpAreHTy neBHe Cyb’eKTMBHe
npaso [12, ¢. 157 - 158; 13, c. 66]. lpoTe, NaHiB-
HOIO € TOUKa 30pY, 3riAHO SIKOI odepTa, AK i akuenT,
He € nNpaBouMHamu. Lle Tinbkn enemeHTH BaratocTo-
POHHBLOrO NpPaBoyYuHy — Aorosopy [10; ¢. 161 - 162;
14, c. 168- 170; 4, c. 204]. BinoMUM € BUCAOBAIO-
BaHHA 3 Lboro npusopy O. A. KpacaBumMKoBa npo Te,
LLIO AOTOBIp HE € OPUAMUYHOIO CYMOKO OAHOCTOPOHHIX
BOAEBUSABAEHb, OAHOCTOPOHHIX aKTiB, OAHOCTOPOHHIX
NpaBoYMHIB i, TUM BiAblLiEe, OAHOCTOPOHHIX 3roa [15,
c. 86].

Y AiTepatypi BWUCAOBAEHI ABi OCHOBHi NO3u-
Ljii CTOCOBHOMO MOMEHTY, 3 fKOro OQEPEHT CTae
3060B’A3aHWUM 3a CBOKO MPONO3ULLiEtD, 3B’A3KY i3 UMM
cHOPMYyAbOBaAHO TEOPIi «OTPUMAHHS» Ta «BiANPaBAEH-
HA». TIPUXUABHUKK TEOPIl «OTPUMaHHS» MOB’A3YHOTb
MOMEHT BWHWKHEHHSI 3000B’A3aHHOCTI odepeHTa
3 MOMEHTOM OTpUMaHHA odepTn appecatom [14,
c. 86]. IHWi BBaxatoTb, WO TaKUM MOMEHTOM € MO-
MEHT BiANpPaBAEHHA 0pepTH (Teopis «BiANpPaBAEHHSI»)
[12, c. 157 - 158]. AHaniz HopMm LK YkpaiHu ao-
3BOASIE 3p0OUTH BUCHOBOK NPO 3aKOHOAABYE 3aKpi-
MAEHHA TEOPii «OTPUMAHHS». 3 MOMEHTY OTPUMaHHS
odeptn il appecatom 3a 3aKOHOAABCTBOM YKpaiHW
odbepeHT cTae 3060B’A3aHNM CBOEHD NMPOMNO3KLIED, a
odepTa He Mmoxe ByTu BiakAMKaHa. Came B LiboMy Mo-
ASITAKOTb NPaBOBi HACAIAKM odepTn. Came ToMy ode-
PEHT NOBMHEH CMNIBCTABAATH CBOI All 3 iX MOXAUBUMM
FOPUAMUYHUM HACAIAKAMMU, LLLIO MOXYTb OYTU BUKAUKAHI
aKLIENTOM MOro opepTy.

Odeprta Mmoxe 6yTU 3pIMCHEHA B YCHIM UM MUCH-
MOBI1 GOPMi, @ TaKOX LUAAXOM BUMHEHHSA KOHKAO-
AEHTHUX Ail. OdepTa B yCHi dopMi Moxe ByTH 3aii-
CHeHa nia yac 6e3nocepeAHboro CrniAKyBaHHS CTOPIH,
y TOMY YMCAI MO TenedOHy, BiaeoTenedOHY («CKamm»)
Towo. ®opma NMCbMOBOI 0depTn Moxe ByTH pi3HO-
MaHITHOIO: MPOEKT AOrOBOpPY, AWUCT, IO MEpeAaHi 3a
AOMOMOIO TPAAMLIIMHOIO MOLUTOBOMO 3B’A3KY, EAEK-
TPOHHOI MOWTKM 4M GaKCOM, a TaKoX Teaerpama.
BBaxaemo, Wwo y 6iAbLIOCTI BUNAAKiB dopma opepTtu
NMOBWHHA BianoBiaaTM dopmi AoroBopy. Y ByAb-sikoMy
pasi HeobxiAHa MMCbMOBa MPONO3ULLISA YKAACTU AO-
rosip, LLO BIAMOBIAHO AO 3aKOHY YKAQA@ETLCS Y MUCH-
MOBI dopmMi. AKWO X Taka nponos3uuis byra Bu-
CAOBAEHa 0pepPeEHTOM YCHO, a NMPOEKT AOroBopy ByAo
MiAFOTOBAEHO iHLLOK CTOPOHOI), TO Taky MPOMO3MLIt0
Ha3Batn opepToro HE MOXHA.

Ha Hawy aymKy, opepTta y BUMNAAKY YKAGAEHHS
AOFOBOPY, O NoTpebye HoTapiaAbHOrO MOCBIAYEHHS
Moxe OyTW BUpPaXXeHa TiAbKW Y BUIASIAI MPOEKTY AO-

roBopy Ha HoTapiaAbHOMY OAAHKY, NianMcaHomMy ode-
peHToM. Be3nepeuHo, Taka NpPono3uuisa Moxe 6yTu
BUCAOBAEHA i B YCHIil YM MPOCTi NMCbMOBIN dopmi,
ane ii akuenTt He Byae MaTh NPaBOBKX HACAIAKIB ye-
pe3 AedeKkT popmu.

Mponosuuia yknactu AoroBip Moxe Bbauatvca
TaKOX i3 NMOBEAIHKM CTOPIH (KOHKAKOAEHTHUX Air). AK
NPUKAAA, MOXHa HaBeCTU Mopadvy TpamBas 4u Tpo-
Aenbyca Ha 3yMWHKY 3a YMOBMW, LLO BapTiCTb MPOi3AY
Ta MapLupyT Hanepea BiaoMi abo BisyaabHO BbOaua-
toTbCA. AK NyOAIUHY 0DEPTY Y KOHKAIOAEHTHI GOpMi
CAIA PO3rAfIA@TM | BUCTABAEHHSI TOBapy Yy MarasuHi.
BBaxaemo, L0 YKAAAEHHST AOTOBOPY KOHKAKOAEHTHU-
MW AISIMU CAiA BU3HATU MPUMYCTUMUM, AKLLO Aii ode-
peHTa BKAKOUALOTb BCi iCTOTHI YMOBUW AOrOBOPY.

HemMOXAMBUM 3pa€TbCA  3AIMCHEHHST 0depTy
LWASIXOM MOBYaHHSA, OCKIAbKM BOHO HE Aa€ MiACTaB
TpeTim ocobam 3HaTM NPO HaMip 0cobu yKAacTU AO-
rosip. Xoua Ha aymky C. A. AeHucoBa Taka odepta
MOXAUBA. AK NPUKAAA, BiH nuile npo odepty y Bu-
IAAAI MOBYAHHSA 3i CTOPOHU OPEHAOAABLSA MiCAA 3a-
KIHUEHHSI CTPOKY AOrOBOPY OPEHAH, Y BUNAAKY, SKLLO
OpeHAApP MPOAOBXYE KOPUCTYBaTUCA ManHOM 3a BiA-
CYTHOCTI 3anepeyeHb 3i CTOPOHU OpeHAOAaBUA [2,
c. 248]. OpHak, B AdHOMY BUMNAAKYy MOBYAHHSA OpPEH-
AOA@BLSA HE MOXHa PO3rAsaaTh Sk 0depTy, OCKIAbKK
M) CTOPOHaMMW BXE iCHYIOTb AOTOBIPHI BIiAHOCUHW.

Aonyctumictb nybAiuHOI odepTn 3akpinaeHa y
CT. 699 LK YKkpaiHu, BiAMOBIAHO AO SKOI MPONO3unLIs
TOBapy B pekAaMi, KaTanorax, a Takox iHLWKX onuncax
TOBapy, 3BEPHEHMX A0 HEBM3HAUYEHOIO KOAA OCib, €
ny6AIYHOIO MPOMO3ULLIEID YKAACTH AOTOBIp, AKLLO BOHA
MICTUTb YCi iCTOTHI yMOBM AOTOBOpPY. BucTtaBAeHHS TO-
Bapy, AEMOHCTPALLiA MOoro 3paskiB abo HapaHHS BinO-
MOCTEN Npo ToBap (OnucCiB, KataaoriB, GOTO3HIMKIB
TOLO) Y MiCLSIX MOr0 NPoAAXy € MyOAIYHOI NPOMNo3u-
LLIEHO YKAQCTU AOTOBIP HE3AAEXHO BiA TOMO YK BKa3aHa
LiiHa Ta iHLUi iCTOTHI YMOBMW AOTOBOPY KyMiBAI-MPOAAXY,
KpiM BMNaAKiB, KOAM MPOAABELb ABHO BM3HAUMB, LLO
BIAMOBIAHMI TOBap HE NMPU3HAYEHUIN AAA MPOAAXKY.

AHani3 Bka3aHOI CTaTTi AQ€ NiACTaBU BUAIAUTU
HacTynHi 03HakKW NybAiYHOT odepTu: 1) BOHa 3BEpPHE-
Ha A0 HEBM3HAYEeHOro kKoAa ocib; 2) i3 uiei nponoau-
Lii B6aua€eTbca BOAA odpepeHTa yKaacTu AoroBip; 3) ii
npeamMeTomMm Moxe byTu TiAbKK ToBap, a poboTu Ta no-
CAYTM — HE MOXYTb; 4) 3a 3araAbHUM MNpaBUAOM, BOHa
Ma€e MiCTUTK BCi iCTOTHIi YMOBW AOroBOpY. BUHATKOM €
BUCTABAEHHS TOBapY, AEMOHCTPALif Moro 3paskiB abo
HaAaHHS BiAOMOCTEN NMPO ToBap (ONUCIB, KaTaAoriB,
GOTO3HIMKIB TOLLO) Y MiCUSX MOTO MPOAaXy. Y TakoMy
BMMAAKY 3a3HAYeHHSs LiHWM Ta iHLWKMX 060B'A3KOBMX
YMOB He BUMaraerbCcs.

MybaiuHa odepTa BIAPIBHAETbCA BiA 3BUYAN-
Hoi. MMo-neplie, BoHa Mae OyTM appecoBaHa He
KOHKPETHI 0cobi, a HeBM3HAYEeHOMY KOAy ocib. [o-
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Apyre, HasaBHICTb iCTOTHUX YMOB He € 000B’SI3KOBOIO.
HesBaxaruu Ha BIAMIHHOCTI, NpaBOBi HACAIAKW 3BU-
YyanHoi Ta NybAIYHOT 0depTH criBnapatoThb.

AKTYaAbHUM € MUTaHHA MPO BiAMEXYBaAHHS ny-
6AiUHOT 0dEepTH Bip peKAaMK Ta iHLIKWX 3anpoLLEHb PO-
6UTVM NPONO3ULLIT YKAACTU AOTOBIP. Y AOPEBOAIOLNHIN
Pocii Taki 3anpolueHHs HasnBaAK TOProBo 0GepPTorD
i BOHa He Mana 03Hak 0depTh PUANYHOI. KOpnanyHy
odepty, nucas B. |. CUHANCbKUI, CAiA BIAPIBHATKU BiA
odepTn Toprosoi, 6e3 060B'sI3KOBOI CHMAK. PisHMUSA
MiXX HUMW 3BOAUTBLCA AO TOTO, LLIO MPUWHATTA TOProBoi
odepTn He TarHe 3a cob60t0 YKAAAEHHSI AOrOBOPY, Ha-
NPUKAGA, MPU HAACUAAHHI NPENCKYPaHTIB KAIEHTAM.
3aKOHOA@BCTBO L@pCbkoi Pocii He MICTMAO KpuTepiiB
AR BIAMEXYBAHHA FOPUAMYHOI 0DEepTH BiA TOProBoi
6e3 060B’3k0BOI cuAWM. HaBnaku, LUBeluapcbkuii
KOAEKC, BinBHAUYaE BKasaHWI aBTOp, 3aBXAM Nepep-
6auae 060B’sI3KOBICTb TOProBoi odeptTn. 3okpema,
BUCTaBKa TOBapiB i3 3a3HAYEHHSM LLiIHW BBaXaETbCH,
3a 3araAbHUM MpaBuAOM, Npono3suuieto [17, c. 185].

M. |. BpariHCbkuin nuule, WO nNpu NyOAIUHIN
odepTi BU3HAYEHICTb MPOMO3uLIi Y B3aEMOBIAHOCH-
Hax CTOPiH 3aAeXWTb BiA XapakTepy nponos3uuii, a,
OTXe, 3HATU HEBM3HAYEHICTb MOBMHEH TOM, XTO 3BEP-
TaETbCS i3 NPono3uLieto. AKLWO BiH 6axae BUCTYNUTH
3 odepTot, MoMy HeobXxiAHO NPSIMO BUCAOBUTU Le
B Mpono3uuii, He NPUMYLLYHOUN iHWY CTOPOHY 3AO-
rapyBaTtucs, WO CAiA PO3YMITW MiA BIAMNOBIAHWM MO-
BiAOMAEHHSIM [4, c. 204]. Taky X no3uujto 3anmae
YKpPaiHCbKMI 3aKoHOoAa@BeLb. B cuay u. 2 c1. 641 LK
YKpaiHu peknama abo iHLWwi npono3ulii, appecoBaHi
HeBM3HaAUYEeHOMY KOAy OCib, € 3anpoLleHHsAM PobuUTH
NPOMNO3uLIT YKAACTM AOTOBIP, AKLLO iHLLIE HE BKa3aHo y
peknaMi abo iHLWKX NPONo3uLsX.

3 ypaxyBaHHSIM LbOro MOXHa BUAIAUTU O3HAKM,
LLIO BIAPI3HAOTbL pekAaMy Bia obepTu: 1) 3BePHEHICTb
MO HEBM3HAUEHOIo KOAa 0cCib; 2) BIACYTHICTb ICTOTHUX
YMOB AOroBOpYy; 3) BIACYTHICTb HaMipy pekAramopaB-
LA YKAACTU AOTOBIP; 4) iIHGOpPMYBaAHHSA NPO HAsABHICTb
NeBHWX ToBapiB, POBIT, MOCAYr. AKWO X pekrama
MIiCTUTb iCTOTHI YMOBW AOrOBOPY Ta BUpa)kae Hamip
peKNnaMOAaBLST YKAGCTU AOrOBip, TO BOHa HabyBae
puc nybAiuHoi odepTu. AK NpUKAaa, MOXHa HaBECTU
peknamy ToBapiB y TeAemara3uHi i3 3a3HauyeHHAM
LiHKW, AKICHUX XapaKTepuUCTUK ToBapy Ta CTPOKIB MOro
AOCTaBKM.

3HaueHHA 3anpoLLeHHsA PobuTn odepTy NoArae
B TOMY, WO ocoba, fika Moro HanpaBWAa, MOXe BiA-
MOBWTUCSA BiA CBOET Npono3uLii 6e3 HacTaHHA AAA Hel
HeraTMBHWX NPaBOBKUX HACAIAKIB.

3 oragay Ha 4. 3 c1. 641 UK YkpaiHn odpepta
He HabyBa€ UMHHOCTI y BUMNAAKY ii BIAKAMKAHHS, sike
Moxe 6yTn 3piMcHeHe A0 MOMEHTY abo B MOMEHT i
OAepxaHHA appecatoM. Odepra oAepxaHa appe-
catoM, He MoXe 6yTW BiAKAMKa@Ha MPOTATOM CTPOKY

AN BIANOBIAI, SIKLLO iHWE He BKa3aHe Yy Hih abo He
BMNAMBAE 3 ii CyTi UM obCTaBMH, 3a AKMX BOHa byaa
3pobaeHa.

TakMm YnMHOM, BIANOBIAHO AO 3araAbHOro npaBu-
Aa u. 3 cT. 641 LUK YkpaiHu, odepTa nicas il oTpumMaH-
HA appecaToM € 6e3BiAKAMUYHOLD.

AOKTpUHa BIAKAMUYHOCTI 0pepTn XxapaKTepHa AAA
aHIAO-aMepMKaHCbKOro npasa, Ae BOHa rnboko pos-
pobAeHa Ta ONMPAETbCS Ha TEOPItO 3YCTPIUHOIO 3aA0-
BOAEHHS, fIka € HapKHUM KaMeHEM YCbOro aHrAo-
aMepUKaHCbKOro AOroBipHOro npasa. [poTe BOHa
NPW3BOAWUTb A0 HaraTbox HE3Py4YHOCTEN Yy CydacHOMY
TOProBeAbHOMY 000POTi, KOAM AASI @aHaAi3y odepTu
aKUENTaHT MOBWHEH OyTW BMEBHEHWH, WO odepTa
He byae BiAKAMKAHA AO 3aKiHUEHHS MEBHOrO CTPOKY.
ToMy amMmepuKaHCbKe NpaBo MAE B HAMPSAMKY MNOCTYNno-
BOI BiAMOBMW BiA TEOPIT BIAKAMYHOCTI OpepTu.

Y BK 1a MpuHumnax YHIAPYA BxuBatoTbCa TEP-
MiHW «CKaCyBaHHS» Ta «BIAKAMKAHHS» odepTu. 3MmicT
MOHATTA «CKaCyBaHHS» BIAMNOBIAGE 3MICTY MOHATTA
«BIAKAMKAHHS» 3a 3aKOHOAABCTBOM YKpaiHW. Tak, B
cuay ct. 15 BK, c1. 2.3. MpuHumnis YHIAPYA odepra,
HaBiTb KOAM BOHA € HEBIAKAMUHOMD, MOXe OyTW CKa-
coBaHa OdEPEHTOM, AKLLO MOBIAOMAEHHS MPO CKa-
CyBaHHA OAepXaHO appecaTtoM odepTu paHille, HixX
cama odepTa, Yn OAHOUACHO 3 HEIO.

Aelwo HWKUM € 3MICT TEPMIHY «BIAKAMK@HHS».
BianosiaHo po cT. 16 BK, cT. 2.4. MpuHumnis YHIAPYA,
CT. 2:202 (3) MNpurHUKMNIB EBPONENCHKOrO KOHTPAKTHO-
ro npasa [16] (pani — MpuHumMnK EKIT) - NOKKM AO-
roBip He yknapeHo, odepta Moxe OyTWM BiAKAMKaHa
0dEPEHTOM, AKLLO MOBIAOMAEHHS MPO BIAKAMKAHHSA
byae oAepXaHO appecatoM odepTu A0 BiANpaBAEHHS
HUM akuenty. OTKe, NpU YKAAAEHHI MiDKHapPOAHOrO
AOrOBOpPY KyniBAI-NpoAaXxy, 3a 3araAbHUM NpaBUAOM,
HEeobXiAHO BUXOAMTU 3 TOTO, LLIO BIAKAMKAHHA 0hepTu
MOXAMBE i MICAA IT OTPUMAHHA appecaToM, ane AO Bia-
NpaBAEHHSA aKLEeNTy.

BaXAnMBUM € NUTaHHA NPO GopMy Ta cnocid Bia-
KAMKaHHA odepTn, a came: UM MOBMHHI BOHM CniB-
napatM 3a GopmMol Ta cnocoboM BIAMPABAEHHS i3
camMo opepToto. 3aKOHOAABEL Y AAHOMY BUMAAKY
MOBUMTb. AK HaM 3Aa€TbCS, PopMa Ta Cnocib BiAKAW-
KaHHA 0bepTn He 3anexuTb Bip GopMK Ta cnocoby
BiANPaBAEHHA camoi 0depTu. BiaKAMKAHHA odepTu,
3AIMCHEHOI B NMCbMOBIN dopMi, Moxe byTn 3pobae-
He ycHO (no TeAnedoHy). HaBnaku, ycHa odepTta Moxe
6yTH BiAKAMKaHa LLUAAXOM HanpaBAEHHS BIAMOBIAHOIO
AucTa. Y 6yAb-IKoMy BUMAAKY MU 6 paanAK opepeHTy
06MpaTH Takui crnocié BIAKAMKAHHS, KM AO3BOASIE
3p00UTH Lie Y HAMKOPOTLLI CTPOKM | A€ MOMY yneBHe-
HiCTb B OTPMMaHHI Takoro NOBIAOMAEHHSA apapecaToMm
odeptn. A TOMy He 30BCIM BAAAMM 3AAETLCA BiAKAU-
KaHHS yCHOI odepTn AMcToMm. Halkpalmm cnocobom
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€ be3nocepepHE NOBIAOMAEHHS Mia yac 3ycTpidi abo
TenedoHOM.

Cepep iHLWKUX NIACTaB NPUNUHEHHA Al 0depTH,
HapsAy 3 il BIAKAMKaHHSIM, CAiA BUAIAVTUL BIAXUAEHHS
odepTH; 3aKiHUEHHSA CTPOKY, HAAQHOIO AAA aKLENTY;
aKLEenNT, y TOMY YMCAI 1 Ha iHLW WX yMOBaXx; cMepTb ode-
peHTa, No3baBAEHHS UM 0OMEXEHHSA MOro y Aie3pat-
HOCTi; NPUMUHEHHSA IOPUAMUYHOT 0cOBK — OdepeHTa.

LlikaBUM € nuUTaHHA NPO MOXAMBICTb BIALLKO-
AyBaHHS 36UTKIB NpW BiAKAMKaAHHI odepTu. Ha Halwy
AYMKY, B AQHOMY BUMaAKY 36MTKM BiALLKOAOBYBATUCS
He NMOBWHHI, 0oAHaK odepeHT 3060B’A3aHMIN KOMMEH-
cyBaTu appecary odbeptv BMAATKM, MOB’A3aHi 3 pO3-
rAAAOM OdEpPTH.

MipbuBatoUM MNIACYMKU BULLIEBUKAGAEHOMY, XO-
4YeMo 3p06UTU HACTYMHI BUCHOBKM:

1. OdepToto € AOCTaTHbO BM3HAYeHa NPOMNO3U-
Lis YKAGCTU AOTOBIp, WO aApecoBaHa KOHKPETHOMY
aApecarty, Lo MICTUTb BCi MOro iCTOTHi yMOBU Ta BWU-
paxae Hamip ocobu, sika il 3pobuaa, BBaxaTtu cebe
3060B’A3aHO0 Yy pasi ii npunHatTa. Odepta He €
npaBoYMHOM.

2. OdepeHT crae 3060B’sI3aHWIA CBOEKD NPOMO-
31LIEID Y MOMEHT ii OTPMMAaHHSI appecaTtoMm (Teopist
OoTpMMaHHSA). BianoBiAHO AO 3akoHOAa@BCTBa YKpaiHu

odepTa nicas ii oTpUMaHHA appecatoM € He3BiAKAMY-
HO0. [pK YKAGAEHHI MiXXHaPOAHOIro AOrOBOPY KyMiBAi-
NpoAaxy, 3a 3araAbHMM NpPaBUAOM, HEOBXiAHO BUXOAN-
TV 3 TOrO, LLO BiAKAMKAHHA ODEPTM MOXAMBE i MicAa i
OTPUMaHHA appecaToM, ane AO BiAMPaBAEHHS aKLENTY.

3. Odepta mMoxe OyTM 3AiIICHEHA B YCHIM UM
NMUCbMOBIN GOPMi, @ TaKOX LUASIXOM BUYMHEHHSI KOH-
KAFOAEHTHUMX Ail. Y BiablUOCTI BUNaAKiB ¢opma odep-
TW NOBMHHA BiaNoOBiAaTM GopMmi poroBopy. Popma Ta
€noci6 BiAKAMKAHHA 0pepPTU He 3aneXmuTb Bia GOpPMK
Ta cnocoby BiAnNpaBAEHHSA camMoi ohepTu.

4. MNybhaiuHa odepTa BIAPIBHSAETLCA BiA 3BW-
YyanHoi, OAHaK iX MpaBOBi HACAIAKM CMiBMaAaoTh.
Peknama, LLO MiCTUTb iCTOTHI yMOBU AOrOBOPY Ta BU-
paxae HaMip peknaMoAaBLA YKAACTWU AOTOBip, Haby-
Ba€ puc nybAivHOI odepTy.

5. OdepTta BTpaya€ UYMHHICTb MNicAs 1i BIAKAK-
KaHHS, Y pasi BIAXMAEHHS, NICAA 3aKiHUEHHST CTPOKY,
HaA@HOrO AAS akLENTY Ta y BUMAAKY akUeNTy, y TOMy
UMCAI 1 Ha IHLIMX yMOBaX; cMepTi odepeHTa, no3bas-
AEHHS UM 0OMEXEHHSI MOro Y AIE3AATHOCTI; MPUNUHEH-
HS1 FOPUAMYHOI 0cObK - odepeHTa.

[epcneKkTMBHUM Ta aKTyaAbHUM 3A@€ETbCS MO-
AAAbLLE AOCAIAKEHHS 0depTH, O 3AIMCHIOETbCA 3a
AOMOMOIO CUCTEM EAEKTPOHHOIO 0OMiHY AQHUMMU.

NITEPATYPA

1. Kyuep A. H. Odepra kak cTamus 3ak/ioueHus npeanpuHuMatesbckoro morosopa / A. H. Kyuep // 3akonopmarenbctso. — Ne 5. —

2001. — C. 43 — 52.

2. Ieuucos C. A. Hekotopbie o61ie BOMPOCH 0 Mopsiike 3akmouenus norosopos / C. A. Jlenncos // AkTyanbHble MpoGIeMbl rpaykaan-
cKoro mpasa : c6. ct. / mox. pen. M. W. Bparunckoro. — M. : CratyT, 1999. — C. 229 — 276.

3. boponosebkuit C. O. YknaneHHs, 3MiHa Ta po3ipBaHHS LOrOBOPY Y LHMBiJIbHOMY npaBi YKpaiHu :

12.00.03. / C. O. Boponosebkuii. — X., 2005. — 20 c.
4. JloroBopHoe mpaso. Kuura nepsas :
2011. — 847 c.

aBToped. AMC. .. KaHA. IOPUA. HAYK :

O6ume nonoxenuss / M. Y. Bparunckuii, B. B. Burpsanckuii. — 3-e usn., crep. — M. : Cratyr,

JlorosipHe mpaBo Ykpainu. 3araibHa yactuna : Hasu.noci6. / [T. B. Bomnap, O. B. Isepa, H. C. Kysnewuosa Ta iu.] ; 3a pen. O. B. Jlze-

5.
pu. — K. : IOpinkom Inrep, 2008. — 896 c.

6. llusinbuuii komexc Yrpainu : 3axkon Yrpainu Ned35-1V Bix 16.01.2003 p. // Odiuiiinuii Bicuuk Yxpainu. — 2003, — Nell. — Cr. 461.

7. Koupenuis Opranisauii O6’ennanux Hauiit mpo norosopu Mixkuapoanoi Kymiesi-npoaasxy Tosapis sin 11 keitas 1980 poxy // Odiuitinuii
BicHUK Ykpainu. — 2006. — Ne 15. — Cr. 1171.

8. Tlpunumnu mixkuapoaHux Komepuiiinux morosopis Bix 01.01.1994 p. (Ipunurnu YHIAPYA) [Enekrpounnuii pecypc|. — Pexxum poctymny :
I[TpasoBa cucrema JIITA:3AKOH.

9. Xanguua P. O. 3HaueHne u CyIIHOCTb JOTOBOPAa B COBETCKOM COLMAMHCTHUECKOM rpakmanckom mpase / P. O. Xanduna ; oTB. pej.
B. H. Moxeiiko. — M. : Msn-so AH CCCP, 1954. — 239 c.

10. Hosuuxkuit M. B. O61iee yuenne 06 o6si3aTenbCcTBe / WU. B. Hoeuuxuii, JI. A. Jlynu. — M. : Tocropusnar, 1950. — 416 c.

11. Hodde O. C. Obsasarenscrennoe npaso / O. C. Modde. — M. : IOpunuueckas auteparypa, 1975. — 880 c.

12. Anexcannpos H. T. [IpaBo 1 3aKOHHOCTb B MepHON Pa3BUTOro cTpouTesbcTsa kommyrusma / H. T. Anekcannpos. — M. : Toctopusnar,
1961. — 271 c.

13. Anexcees C. C. OfHOCTOPOHHHE CHENKH B MeXaHH3Me TpaskiaHcKo-pasosoro perynuposanusi / C. C. Anexcees // Autosorus ypamn-
cKko#l uBuacTHkd, 1925 — 1989. — M. : Craryr, 2001. — 430 c.

14. Tapse ®. W. CoumanucTuueckuii rpaxaancko-npasosoit norosop / ®. U. Tasse. — M. : IOpuauueckas nutepatypa, 1972. — 168 c.

15. Kpacasuuros O. A. T'paknancko-mpaBoBoii 1orosop: mousatue, conepxanue, Gpynkumu / O. A. Kpacapunkos // AuTosorusi ypanbekoii
uuBuarcTHkd, 1925 — 1989. — M. : Craryr, 2001. — 430 c.

16. TIpuHLMIH €BPOMeiicbKOro KOHTPaKTHOro npasa [EnekTponnuii pecype]. — Pexkum noctyny : http://www.miripravo.ru/

17.

Cunaiickuii B. Y. Pycckoe rpaxaanckoe npaso (ITocobue x usyuennio T. X u. | u cenarckoii npaxtuku) / B. Y. Cunaiickuii. — Kues :
Tunorpadust A. M. Tlonomapesa, 1912. — 427c.



YACOMUCUMBINICTUKM B B O B @ @ @ @ @ @ @ @ @ @ @@ @ @@ @ @ 95

AHOTALIA

AeHucrok B.B. OdpepTta AK cTapia yKnapeHHA LUBIABHO-NPaBOBOro Aorosopy. - CratTs.

CtatTa npuUcBsAYEHa TEOPETUUYHMM Ta NPAKTUUYHMM NPoOBAEMaM NPaBOBOro PErYAIOBaHHS 0bepTH AK CTaAil yKkna-
AEHHS UMBIABHO-NPaBOBOro AoroBopy. OcobAMBY yBary NpUAIAEHO MUTAHHSAM MPaBOBOI NPUPOAK odepTH; il dopmu;
NopPsIAKY Ta GOPMU BIAKAUKAHHS; PO3MEXYBAHHIO 0bePTH, NYOAIUHOT 0depTH, 3anpoLLEHHA POOUTU 0DEPTU Ta PEKAAMM.

Karouyosi cnoBa: opepta, nybaiuHa odepTa, MPono3uLList YKAaCTU AOTOBIP, YKAAAEHHSI AOTOBODY.

AHHOTAUMUA

AeHucrok B.B. Odpepta Kak cTapua 3aKAIOUEHUA FPaXKAAHCKO-NPaBoOBOro Aorosopa. - Cratbs.

CtaTbs NOCBALLEHA TEOPETUUYECKMM U MPAKTUUECKMM NpobAeMam NMpaBOBOro PeryAMpoBaHus odepTbl Kak cTa-
ANV 3aKAOUYEHUSA TPaXAAHCKO-MPaBOBOro AoroBopa. OcobeHHoe BHMMaHWEe YAEAEHO BOMpOcam MpaBOBOW NMPUPOAbI
odepThbl; ee GopMbl; NopsiAka U GOPMbI €€ 0T3biBa; pa3rpaHUUeHK0 0depTbl, NyBAUUYHON 0dEepPTbl, NPUTAALLEHWUS AEAATb
odepTbl U pEKAAMBbI.

KaroueBbie caoBa: odepra, nybanuHas odepta, MPEANOXKEHNE 3aKAKOUUTL AOTOBOP, 3aKAIOUYEHKE AOrOBOpa.

SUMMARY

Denysiuk V.V. Offer as a stage of conclusion of a civil contract. - Article.

The article covers the theoretical and practical problems of legal regulation of offer as a stage of conclusion of
a civil contract. Special consideration is given to the questions of the legal nature of offer; its form; the order and the
form of its revocation; delimitation of offer, public offer, invitation to make offer and advertising.

Keywords: offer, public offer, offer to conclude a contract, conclusion of contract.
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3ATANIbHA XAPAKTEPUCTUKA OOIroBOPY NEPEBE3EHHA
NACAXUPA 3ANIBHUYHUM TPAHCNOPTOM 3A

3AKOHOAABCTBOM YKPATHU

Cipko PoctucnaB boraaHoBUY

3p00yBay kKadeapUu UMBIABHOTO NpaBa HaujioHaAbHOro yHiBepcuteTy «OAecbka opUAMYHA

aKapemia»

I—I paBoOBe peryAroBaHHA nepeBe3eHb nacaxu-
piB € OAHIEIO 3 HAMBaXAMUBILLMX KaTeropin B
UMBIABHOMY NpaBi YKpaiHu, 6e3 3’AcyBaHHA CyTHOCTI
Ta NPUPOAM SIKOI AOCUTb CKAGAHO 3PO3YMiTh OCOOAU-
BOCTi AOrOBOpiB NepeBe3eHHs1 nacaxupis, baraxy,
BaHTaxobaraxy Ta MNOWTW 3aAiBHUYHUM TpaHCMop-
TOM, NOPSAAOK IX YKAQAQHHSA, 3MiHW Ta NPUMNUHEHHS, a
TAKOX BIAMOBIAQABHICTb CTOPIH Ta iHLWI MUTAHHSA, AKI
BMHWKaOTb Yy 3B’A3KY 3i 3AIMCHEHHSIM NepeBe3eHb.
HesBaxatoum Ha NpoBeAEHHA kKoaMdiIKaUil LMBIABHO-
ro 3aKOHOAABCTBa YKpaiHu, Aeski MpobAeMHI nuTaH-
HA NepeBe3eHb NacaxupiB BperyaboBaHi He MOBHOK
MipOt0, Y 3B'SA3KY 3 UMM MUTaAHHA NPaAKTUYHOIO 3acTo-
CYBaHHA Ta BUPILLEHHA CMipHUX NMUTaHb, WO BWUMNAK-
BatOTb 3 AOrOBOPIB NepeBe3eHHNA 3aAi3HUYHUM TpaH-
CMOPTOM, 3aAULLIAETLCHA CKAAAHUM MUTAHHAM 4vepes
HaABHICTb 3HAUHOI KiAbKOCTi HOPMaTUBHMX aKTIB, LLO
PEryAroTb BIiAHOCUHMU B L chepi.

TeopeTnyHy OCHOBY AOCAIAXKEHHS CKAQAW HayKo-
Bi Mpaui Takux npaBo3HaBuiB, AK C. C. ArekceeBa,
A. T. bukoBa, M. |. bpariHcbkoro, B. B. BiTpAHCbKOrO,
I. C. Iypesuua, O. B. Asepu, A. C. Aosreprta, B. A. Eria-
3apoBa, O.C. lodde, O. 0. KapnoBa, A.A. KelniHa,
H. C. KoBaneBcbkoi, B. B. Ayub, O.A. MakoBCbKOrO,
A. A. MeaBeA€eBa, A. . Panonopr, A. M. PybiHa,
I. M. CaBiueBa, O.l.CadoHunk, 0. M. CapikoBa,
€. 0. XaputoHoBa, M. €. XoayHoBa, P. L. LinHuaa3e,
X. I. Weapua, A. M. lleBueHko, I ®. LlepweHeBnya
Ta iHLWMnX.

MeToto CTaTTi € HayKOBMW aHaAi3 3aranbHMX
NMOAOXEHb AOrOBOPY MEPEBE3EHHA Macaxupa 3aAis-
HUYHUM TPAHCMNOPTOM AK OKPEMOrO iHCTUTYTY AOro-
BipHMX 3000B’A3aHb Ta aHaAi3 YMHHOIO 3aKOHOAAB-
cTBa YKpaiHW, TEOPETUUHMX Ta NMPAKTUUHUX NPoOAEM,
WO BWHUKAKOTL Yy cdepi 3aniBHUUYHUX NepeBe3eHb
nacaxupa.

3ani3HuLi NOBWMHHI 3abe3neuvyBati NotTpebun Ha-
CEeNEHHSl Y MacaxXMpCbKUX MepeBe3eHHsX, be3neky
KOPWUCTYBAHHSI 3aAiBHWMYHUM TPaHCMOPTOM, HeOo6-
XiAHI 3pYyYHOCTi, AKicHe 0B6CAYroByBaHHSI nmacaxwmpis
Ha BOK3aAax i B Noi3pax, CBOEYACHe nepeBe3eHHs i
36epexeHHnA H6araxy i BaHTaxobaraxy [17; c. 57; 13;
c. 184].

OpraHisalis nepeBe3eHb NacaxwupiB, baraxy
Ta BaHTaxobaraxy BCTAHOBAIETbCS «[TopsaKkOM 06-
CAYrOByBaHHS rpOMaAsfH 3aAi3HUUYHUM TPAHCMOPTOM»
[7], a ymoBu nepeBe3seHb — «[IpaBMAAMK NEPEBE3EHDL
nacaxwupis» [8]. BianosiaHo a0 n. 2.1.1. «[1paBuA ne-
peBe3eHHs1 nacaxwupis, baraxy, BaHTaxobaraxy Ta
MOLWTKU 3aAIBHWUYHUM TpaHCNOPTOM YKpaiHW» (AAAi —
lpaBuAa) nepeBe3eHHA MnacaxupiB 3AIMCHIOETbCSA
MiX BCiMa 3aAiBHUYHUMM CTAHLISAMW Ta 3yNUHKOBUMMU
NyHKTAMM, BIAKPUTUMU AN MOCAAKW, BUCAAKM naca-
XWPIiB, 3@ PO3KAAAOM PYXY NacaxXMUpPCbKMX NOI3AIB, 3a-
TBEPAXEHUM Y BCTAHOBAEHOMY MOPSAAKY. [pu Lbomy
3aranbHi MOAOXEHHSA LLOAO NepeBe3eHHsA nacaxupy
nepepbdaueHi ct. 910 LK YkpaiHu [3].

3a AOroBOpPOM MepeBE3eHHA nacaxupa 3aAis-
HUYHMM TPAHCNOPTOM OAHa CTOPOHa (NepeBi3HUK)
3060B’A3yETbCA NEPEBE3TU APYrY CTOPOHY (Macaxupa)
AO MYHKTY MPU3HAYEHHS, a B pasi 3paBaHHA baraxy -
TaKOX AOCTaBMWTU BaHTaX AO MyHKTY NPU3HAYEHHS Ta
BMA@BaTH 1oro ocobi, o Mae NpaBo Ha OAEpPXKaHHSA
6araxy; npu UbOMY Macaxup 3000B’AI3yeTbCA CMAa-
TUTW BCTAHOBAEHY MAATy 3a Mpoi3a, @ MpU 3AaBaHHi
BaHTaXy — | 3a npoBe3eHHs1 BaHTaxy [16, c. 200].
AoroBip nepeBe3eHHA Nacaxupy Ta baraxy noceipyy-
€TbCA BIANOBIAHO KBUTKOM i BaraxxHotO KBUTAHLLEO.

3a 3araAbHUM MPaBUAOM, 3a3HAUYEHUN AOroBip
€ NAaTHUM, OAHAK € MeBHa rpyna rpoMapsiH, SKUM
3aKOHOAABCTBOM HAAAETbCA NpaBo Ha 6Gesonaat-
HUIM Npoi3A (MepiopMyHO abo MOCTIMHO) (HanpuKAaa,
AWTMHA Yy BilLji AO CEMU POKIB CAIAYE 3a MacaXupom
6e30nAaTHO, AKLLO He 3aiMae okpemMoro micus) abo
npaBo Ha MiAbFOBMIA MPOI3A (HAaNPUKAAA, CTYAEHTaM,
yyacHukam aBapii Ha YAEC ToLLo).

«[lpaBrAaMK NepeBe3eHHA nacaxupis, Haraxy,
BaHTaxobaraxy i MowT1 3aAi8HUYHUM TPaAHCMNOPTOM
YKpainn» nepepbauveHi 0cobAMBOCTI NepeBe3eHHSA
OKpeMMX KaTeropiv baraxy, BaHTa)xobaraxy, okpe-
MWX KaTeropi nacaxupis (aBToMobiAiB, BaHTaxy
HBY, nepeBe3eHHs AenyTaTiB TOLLO).

AOroBip nepeBe3eHHA nacaxupa 3aAi3HUYHUM
TPAHCMNOPTOM HaAEXWUTb A0 KOHCEHCYaAbHUX AOrOBO-
piB, NPU LBOMY MOPAAOK YKAAAEHHS AOTOBOpPY nepe-
BE3EHHA nacaxupa BiAPIBHAETbCA NEeBHOK cneundi-
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KOK, SIKa MOASiTaE B TOMY, LLO 3a3HAYEeHUI AOrOBIp
HaAEXWUTb A0 MYOAIYHUX AOrOBOPIB, Y 3B’A3KY 3 UMM,
3aAi3HMLUSA 3060B’s1I3aHa BCTYMNUTK 3 MAcaxXmMpoM B AO-
roBipHi BIAHOCUMHU Ta BUKOHATU Take MepeBe3EHHS.
[MpK LBOMY OCHOBHiI YMOBW AOrOBOPY MEpeBE3EHHSA
AAS BCiX Macaxupis, siki npuabann BiANOBIAHI NPOi3HI
AOKYMEHTU, MOBUHHI 6yTW OAHAKOBUMM.

3a cnocobom yKhapeHHA AOTOBIp NepeBe3eHHs
nacaxupa 3ani3HUYHUM TPAHCMOPTOM HaAEXUTb AO
AOroBOpiB NpPUEAHAHHS, TOBTO MOro yMOBM BU3Ha-
YyatTbCs B CTAaHAAPTHUX dopMaXx, siKi po3pobAatoTLEA
BiAMOBIAHMM OpPraHOM BMKOHABYOI BAAAM Ha MiACTaBI
NPaBoOBUX aKTIB, i MOXYTb OYTU NPUNHATI NacaXxupom
He iHaKLe AK LWASXOM NPUEAHAHHA AO BXE iCHYHYOI
dopmu.

Ha 3aAisHUYHOMY TpaHCMOpPTi € OKPeMi BUAU AO-
roBOPiB NepeBe3eHHA MnacaxXupiB, AKi MOAIAAIOTbCS
Ha kaTteropii: 1) B 3aA€XHOCTI BiA LUBUAKOCTI pyxy — Ha
LUBUAKICHI, LUBUAKI Ta Macaxunpcbki; 2) B 3aAeXHOCTI
BiA BIACTaHi CAIAKYBaHHA — AaAbHI, MiCbKi Ta NPUMICb-
Ki [1; 18, c. 150].

YKAQAEHHSA AOTOBOPY NepeBe3eHHSA | GaKkT onAa-
TV 3@ NPOI3A NIATBEPAXYETLCS HAABHICTIO y Nacaxupa
KBUTKa BCTAHOBAEHOI GOPMM (30KpEMA, KBUTKU BUAA-
HOTbCA 3 3a3HAUYEHHSIM NpPi3BULLEA Nacaxupa).

Y BMNaaKy 3padi A0 nepeBeseHHs baraxy naca-
XWPY BUAAETbCS BaraxkHa KBUTaHLSA, LLO MiCTUTb BipO-
MOCTi NP0 KiAbKiCTb Ta Miclb Ta Macy 6araxy. 3riAHO
npaBvMAaM MNePEBE3EHHA BTPAUYEHW KBUTOK He Mo-
HOBAIOETbLCA, @ Npu BTPaTi BaraxHoi KBUTaHLT 6arax
BMAAETBLCS Ha NIACTaBi MTMCbMOBOI 3adBUW Nacaxupa.

llpeameToM AOroBOpPY NepeBE3EHHS Macaxu-
pa (K OKPEMOro BUAY AOFOBOPY NEPEBE3EHHSA) € Ail
nepeBi3HMKa LLOAO AOCTaBKKU Nacaxupa B MyHKT Npu-
3HaUYEeHHs, a NpuY 3padi nacaxupom baraxy — b6araxy,
AKWI NOBUHEH ByTW BUAGHWI YNTIOBHOBAXEHIM Ha MOro
OTPMMaHHA 0cobi, a TaKoX Aii nacaxwupa no cnaarti
BCTAaHOBAEHOI MAATK 3a NPoi3A Ta NPOBi3 baraxy.

OcobAuBiCTb Cy6’€EKTHOMO CKAaAy 3a3HauyeHoro
AOTOBOPY MOAAITAE B TOMY, LLO B AKOCTI Nacaxupy Bu-
cTynae ¢isnyHa ocoba, a B AKOCTI MOro KOHTpareH-
Ta - NepeBi3HWKa — BWUCTYNae TpaHCMOPTHa OpraHi-
3alisl, SiKa 3a UUHHUM 3aKOHOAABCTBOM BWM3HAETbCS
cy6’ekToM nybAivHOro npasa.

CTpaxyBaHHS nacaxupiB 3aAi3HWYHOrO TpaH-
CNopTy BIAMOBIAHO A0 3akoHy YKpaiHu «[1po cTpa-
XyBaHHs» [2, c. 9] € 0OAHMM 3 BUAIB 060B’A3KOBOrO
CTpaxyBaHHS.

3micToOM 3a3HauYeHoOro AOroBOPY € CYKYMHICTb
Moro ymoB. AOroBip NepeBe3eHHs HaAIASE Nacaxupa
NEBHUMWU MpaBaMu, WO BU3HAYalOTb MPU3HAYEHHS
CamMoro AOroBOpY Ta BPaXOBYHOUMX OCOOAMBI XUTTEBI
06CTaBUHM, LLIO MOXYTb BUHUKHYTK Y NEBHMUX FPyn uum
HaBiTb OKPEMUX MacaxupiB (HanpuKAap, NOBEPHYTU
npUABaHUIN KBUTOK NEPEBI3HUKY 3 OAEPXKAHHSM MOro

BapTOCTi 3@ BUHSATKOM BCTAaHOBAEHOro 360py, pobuTH
3YMUHKKW Ha LUASIXY CMOAYYEHHS TOLLLO).
Macaxup 3ripAHO 3 UYMHHUM 3aKOHOAABCTBOM
Mae npaBo Ha: 1) 6e3neuHy i CBoeuacHy AOCTaBKY AO
MiCUSi NPU3HAUEHHS, BKA3aHOrO B MPOI3HOMY AOKY-
MeHTI, 06CAYroByBaHHSA MiA Yac NepeBe3eHHs 3riAHO
3 BCTAHOBAEHUWMU HOpMaMM; 2) NOCTAaBAEHHA BUMOT
AO MEPEBI3HMKA LLOAO BUKOHAHHS HUM YMOB MPOI3AY
3rinHO 3 AOrOBOPOM MPO nepeBe3eHHs; 3) 6esnaatHe
nepeBe3eHHs i3 co60t0 36 Kr pyuyHOI Nokaaxi; 4) ne-
pPEeOPOPMAEHHS MPOI3ZHOIO AOKYMEHTa; 5) oAepXKaHHSA
BiA MepeBi3HMKA NOBHOI i CBOEYACHOI iHpopMaLii Npo
nepeAik MOCAYT, WO HaAakTbCA, iX BapTiCTb, iHGOpMa-
il Mpo pO3KAAA Pyxy MOI3AIB Ta iH.; 6) nepesianpas-
AeHHsi Baraxy, noBepHeHHs baraxy Ha 3aAi3HWUHY
CTaHLiO BIANPaBAEHHSA; 7) BIALLKOAYBaHHS nepesi-
3HUKOM 36UTKIB 3a BTPAUYEHUIM UM NOLLIKOAXKEHWI BaH-
Tax abo BaHTaxobarax 3riAHO 3 BCTAHOBAEHUM cCrie-
LiaAbHUM 3aKOHOAABCTBOM NOPSAKOM TOLLLO.
Macaxup 3060B’A3aHUM: 1) cnAaTUTK 3aAi3HMLI
BCTAHOBAEHY NAATy 3a MOi3AKY UM nepeBe3eHHs bara-
Xy (BaHTaxobaraxy); 2) 3AiMCHIOBaTH MOI3AKY TiAbKK
3a HaAABHOCTI MPOI3HOIro AOKYMeEHTa; 3) AOTPUMyBaTU-
€Sl Ha TepUTOPIi 3aAi3HULI Ta MiA YaC NOIBAKM rpOMaA-
CbKOro MOpPsAAKY, lNpaBuA NepeBe3eHHSs, MPOTUMOXEX-
HUWX Ta CaHiTapHO-eMiAEMIOAOTIYHUX NPaBUA TOLLO.
OCKiAbKM  3a3HauYeHuin AoroBip € nybAiuHO-
nNpaBOBUM, TOMY Ha TPAHCMOPTHI OpraHidauii 3aranb-
HOrMO KOPWCTYBAHHA MOKAAAAQIOTbCS MEBHI MyOAiYHO-
npaBoBi 060B’A3KM, AKI CNPSIMOBAHI Ha CTBOPEHHSA
HeOBXiAHMX YMOB AASl HAAeXHOro O6CAyroByBaHHS
rpoMaasiH. Y 3B’A3KY 3 UMM, K NPaBUALHO 3a3Haua-
€TbCA B AiTepatypi, 060B’I3KM TPAHCMOPTHUX Opra-
Hi3aUii NoAiAAOTbCA Ha Tpu rpynu: 1) 3abeaneuntu
BCIM MOTEHLUiMHUM nacaxupam PiBHI yMOBW MaM-
6yTHBOrO AOFOBOPY MEPEBE3EHHS; 2) CTBOPUTU MiHi-
MaAbHY HeobXiAHY MaTepianbHy a3y AAS NpUABAHHSA
nacaxmpcbKoro KButka; 3) chopmyBaTu CUCTEMY iH-
dopmMaLinHOro 3abeaneueHHs AN MOXAMBOCTI KOX-
HOI 3aiHTepecoBaHOi 0CObM OTPUMATU BUUEPIHI BipO-
MOCTI LLOAO 3anAaHOBaHOI Noi3akm [15, ¢. 15].
3a3HaueHi 060B’sI3KM TpaHCMOPTHMX OpraHisa-
i HocATb 3abe3nevyBanbHO-OPraHi3aLinH1Mi Xxapak-
Tep (@ CTOCOBHO MaMBOyTHiX AOrOBOpIB NepeBe3eHHs
nacaxupiB MOXYTb PO3rASIAGTUCS TaKOX B AKOCTI «Ne-
PeAAOroBipHUX» 060B’sI3KIB), LLLO AOKAAAHO PEernaMeH-
TYHOTbCS CneLjaArbHUM 3akoHopaBcTBOM [12, ¢. 305].
MNepeBi3HWK Mae nNpaBo: 1) BIAMOBUTU Macaxwu-
py Yy NepeBe3eHHi y BMNaakax, nepepdayeHmnx 3aKo-
HOA@BCTBOM; 2) PO3MNOPSIAUTUCA Baraxem nacaxu-
pa, AKLLO BiH He 6yB BUTpebyBaHUI Y BCTAHOBAEHUM
MpaBrAaMu TepMiH; 3) BIAMOBUTUCA Y MPUMHATTI BaH-
Taxobaraxy y BMnaakax, nepepbayeHnx npaBuAamu;
4) BiAMOBMTM Y MOCAALL B MOI3A NpW NpeA’ABAEHHI na-
CaXWPOM HEAIMCHMX MPOI3HUX AOKYMEHTIB TOLLO.
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OCHOBHUMW 060B’A3KAMU 3aAi3HULI €: 1) 3AiN-
CHIoBaTK 6e3neyHe NepeBe3eHHs nacaxupa A0 NyHK-
Ty NPU3HAUYEHHS, BKa3aHOro y Npoi3HOMY AOKYMEHTI;
2) nepeBe3™M Harax nacaxumpa A0 MyHKTY NpU3Ha-
YEHHS, BKa3aHOro B NPOBiI3HOMY AOKYMEHTI, Ta BUAA-
T MOro Nacaxunpy 0cobucTo abo ynoBHOBAXEHIN HUM
0cobi; 3) cBOEYaCHO AOBOAWUTU AO NMacaxmupiB Ta ocib,
sIKi 3ycTpivatoThb, iHPopMaLLito Npo NpMbyTTa Noi3aa Ta
3MiHW Y po3KAapi; 4) 3abea3nevyBaTi BiAMOBIAHICTb BU-
6opunx NpUMiLLEHb, ByAIBEAD Ta PYXOMOTO CKAGAY AO
HOPMAaTUBHUX AOKYMEHTIB LLIOAO IX EKCNAyaTallii Ta Ha-
AaBaTtu nacaxupam, 3riAHo 3 BCTaHOBAEHUMU HOpMa-
MW, NPUMILLIEEHHSI AAA OYiKyBaHHS; 5) 3abea3neuvyBaTu
CXOPOHHICTb PYy4YHOI MOKA@Xi MacaxupiB y kKamepax
CXOBY, a 6araxy Ta BaHTaxobaraxy - B CXOBMLLAX Ta
niA Yac NepeBe3eHHs ToLo.

KoAo 0CHOBHMX 000B’A3KIB NepeBi3HWKa Nepea-
6aueHo caMWMM BM3HAUYEHHSAM AOTOBOpPY NepeBe3eH-
HA nacaxupa, npote UMM 060B’A3KM NepeBi3HUKa
He 0BMeXytoTbCsl, L0 MOSICHIOETbCS HasIBHICTIO 3a-
6e3neyeHnx NpaB nacaxvpa, 30kKpema, 060B’A3KOM
3aAi3HULI € He AULLIE AOCTaBUTU nacaxupa y MyHKT
NPW3HaAYeHHS, ane 1 B Nepioa BUKOHAHHA BKa3aHOro
000B’A3KY CTBOPUTM Nacaxupy 6e3nevHi i KoMbopTHi
yMOBM Noi3pkn [14, c. 237].

Omxe, 3a cnocoboM NpaBOBOro PEryAroBaHHS
BCi 000B’SI3KM NepeBi3HUKa MOXHA MOAIAUTU Ha ABI
rpynu: 1) 060B’sI3KK, WO BUMNAMBAIOTb i3 nepepbave-
HUX 3aKOHOAABCTBOM MpaB Macaxmpis, LLIOAOC 3abes-
neyeHHs uMx npa.; 2) 060B’A3KM NepeBi3HMKA, AKi
BCTAaHOBAEHI i pernameHToBaHi 6e3nocepeAHbo TpaH-
CMOPTHUM 3aKOHOAQBCTBOM.

MepeBeseHHA Garaxy Ta BaHTaxobaraxy.
OAHMM 3 OCHOBHMX 0O0B’AI3KIB NepeBi3HUKa € 3abe3-
neyeHHs 6e3nekn nacaxupa i 36epexeHHs pe-
yen, Wo 3 HMUM nepeBo3saTbes (CT. 910 LIK Ykpainu).
[peameTom A0OroBopy NepeBe3eHHsA Nacaxupy Ta ba-
raxy € Aii nepeBi3HMKa 3 AOCTaBKM Baraxy A0 NMyHKTY
NpPU3HaYeHHA i BUAAYI MOro ynoBHOBaXeEHiN 0cobi.
Mpr uboMy HeobXiAHO BIAPI3HATM peui, AKi nepeBo-
3ATbCA MacaXupom (py4uHy MOKAaXy) Bip peuen, fAki
nacaxup 3Aa€ 3aAi3HULI 3@ HaraxHow KBUTAHLLED
(6araxy). PyyHa rnokAaxa - peui, WO 3HAXOAATbCH Y
BOAOAIHHI Macaxupa niap Yyac nepeBe3eHHs, NAaTta 3a
nepeBe3eHHsT IKUX He BHOCWUTBLCSA (BUHSATOK, — SKLLO
Bara rnepeBuLLye BCTaHOBAEHY HOpMy). barax - ue
peui 1a iHWi MaTepiaAbHi LHHOCTI, L0 BiANPaBAAOTb-
Csl Macaxupom 3a OKpeMy MAaty 3a HasiBHOCTI Mpo-
iIBHMX AOKYMEHTIB y 6araxxHoMy BaroHi, iK1t npsimye
B TOMY CaMOMY HanpsiMKy, LLLO i nacaxwup, nNpo Lo Bu-
AA€ETbCA GaraxHa KBUTaHUiA. BaHTaxobarax - BaH-
Tax, WO NepeBO3UTLCA B MacaXUPCbKUX i NOLUITOBO-
6araxHux noizpax [6; 14, c. 139].

BWHUKHEHHA Yy MepeBi3HMKa 060B’sid3ka 3 AO-
CTaBKMK baraxy Ta BMA@Yi MOro y NyHKTi NPU3HAUYEHHS

nacaxupy abo iHLWin ocobi, Aka Mae nNpaBo Ha MOro
OAEPXaHHS, 3aAeXWTb BUKAKOUYHO BiA Aii caMoro na-
Caxupa, AKi 3AIMCHIOITECA HUM Y MEeXax YKAGAEHOTO
AOrOBOpPY NepeBe3eHHs. Y BUNaAKy peaaisauii naca-
XMPOM CBOro npaBa Ha 3pady 6araxy nepeBis3HUKY,
Yy OCTaHHbOIO BMHWKAE 0OOB’A30K LLIOAO CBOEYACHOT
AOCTaBKM Baraxy A0 MyHKTY MpuU3HauveHHs, 3abesne-
UEHHs Moro 36epexeHHs Nia Yac NepeBe3eHHs i BU-
Aaui Moro ynoBHOBaXeHin ocobi. Y BMnaaky nepese-
3€HHSA MacaXxX1poM AULLIE PYYHOI MOKAAXI, MOro MpaBo
Ha 3paBaHHA 6araxy 3aAMLLIAETbCS HEPeani30BaHUM,
i BiAMOBiIAHO, 3000B’A3aHb Y 3aAi3HULI 3 LbOro Mpu-
BOAY He BUHUKaE.

3aKoHOM BMW3HA4Y€eHi NUTAHHA KOHTPOAKD Nepe-
Be3eHb i 0OCAYroByBaHHA MNacaxupiB, AKWNA 3Aii-
CHIOETbCA MOCAAOBMMKW Ta CAyx60BMMKM ocobamu
3aAi3HULb, KOHTPOAEPaMU-PEBIZOPaAMU MOI3AIB, Npa-
LiBHUKAMKW TEXHOAOTUHOIO KOHTPOAKD, peBi3opamu-
iHCTPYKTOpPaMK 3 KOHTPOAK MaCaXWMPCbKMX MOI3AIB
LLIOAO AOTPUMAHHA MNacaxupamu Ta NepPeBi3HUKOM
Bumor CtaTyTy 3aAnisHUUb YKpaiHu [6], «[Mopaaky 06-
CAYrOBYBaHHSI FPOMaAfH 3aAi3HWMYHMM TpaHchnop-
TOM», «[IpaBUA MOBEAIHKM TPOMAASIH Ha 3aAi3HUYHO-
My TPaHCMOPTi», MOCAAOBMX IHCTPYKLLIN TOLLO.

KoxeH y4yaCcHUK NepeBi3HOro NPOoLECY HECE BIA-
NMOBIAGABHICTL MEPeA NacaXupom, BiANPaABHUKOM
BaHTaxobaraxy 3 MOMEHTY NPUMAHATTA Baraxy uu
BaHTaxobaraxy A0 nepeBe3eHHs i BUAadi H6araxHoi
KBUTaHLUIi [19, c. 726]. KoxHa HacTynHa 3aAi3HMLS UK
Cy6’eKT NiANPUEMHMLIbKOI AISIABHOCTI, AKUI NpUAMaE
6arax un BaHTaxxobarax, BCTynae TMM CaMuM Y AOTO-
Bip nepeBe3eHHs i NoKAapae Ha cebe BCi 060B A3KM,
AKi BUHUKAIOTb MPU LbOMY.

Mpn He3bepexeHHi baraxy Ta MPOCTPOYEHHSA Y
Moro AOCTaBLj, MEPEBI3ZHUK Hece BIANOBIAAABHICTb,
AKLLO HEe AOBEAE BIACYTHICTb CBOEI BUHU. MeXi Biano-
BiAQABHOCTI nepeBi3HWKa 3aAeXxaTb BiA OrOAOLLEHOT
BapToCTi 6araxy, a, AKLLO BOHa He ByAa oronolleHa —
PO3Mip BIALUKOAYBAHHSA BM3HAYaA€ETbCA MOro BapTic-
Tt0. KpiM TOro, nepeBi3HNK 3060B’A3aHUI NOBEPHYTU
NPOBI3HY MAATY, CTATHYTY 3@ NEPEeBE3EHHA BTPAYEHO-
ro, He 36epexeHoro, 3iNCOBaHOMO YK YLIKOAXEHOro
H6araxy. 3a NPOCTPOUYEHHS AOCTaBKM Haraxy crnaady-
€TbCA WTpad y NEBHOMY BiACOTKY BiA MPOBI3HOI NAATH,
NMPW LbOMY iHLI MOXAUBI 30UTKM BiALUKOAYBAHHIO He
NiAAATAOTb.

3a 3aranbHVWM MPaBUAOM Ha NEPEBI3HMKA He NOo-
KAapatoTbes 000B’A3KM LLIOAO 3abe3nedeHHs ix 36epe-
XEHHSI Ha LLASAXY NPSIMYBaHHSA, OCKiAbKK TypOyBaHHS
npo Le NOKAAAAETLCA Ha Nacaxupa (BUHATOK — He3a-
KOHHI Ail NpauiBHMKIB TpaHCNOPTHOI opraHidauii abo
B pe3yAbTaTi aBapii Ha 3aAi3HuUi). HaBnaku, 3aKoHO-
AABCTBOM Ha Macaxupa MOXyTb MOKAAAATUCH MEBHI
000B’SI3KM LLLOAO NEPEBE3EHHS PYUYHOI MOKAAXI.
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Kpim TOro, B iHTEpEecax 3axmMcTy NpaB nacaxupis
Ta NOKPALLEHHSA iX 06CAYroByBaHHS Ha 3aAi3HMLI ne-
peabayeHa BiAMOBIAAAbHICTb NEpPeBi3HUKA 3a 3aTpu-
MaHHS BiANPABAEHHS Ta NPMOYTTA nacaxupa y nyHKT
NPU3HAYEHHA y BUIAAAI cnAaTh WwTpady, are npu Ha-
SIBHOCTI BUHM 3aAi3HUL.

lMepeBi3HMK BIANOBIAGE 3a BTpaTy, HecTady,
ncyBaHHA abo MOLLIKOAXEHHA 6araxy i nowTu. BiH
BiaAnoBipae (y po3mipi pakTUUHOI LLKOAM) 3@ iX CXO-
POHHICTb 3 MOMEHTY MPUMUHSATTA iX AO NEPEBE3EHHS i
AO BMAQUYI OAEPXKYBaUy, AKLLO HE AOBEAE, LLIO BTpaTa,
HecTaua, nopya abo NoLIKOAXEHHA baraxy i nowTu
BUHUKAM BHACAIAOK OOCTaBWH, fIKi MEPEBI3HUK He
Mir 3anobirti i ycyHeHHA AKUX BiA HbOTO He 3anexa-
AO (CT. 127 C3Y).

Macaxup, Lo NOCTpaXXAaB BHACAIAOK 3aTPUMaH-
HA abo npubyTTa TPaHCNOPTHOro 3acoby, BNpaBi pea-
Ai30BYBaTW CBOE MPABO Ha 3axMCT CBOIX MOPYLUEHUX
npas, WO nepepbaveHi, 3okpema, 3aKoHOM YKpaiHu
«[1po 3axmcT NpaB crnoxmeadis» [5], BUMararum npu
LbOMY BIALLKOAYBAHHA MOMY MOpaAbHOI WKkoan [10;
20]. Pazom 3 TMM, HeobXiAHO PO3pPObUTH Ta KAaCUI-
KyBaTW MIACTaBM BIALLKOAYBAHHS MOPAAbHOI LLIKOAM

nacaxwupy B 3aAeXHOCTI BiA TOMO YK iHLLIOro BMUAY MNO-
PYLUEHHS, LLLO 3AIMCHUB MEPEBI3HUK.

Y BUNAAKYy 3amnoAiSiHHA LKOAM XMUTTHO abo
3AOPOB’t0 Nacaxupy 3aAi3HWUUS Hece nepep naca-
XWPOM BIAMOBIAGABHICTb 3a NpaBUAAMM, BCTAHOBAE-
HUMK TAaBoto 82 LK YkpaiHu. B iHTepecax 3axucty
npaB nacaxupa 3akoH, He3BaXatouu Ha HasfBHICTb
B AQHOMY BUNaAKY AOrOBOPY, BCTAHOBAKE AAA Maca-
XUPCbKMUX NepeBe3eHb N03aA0roBipHY (AEAIKTHY) Bia-
MOBIAAAbHICTb 3aAIBHULI NPU YLLKOAXEHHI XWUTTA abo
3A0POB’si Nacaxwupa.

ICHyBaHHA 3a3HauYeHoro npaBmAa MOACHIOETLCA
TMM, WO NEPEeBI3HUK AK AXEPEAO MIABMLLEHOIO He-
6e3neKku BiANOBIAAE 3a 3A0POB’S Ta XMTTA Nacaxmpa,
y 3B’SI3KY 3 UMM MOro BiAMOBIAGABHICTb HacTae Hesa-
AEXHO BiA HasiBHOCTI BuHU (cT. 1187 UK). Y Takux
BUMaAKax 3aKOHOM nepepbadvaeTbCst MOXAMBICTb BiA-
LUKOAYBaHHSI MOPaAbHOI LLUKOAM 3@ MpaBUAAMU, BCTa-
HOBAEHUMW UYMHHUM 3aKOHOAABCTBOM YKpaiHu [10;
11; 20]. Pazom 3 TMM, noTpebye BAOCKOHAAEHHS UMH-
HOMO0 3aKOHOA@BCTBA LLLOAO MOPSIAKY BiALLKOAYBAHHS
MOPAAbHOI LLKOAM, 3aBA@HOI Macaxupy Mia yac Ha-
A@HHSA NMOCAYT 3 MEPEBE3EHHSA.
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AHOTALIA

Cipko P.b. DoroBip nepeBe3eHHA NacaXxupa 3aAisSHUYUHUM TPAHCMOPTOM: 3araAbHi NOAOXKEHHA. — CTaTTs.

B 3anponoHoBaHil cTaTTi HAAAETLCA 3araAbHa XxapakTepPUCTHKa AOrOBOPY NEPEeBE3EHHA Nacaxupa 3ani3HUUYHUM
TpaHCMopToM. [pKU LIbOMY HAroAOLLYETbCS, LLO NEPEBIZHUK K AXEPEAO NIABULLEHOT Hebe3neKku BiANOBIAAE 3a 3A0POB’S
Ta XUTTA Nacaxupa, y 3B’3Ky 3 UMM, MOro BiAMOBIAAABHICTb HACTa€ HE3AAEXHO Bip HAABHOCTI BUHW.

KAlouoBi cnoBa: AOTOBip NepeBe3eHHs, 3aAi3HUUHUI TPAHCMOPT, 3aAi3HULSA, Nacaxup.
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AHHOTALMUA

Cupko P.B. foroBop nepeBo3KU NaccaXupa >XeAe3HOAOPOXKHbIM TPaHCNOPTOM: 06Luue NOAOXKEHHSA. — CTaTbs.

B npeanoXeHHOW cTaTbe AaeTcs o0Llas xapakTepucTrka AOroBopa NepeBO3KM Macaxmpa XeAe3HOAOPOXHbIM
TPaHCNOPTOM. I'Ile 3TOM aKUEHTUPYETCA BHUMaHKE, YTO NEPEBO3UNK KaK UCTOUHUK NOBbILEHHOM ONACHOCTU OTBEeYaeT
3a XHU3Hb Naccaxupa, B CBA3MN C YEM €ro OTBETCTBEHHOCTb HAacTynaeTt HE3aBUCUMO OT HAaAUYUA BUHbI.

KaroueBble cnoBa: AOTOBOP NEPEBO3KU, XXEAESHOAOPOXHbIM TPAHCMOPT, XEeAe3Hast Aopora, naccaxup.

SUMMARY

Sirko R. Agreement of transportation of passenger by a railway transport: generals are Article. - Article.

In the proposed article a general description of passenger transportation contract by means of rail is given. A
special attention is focused on the carrier as a source of increased danger which is responsible far a passenger’s life
and in this connection the carrier is liable irrespective of its fault.

Keywords: transportation contract, railway transport, railway (s), passenger.
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NMOPIBHAJIbHA LUUBINNIICTUKA

YAK 347.77.03(470)

NMPABO NICNAKOPUCTYBAHHA Y COEPI NATEHTHOIO NPABA
3A 3AKOHOAABCTBOM POCIUCbKOI ®EAEPALLIT

Bacait OnekcaHAp BikropoBuu

KaHAMAQT FOPUAMYHUX HAYK, AOKTOPAHT KabeApr NpaBa iHTEAEKTYaAbHOI BAACHOCTI Ta
KopnopaTuBHOro npasa HauioHaAbHOro yHiBepcuteTy «OAeChbKa IOPUAMYHA aKaAeMis»

3ara/\bHoro niacTaBolO  HabyTTA  BUKAKOY-
HMX MaMHOBWMX nNpaB Ha 06’ekTM npo-
MWCAOBOI BAQCHOCTI € OTPUMAHHSI  OXOPOHHMX
AOKYMEHTIB — NaTeHTIB.

BianoBiaAHO A0 3akoHiB YKpaiHu «[1po OXOpOHY
npaB Ha BUHAXOAM i KOPUCHI MoaeAi» Ta «[TIpo oxopo-
Hy npaB Ha MPOMMUCAOBI 3pa3ku» NaTEHTOBAACHWKU
MatoTb LLIOPIYHO cnAadvyBaTK 36ip 3a NIATPMMAHHSA
YMHHOCTI naTeHTy. PiuHKni 36ip 3a NIATPMMAHHA YMH-
HOCTi MaTeHTy CMNAQUyeETbCS 3a KOXHWIM PiK MOro Aii,
noYMHaKuM Bia AaTU NOAAHHS 3aABKU. AOKYMEHT Npo
nepuly cnaaTty 3a3HadeHoro 36opy Mae HaainTh Ao
YctaHoBW He nisHile 4 MicAuiB Bia AaTh nybAikawuii
BIAOMOCTEN NPO BUAAYY NaTeHTy. AOKYMEHT Npo CrAa-
Ty 300pY 33 KOXHWI HACTYMHWUIA PiK Mae HaAINTK abo
6yTH BIAMPABAEHUM AO YCTAHOBM AO KiHLISI MOTOYHO-
ro PoKy Aii maTeHTy 3a yMOBW cnAaTtv 360py NpPoTArom
MOro OCTaHHIX YOTUPbOX MiICALB (AAS BUHAXOAIB) Ta
NPOTArOM ABOX OCTaHHIX MicALIB (AAS MPOMMUCAOBUX
3paskiB). Aif nateHTy NPUNUHAETLCA 3 NEPLUOro AHA
POKY, 3a KK 36ip He cnaayeHo. OCOBAUBICTb AQHOI
NiACTaBM NPUNMHEHHSA Al MATEHTY NOASIFA€E B TOMY, LLIO
3a BaxaHHAM BAACHWKa NaTeHTy Ta 3a YMOBW AOTPU-
MaHHA BMMOTr, nepepbaueHnx 3aKOHOM, Aifl NaTeHTy
Moxe 6yTn noHoBAaeHa. OpHAK, YMOBM BiAHOBAEHHS
All MATEHTY € PIBHUMU AAST BUHAXOAIB, KOPUCHUX MO-
AENel Ta MPOMUCAOBKMX 3pas3kiB. Tak, Al NaTeHTy Ha
BUHAxia, KOPUCHY MOAEAb MOxe OyTu BiAHOBAEHA,
AKLLO PiYHMI 36ip 3@ NIATPMMAHHSA YMHHOCTI NaTeHTy
cnAayeHuin npotarom 12 micauiB MicAs 3aKiHYEHHS
BCTAHOBAEHOIO CTPOKY. [Mpy UbOMYy PO3MIp PiYHOIo
360py 36inblUyETbCS HA 50 %. 3riaHO CT. 24 3akoHy
YkpaiHu «[1po OXOPOHY NpaB Ha NPOMMUCAOBI 3pa3Ku»
Aifl NaTEHTY Ha NPOMUCAOBUIM 3pa3ok Moxe ByTh BiA-
HOBAEHa, AKLO PiYHKI 30ip 3a NIATPMMAHHA YUHHOCTI
nateHTy byae crnAayeHo, a AOKYMEHT NpPo MOro craa-
Ty - HapiMae A0 YCTaHOBM MPOTArOM LUECTU MicsuiB
NiCAS BCTAHOBAEHOIO CTPOKY, NPU LbOMY PO3MIp piy-
Horo 36opy Takox 36iAbLLYETLCA Ha 50 %.

OTXe, BUXOAAYM i3 MOAOXKEHb YUMHHOIO 3@KOHO-
AABCTBA, MOXAMBOIO € CUTYyaLisl, 3a SIKOI Ail BUKAKOY-
HUX MaMHOBMX MPaB Ha BWHaXiA MPUMUHAETLCA Ha
piK, @ MaMHOBWX NpPaB Ha MPOMWCAOBMI 3pa30K — Ha
niBpoky. OAHaK NpW LbOMY € BIpPOriAHICTb TOrO, LLIO
Ui NnpaBa 6yAyTb NOHOBAEHI. Y 3B’I3KY 3 LIMM, 3 OAHi-
€l CTOPOHM - MaTEHTOBAACHUK Mo36aBAeHMI NpaBa
3ab60pPOHATM HWKMM BMKOPWUCTOBYBaTM O6’EKTM MNpo-
MWCAOBOI BAACHOCTI, 3 iHLIOI — TaKi 06’€KTU Lle He
NepPexoAsiTb y BiAbHE BUKOPWUCTAHHSA, apXe Al naTeH-
Ty MOXe 6yTW BiAHOBAEHa. Haxanb, y 3aKOHOAABCTBI
He AAETbCA YITKMX BIAMOBIAEN LLOAO MOXAMBOCTI Ta
NMOPSAKY BWKOPUCTAHHA 3aljikaBAeHUMKW 0cobamu
06’EKTIB MPOMUCAOBOI BAACHOCTI, LLIOAO SKUX Al Na-
TEHTY AOCTPOKOBO MPUMNUHEHA, are NPU LbOMY He 3a-
KIHUMBCSH CTPOK AAS 1T BIAHOBAEHHSA.

Ha BiAMiHY Bia HaLiOHAaAbHOTO 3aKOHOAABCTBA,
y UmnBinbHOMY KoaeKci Pocincbkol deaepalii ua npo-
6AreMa OTpMMana BiAMOBIAHE BUpPILLEHHA. 30Kpema,
3aKpiNAEHO NpaBo MiCASKOPUCTYBaHHS, fike nepeaba-
Yae MOXAMBICTb BUKOPUCTAHHA 00’eKTIB MaTeHTHOro
npaBa 3alikaBAeHWMU ocobamu 6e3 A03BOAY NaTeH-
TOBAQCHUKA y NEPIOA AOCTPOKOBOMO MPUMUHEHHS UMH-
HOCTI NaTeHTy.

OKkpemi NuUTaHHS peaaisalii npaBa NicAAKopUC-
TyYBaHHSA AOCAIAXKYBaAUCh y npauax: E. 1. [aBpuAoOBa,
C. B. 3ukoBa, B. |. EpemeHko, A. O.CTapocTiHa Ta iH.

Pasom 3 TMM, LLMPOKOro BUCBITAEHHA YMOBMU pe-
aAizalii npaBa NiCASIKOPUCTYBaAHHA HE OTPUMaAW.

BpaxoBytoun BIACYTHICTb HAAEXHOro peryako-
BaHHA OKPECAEHWX BIAHOCWH Yy HaljiOHaAbHOMY 3a-
KOHOA@BCTBI, aKTyaAbHE 3HAUYEHHA Ma€ AOCAIAKEHHSA
AOCBipy Pocincbkoi depepalii.

MeToto cTaTtTi € BM3HAUYEeHHS YMOB peaAidauil
npaBa MiCAS KOPUCTYBaHHA Ha MiACTaBi aHaAi3y 3a-
KOHOAaBCTBa Pociicbkoi Depepallii Ta npakTUKKU MOoro
3aCTOCYyBaHHS, a TaKOX BWM3HAUYEHHA AOLAbHOCTI Ta
HEeOOXIAHOCTI  3aKPINAEHHA BIAMOBIAHUX MOAOXEHb
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npo npaBoO MICASKOPUCTYBAHHA Yy HaLUiOHAAbHOMY
3aKOHOAABCTBI.

BuaHaueHHA npaBa NICAAKOPUCTYBaAHHA HaBe-
AEHO Yy CAOBHMKax. OAHaK, aHaAi3 Takux BU3HAYEHb
CBIAUYMTb NPO Pi3HMIM NiAXIA AO PO3YMIHHSA CYTi Ta 3Mic-
Ty NpaBa MiCAAKOPUCTYBaAHHS.

[MpaBo NiICAAKOPUCTYBAHHA — Aifl MATeHTY Ha BU-
HaxiA, KOPUCHY MoAeAb abo MPOMMUCAOBUIA 3Pasok,
fika 6yna MPUMNUHEHA Y 3B'A3KY 3 TUM, LLIO NaTEHTHE
MWTO 3a MIATPUMKY YMHHOCTI NaTeHTY He ByAO cnaauve-
HO y BCTAHOBAEHWI CTPOK, MoXe ByTv BiAHOBAEHA 3a
KAOMOTaHHAM 0CcobM, AKI HaneXaB MaTeHT Ha 06’eKT
NPOMMCAOBOI BAACHOCTI. Take KAOMOTaHHSA MOAAETLCA
y depepanbHy CAyXOy 3 iHTEAEKTyaAbHOI BAQCHOCTI,
naTeHtTam i ToBapHUM 3HakKamM MNPOTArOM TPbOX POKIB
3 AATU 3aKiHYEHHS TePMiHY CNAATY BKa3aHOro NaTeHT-
Horo muTa [1].

[MpaBO NiICAAKOPUCTYBAHHA Ha BiAbHE BUKOPUC-
TaHHA B MeXax MEeBHOI KpaiHW pilleHHs, WO Mae
OXOPOHY AOKYMEHTIB BMKAKOYHOMO NpaBa, AKLLO MOoro
BMKOPWUCTaHHA noyanocs abo WOAO Hboro byaa 3AiN-
CHeHa HeobXxiaHa NIATOTOBKa AASt BUKOPUCTAHHSA B ne-
pioA TMMYACOBOr0O NMPUNMUHEHHS Al AAHOTO OXOPOHHO-
ro AOKyMeHTa [2].

Y HaBeAEeHMX BM3HAYEHHAX CHOPMYABOBAHO
AELLO Pi3HUIM MiaXia A0 BU3HAUYEHHNA npaBa MiCAAKO-
pUCTYBaHHSA. B mepwomy BMnapky, MoBa WAE Mpo
npaBo Ha BIAHOBAEHHS YMHHOCTI NaTeHTy, TOAI SIK B
APYroMy akLUEHTYETbCA yBara Ha npasi TpeTix ocib
BiAbHO BMKOPWCTOBYBATWM 00’EKT MPOMMWCAOBOI BAAC-
HOCTI Ha yac NPUNUHEHHS Ail nateHTy. Apyre BU3Ha-
UYeHHSs BIAMNOBIAAE 3MICTY npaBa MiCAAKOPUCTYBaHHSA,
sIKe 3aKPINAEHO Y 3aKOHOAABCTBI 3apybixXHMUX KpaiH.

OTxe, AN TOoro, o6 BUHWKAO MPaBO MICAAKO-
pPUCTYBaHHS HEOOXIAHUM € NMPUMUHEHHSA Aii NaTeHTy.
OpHak, B A@HOMY BUMAAKY, BaXAMBE 3HAUYEHHS Mae
TUMYacoBe MPUNUHEHHS Al NATEHTY, @ He 3aKiHYeH-
HSA CTPOKY NPaBOBOi OXOPOHU BUKAKOYHWUX MaMHOBMX
npaB abo BiAMOBW NaTeHTOBAACHMKa Bip HaAEXHMX
MOMy MpaB Ha NOCTINHI OCHOBI.

BianosiaHO A0 u. 1 cT. 1400 LIMBIAbBHOIO KOAEKCY
Pociricbkoi ®eaepalii Aito NaTeHTy Ha BUHaxia, KOpUC-
HY MOAEeAb abo MPOMMUCAOBMI 3pa3ok, Aka byaa npunu-
HeHa y 3B’A3KYy 3 TUM, LLLO NMaTeHTHEe MUTO 3a MIATPUMKY
UYMHHOCTI NaTeHTy He ByAO CnAauYeHO Yy BCTAHOBAEHWMN
CTPOK, MoOxe 6yTh BIiAHOBAEHO depeparbHUM opra-
HOM BMKOHABYOI BAAAM Y ChEPi IHTEAEKTYaAbHOT BAAC-
HOCTi 3@ KAOMOTaHHSIM 0COOU, AKili HaAeXaB NaTeHT.
KAoONoTaHHA NPo BIAHOBAEHHS Ail naTeHTy Moxe 6yTu
NoAaHO AO BKasaHOro depepanbHOro opraHy npo-
TAFOM TPbOX POKIB 3 AHS 3@aKiHYEHHS TEPMiHY CrAaTh
MaTeHTHOro MUTa, ane A0 3aKiHUeHHs nepeabayeHoro
LnBiAbHUM KOAEKCOM TEPMIHY Ail NaTEHTY.

OTxe, BiAMOBIAHO AO 3akoHOAaBCTBa PO BcTa-
HOBAEHO EAWHUI TPUPIYHUI CTPOK AASI BMHAXOAIB,
KOPUCHUX MOAEAEW Ta MPOMMUCAOBMX 3pa3kKiB, MNPOTS-

rOM SIKOro MOXe 6yTW BIAHOBAEHO UMHHICTb NaTeHTY.
O6MEXEHHAM LbOro CTPOKY € 3aKiHUEHHSA 3araAbHOro
CTPOKY Aii nateHTy. To6TO, AKLLO A0 3aKiHUEHHSI CTPOKY
Al MaTEeHTY 3aAULLMAOCHL ABa POKK, ocoba MOXe BiA-
HOBWTU MOMO YMHHICTb AMLLIE MPOTArOM ABOX POKIB, a
He TPbOX.

BiAHOBAEHHS Aii NaTeHTy CynpOBOAXYETbCA BBE-
AEHHSAM IHCTUTYTY MICAAKOPUCTYBAHHS, KM BPIiBHO-
Ba)ye NpaBO Ha BiAHOBAEHHS Ail MaTeHTy.

3ripHo LK P® ocoba, fAka B nepioa MiX AaToto
NPUNUHEHHSA Al NaTeHTy i AaToto nybaikauii B odilin-
HOMy 6toneTeHi depepanbHOro opraHy BUKOHaBYOI
BAAAM Y ChEPIi iIHTEAEKTYaAbHOI BAACHOCTI BiAOMOCTEMN
Npo BIAHOBAEHHS Ail MaTeHTy noyana BUMKOPWUCTaHHS
BMHAX0AY, KOPUCHOI MoaeAi abo NPOMKUCAOBOrO 3pas-
ka abo 3poburaa y BkazaHuii nepioa HEOOXiAHI AO LIbO-
ro NpurotyBaHHs, 3bepirae NnpaBo Ha NOAAAbLLE MOro
6e3BiaNAaTHE BUKOPUCTaHHS 6€3 PO3LLIMPEHHS TaKo-
r0 BUKOPUCTaHHS.

[MpaBO NiICASKOPUCTYBaAHHA MOASATra€ y BiAbHOMY
(Tob610 6€3 AiLeH3il) BUKOPUCTAHHI MiCASKOPUCTYBa-
4yemM BUHaxoAy, KOPUCHOI MoaeAi abo NMPOMKUCAOBOIrO
3paska nicAst BIAHOBAEHHS MaTeHTHOI MOHOMOAIT 6e3
3arposu 3aAy4eHHs AO BIAMOBIAGABHOCTI 3a NopyLueH-
HA 4y>oro nateHTy. 1o cyTi, NiCAAKOPUCTYBaHHS € OA-
HUM 3 BUAIB 0OMEXEHHS NnaTeHTHOI MOHOMOAIT nopsA,
HanpuKAaA, 3 MPaBOM MOMEPEAHBOTO KOPUCTYBAHHS.
[Mpote, Ha BiAMIHY BiA MpaBa NonepeaHboro Kopuc-
TyBaHHS, NpaBo NiCASKOPUCTYBAHHA BYXYe 3a CBOIM
06’€EMOM, OCKiAbKM BOHO He MOXe 6yTh nepeaaHo, K
npaBo NonepeAHbOro KOPUCTYBaHHSA iHLWIA ocobi pa-
30M 3 MIANPUEMCTBOM.

HapaHHA npaBa nicASKOpUCTyBaHHSI 06ymoBAe-
HO AEKiIAbKOMA yMOBaMMU:

- BUKOPUCTaAHHA BWHAXOAIB, KOPUCHOI MOAEAI
abo nNpPoMMUCAOBOro 3paska no4yato abo AAS HbOrO
3p06AEHI HEOOXiAHI MPUrOTyBaHHA B Nepiop, KOAW
BIAMOBIAHWI 06’EKT 3HAXOAMBCA B CYCMIAbHOMY HaA-
6aHHi (MX AaTaMM NPUNMHEHHA Aii naTeHTy i Woro
BiAHOBAEHHSAM);

- 06'eEM BMKOPWCTaHHA BUHAXO0AY, KOPUCHOI MO-
AeAi abo MPOMMCAOBOro 3paska, NaTeHTHa OXOPOHa
AIKUX BiAHOBAEHA, HE MOBUHEH OyTWM pPO3LIMPEHUN
NiCASKOPUCTYBaYEM.

MpaBo MiCAAIKOPUCTYBAHHA BUHWKAE, KOAW OCO-
6a B nepiop MiX AATON MPUMUHEHHS Aii NaTeHTy Ha
BMHaxia, KOPUCHY MOAEAb, MPOMWCAOBMIM 3pasokK i
AaToto nybaikauii B odiuinHomy 6roaeTeHi PocnateHTa
BIAOMOCTEWM NPO BIAHOBAEHHS Aii MATEHTY NpUCTYNMAa
AO BUKOPUCTAHHSI BUHAx0Ay, KOPMCHOI MOAEAI, npo-
MWCAOBOTIO 3pa3ka abo 3pobura HEODXiAHI A0 LIbOro
npurotyBaHHs (M. 3 c1. 1400 TK PO).

Chip 3a3HaumTH, Wwo y LIK P® BcTaHOBAEHO 3a-
raAbHi yMOBW BUHWUKHEHHS Ta peaAisaLii npasa nicas-
KopucTyBaHHA. OAHAK, AeSKi BaXXAUBI MOMEHTH BiAMO-
BiIAHOIO 3aKPINAEHHS Y 3aKOHOAABCTBI HE OTPUMaAU.
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Tak, WOAO0 NpaBa MOMEPEAHBOr0 KOPUCTyBaH-
HS BM3HAUYEHO YMOBW MOro Mepexoay AO TPETIX ocCib.
LLloao npaBa MiCASKOPUCTYBaAHHSA — L€ NUTaHHA 3aAu-
LLMAOCb HE BM3HAYEHUM Y 3aKOHOAABCTBI. Ha AymMKy
E. M. TaBpuAOBa, NpaBo MNICAAKOPUCTYBaAHHA MOXE
6yTV nepepaHo iHWIM ocobi Tak camo, AK NpaBo No-
NepeAHbOro KOPUCTYBaHHS, TOOTO uepe3 aHaAorio
3aKOHY — pa3om 3 nianpuemcraom [3, c. 11].

H. LLlakyHOBa cepea nporaAnH y npaBoBOMYy pe-
ryAtoBaHHI BIAHOCWH, fIKi BUHUKaKOTb NpU peaAisauii
npaBa MNOMNEPEAHLOrO0 KOpUCTyBada Ta npasi MicAs-
KOPUCTYBaHHA 3a3Hayae npo Te, WO 3aKOHOAaBELb
He BCTAHOBWB, SIKUM YMHOM i AKUM AOKYMEHTOM MO-
BUHHE MIATBEPAXYBATUCA NPaBO MOMEPEAHBOr0 KO-
PUCTYBaHHA | NpaBO MNICAAKOPUCTYBaHHA. [UTaHHA
Npo HaABHICTb y TPETLOI 0COOM MpaBa NoONepeAHbLOro
KOPUCTYBaAHHA i NiICASKOPUCTYBAHHS BUHUKAE, AK Mpa-
BWAO, MiA Yac CrnopiB Npo NopyLleHHN Lie 0coboro
BUKAKOUHUX NpaB naTteHTOBAACHWKA. Lle nos’sa3aHo 3
TUM, LLO BYyAb-IKE BUKOPUCTaHHSI BUHAXOAY, KOPUCHOT
MOAEAI, MPOMWCAOBOrO 3paska TPeTbol 0coboto, Y
TOMYy uncAi 0cobolo, Lo NPETEHAYE Ha NPaBo nonepe-
AHBOIO KOPUCTYBaYa i NPaBo NiICAAKOPUCTYBaAHHS, 6€3
AO3BOAY MATEHTOBAQCHWKA, BBAXAaETbCA MOPYLUEH-
HAM MOro BUKAKYHMX NpaB. BianosiaHO a0 cT. 1406
LUK P® cnopu, Npo NOpPYLLUEHHA BUKAKOYHUX NpaB na-
TEHTOBAACHMKA, LLLO CTOCYHOTLCA NpaBa NonepeAHboro
KOPUCTYBaHHSA i MICASIKOPUCTYBAHHA PO3rASAaOTLCSA
TiAbKW CyAOM [4, c. 64 - 65].

IHAMBIAYaAbHMI  mianpvemMeub 1 € aBTOpPOM
i MaTeHTOBAACHUKOM KOPWUCHOI MOAEAI  «pUHBA»,
Wwo niatBepaxyerbca nateHtom Ne XXX, BMA@HWUM
depepanbHO CAYXOO00 IHTEAEKTYaAbHOI BAACHOCTI,
naTteHTam i TOBapHUM 3HakaM. [NpiopUTET KOPUCHOIT
Moaeni Bia 13.07.2006 p., TepMiH Al naTeHTy 3akiH-
yyetbea 13.07.2011 p.

MoanBau, BBaXxatouu LLO BiANOBiAQYi HE3AKOHHO
BUKOPUCTOBYIOTb KOPUCHY MOAEAb, MOPYLLYOUM TUM
CaMMM MOro BUKAKOUYHE MpaBo, 3BEPHYBCSA A0 CYAY 3@
3axMCTOM CBOIX nopyLueHux npaB. OAHMM i3 BiANOBI-
AauiB € iHAMBIAYaAbHUM NiANPUEMELD 2, SIKWUIA NoYaB
3AIMCHIOBATM BMPOOHMLTBO Ta peani3alito PpUHB, BU-
KOPWMCTOBYHOUM NPOMMCAOBMI 3pa30K No3nBaYa.

AK BUNAMBaE 3 paHux PepepanbHOro iHCTUTYTY
NPOMMUCAOBOI BAACHOCTI mateHT Ne XXX AOCTPOKOBO
NPUMNUHUB CBOHO Aito 3 14.07.2009 p. y 3B’A3KY 3 He-
CMNAQTOO PIYHOMO MUTa 3a MIATPUMKY MaTeHTY B CUAI,
O MIATBEPAXYETbCA AOBIAKOIHO 3 AepXaBHOro pee-
CTPY KOPUCHUX MoAenen Pociicbkoi Pepepallii 3a cTa-
HoM Ha 09.08.2011 p. Y npoueci po3rasay cnopy no-
3MBay CNAaTUB MUTO 3a MIATPUMKY YMHHOCTI NaTeHTy
i Aif nateHTy b6yAa BipHOBAeHa 3 20.10.2011 p., npo
LLIO CBiIAYMTb AOAATOK AO MATEHTY HAa KOPUCHY MOAEAb
Ne XXX poBiaka 3 AepXXaBHOro PeeCTpy KOPUCHMUX MO-
penen Pocincbkoi ®epepauii ctaHom Ha 10.11.2011
p.

BianosiaHo po n. 3 cT. 1400 LUK P® BcTaHoBAE-
HO NpaBO MICAAKOPUCTYBaHHA. Bka3zaHOO HOPMO
depepanbHUM 3aKOHOAABELIL B paMKax CBOEI AWC-
KpeLii nepepbaunB 3abeaneyeHHss 6araHcy npas i 3a-
KOHHUX IHTEpPECiB NaTeHTOBAACHUKIB, LLO CBOEYACHO
He BUKOHaAM NOKAAAEHMWI HA HUX 3aKOHOM 060B 30K
cnAatTM MuTa 3a NIATPUMKY NaTEHTY B CUAI, i 0Cib, SIKi
noYyaAn BUKOPUCTaHHS BIAMOBIAHOIO BUHAX0AY AO BiA-
HOBAEHHS Aii nateHTy abo ki 3pobUAN HeobXiaHI AO
TOro MPUroTYBaHHS.

IHAMBIAYaAbHWI NiANPUEMELL 2 MO30BHI BUMOTH
He BM3HaB B NMOBHOMY 060’emi. Bianosiaay nosicHMB,
o 3 TpaBHa 2011 p. 3ariMmaBcs NMiATOTOBKOKO AAS BU-
pobHMLUTBa PUHBKM BOAOCTIYHOI, 3 07.09.2011 p. no-
yaB 3arimaT1cs BUPOOHMULTBOM PUHBK BOAOCTIUHOI B
TOM Nepioa, KOAM Al NaTeHTy nosvBadya byaa npunu-
HeHa, y 3B’A3KY 3 UMM, BiANOBiAaY HabyB NpaBo MicAs-
KopucTyBaya Ha niactasi cT. 1400 UK PO.

OTxe, ocobu, WO NoyaAn B MeEpPiop MiX AATOHO
NPUMNUHEHHA Al NATEHTY Ha KOPUCHY MoaeAb Ne XXX
(14.07.2009 p.) i paToto nybaikaLii B odiliiHomMy 6to-
AETEHI depepanbHOro opraHy BWKOHABYOI BAAAW Y
chepi iIHTeAEKTyaAbHOI BAGCHOCTI BiAOMOCTEN MPO BiA-
HOBAEHHS Aii nateHTy (20.10.2011 p.), BUKOPUCTAHHSA
KOPUCHOI MOAEAi no3rBaya, abo HeobXiAHI A0 LbOro
NPUroTyBaHHS, WO 3pobWAM Y BKa3aHuUI nepiop, 36e-
piratoTb NpaBoO Ha NoOAAAbLLE MOro 6e3BiANAATHE BU-
KOPUCTaHHS 6€3 PO3LUMPEHHS 06’EMY TaKOro BUKO-
pucTaHHs. Y 3B’A3KY 3 UMM, MO30B iHAMBIAYaAbHOMO
nianpremus 1 3apoBOAEHO He Byno [5].

BiacyTHICTb UiTKMX NpunuUciB WoAO0 HabyTTa npa-
Ba MICASIKOPUCTYBAHHA MPUBOAWUTb AO BWMHWUKHEHHS
CMopiB MiX BAGCHMKaMMW NaTEHTIB Ta KOPUCTYBaYaMMu.
Mpu ubOMy NpaBO MICASKOPUCTYBAHHA CTaAO LLE OA-
HUM i3 cnocobiB 3AOBXWBAHHA MpPaBaMMW iHTEAEKTY-
aAbHOI BAQCHOCTI, LLO MIATBEPAXYETbCA MPAKTUKOLO,
fiIka noyana ¢opmyBaTuCb y PO.

Tak, TOB «1» Ta iHAMBIAYaAbHW MiANPUEMELL
1 (pani - nosuBadi, NpaBOBAACHUKM) 3BEPHYAUCH AO
ApbiTpaxHoro cyay micta Mockswu 3 no3oBom Ao TOB
«2» (pani - BiANOBiAAY) MPO 3aXMCT BUKAKOUHKUX MpaB
Ha nateHT Pocircbkoi ®eaepaii Ne XXX.

Mo30B MOTMBOBaHWM TUM, LLO BianoBiaau 6e3
3roaM MpaBOBAACHMKa MPOMOHYE A0 MPOAAXYy i BBO-
AUTb B 060pOT TOBap, B AKOMY BUKOPUCTOBYETLCA BU-
Haxia no nateHty Pocincbkoi ®eaepauii Ne XXX, wo €
npPosiBOM HEeA0BPOCOBICHOT KOHKYPEHLIT.

BianoBiaau no3oB 3anepeunB, Tak K BBaxas,
O BOAOAIE MPaBOM MiCASKOPUCTYBAHHSA, Ha MiA-
TBEPAXKEHHA YOrO B CYA anensiliiHOI iHCTaHUii npea-
CTaBAEHa yropa Ha BUKOHAHHSI KOMMAEKCY PobIT no
po3pobLi KOHCTPYKLIi i NiAroToBUi A0 BMPOBHULTBA
kopnycy 3amka D Bip 01.11.2006 p., yknapeHe Biano-
Biaauem 3 TOB «3», TOB «3», dipmoto «4d» (pani yropa
Bia 01.11.2006 p.).
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AiMcHO, 3rinHO PO3MiLLEHOT Ha calTi PocnateHTy
iHbopmauii, B nepioa 3 02.06.2001 p. Ao
10.07.2007 p. pis nateHTy 6yaa npunuHeHa.

MicAfSKOPUCTYBaHHSA — Lie NpaBo Ha be3BianAart-
He BMKOPMWCTAHHS YyXO0ro 3anaTeHToBaHOro 06’exTy y
BCTAHOBAEHMX 06’EMax Takoro BUKOPUCTaHHS.

Tum vacowm, 3 yroam Bia 01.11.2006 p. He Bba-
YaEeTbCH, LLO BOHA YKAAAEHA BUKAKOUHO AAA MOYATKY
BUKOPUCTAHHA 3anaTteHToBaHOro BuHaxoay Ne XXX.

Kpim Toro, yropa Bia 01.11.2006 p. He BCTa-
HOBAIOE 00’€MiB BUKOPUCTAHHSA 3amnaTeHTOBaHOro
BUHAxXO0AY.

Mpwu Taknx obctaBrHax, yroaa Bia 01.11.2006 p.
He Moxe OyTM AOKa30M BUMHMKHEHHS y BiamnoBiaava
npaBa NiCASIKOPUCTYBaHHS.

Cya nepuioi iHCcTaHUii 06rpyHToBaHO BKas3aB Ha
HasiBHICTb BMHM BianoBiaaua y dopmi HeobepeXxHoCTi,
OCKIAbKM BiANOBIA@Y, 3AIMCHIOKOUM MIANPUEMHULBKY
AISIAbHICTb MPW 3AIMCHEHHI KyMiBAI-MpoAaXy TOBapiB,
AKi Yepe3 CBOK Crneundiky CnoXuMBaHHA i NpUsHa-
YEHHS, MOXYTb MICTUTU PE3YALTaTU iHTEAEKTYaAbHOI
AISIABHOCTI HE MPOABUB TOrO CTyNeHs ABaMAMBOCTI i
obayHocCTi, fika BiA Hboro bGyna noTpibHa BiAMOBIA-

HO AO XapakTtepy 3060B’A3aHHSA i yMoB 000pOTY, i He
BXWB BCiX 3aX0AIB AAT HAAEXHOT0 BUKOHAHHSA LbOTO
3000B’s13aHHSA [6].

TaknM UMHOM, 3aKpINAEHHS Y 3aKOHOAQBCTBI Npa-
Ba MICAAKOPUCTYBAHHS AO3BOASIE YHUKHYTU YUNCAEHHUX
CMipHMX CUTyaLil, SIKi MOXYTb BUHUKATKU Yy 3B'SI3KY 3
BUKOPUCTAHHAM 06’EKTIB NMPOMMUCAOBOI BAACHOCTI Nip
4yac AOCTPOKOBOIO NMPUNUHEHHS Ail NaTeHTY.

Pa3om 3 TMM, y 3aKOHOAABCTBI 3aKpinAeHo 6ara-
TO OLIHOYHWX KaTeropin, ki He OTPMMaNAU HAAEXHOTO
PO3KPUTTS X 3MiCTy. 30Kpema, YiTKO He BM3HA4YEHO,
AKi Ail MatoTb 6yTW PO3LIHEHI K NPUTOTYBaHHA AO BW-
KOPUCTaHHSI 06’€KTY IHTEAEKTYaAbHOI BAACHOCTI, LLO
BMKAMKAE YMMaNO CMOPIB Ha NPaKTUL.

BBa)a€eTbca HeobXiAHUM nepepdaunTh B YKpaiHi
Ha 3aKOHOA@BUYOMY PIiBHI TaKOX NpPaBO MNiCAAKOPUC-
TyBaHHA. AAXe Le € NEBHUWU KOMMPOMIC MiX iHTEp-
ecamMu npaBoBAACHMKa Ta kopucTyBada. OpHaK, 3a-
KPIiNAKOHOUM BIANOBIAHI YMOBU BUKOPUCTaHHA 06’EKTIB
NPOMWUCAOBOI BAQCHOCTI, CAiA 3@ npukrapom PO
36iAbLLWTM CTPOK AASl BIAHOBAEHHS UMHHOCTI NaTeHTY.
Takuit MexaHi3aM AO3BOAUTL 3ab6e3MeunTn iHTepecH sk
NaTeHTOBAACHMKIB, TaK i MOTEHLIMHMX KOPUCTYBaYiB.
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SOME ASPECTS OF ISRAEL HOUSING LAW
AND GOVERNMENTAL HOUSING POLICY
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Israel is one of the countries facing the mass
stream of immigrants. Individuals related to Israel,
trying to return to their historical motherland.

In this connection the question of realization
of housings rights for natives and immigrants gets
up sharply; the question of public policy in housing
economy gets an edge. Research of the Israel variant
of solving of housing problem at legislative level
requires a careful research and evaluation.

The article of this research is the legislative
regulation of housing rights for the citizens of Israel
and persons, immigrating to Israel. During the
research we analyzed a current legislation of Israel,
researches of The Association for Civil Rights in Israel,
is in the area of housing policy, Israel periodicals with
a legal emphasis.

Research purpose is to find out features of the
solution of the item of housing rights within the state
of Israel.

The main ways of acquisition of housing rights
in Israel:

1) ownership (baalut - 2v71n),

2) rent (skhirut - w3 71n), long-term rent (hahira
- 19717),

3) Mortgage Loan (mashkanta - nw2oinx),

4) easement (zikat ana’a - 1°2n 7IR7),

5) the pre-emptive right to acquire (zhut kdima
- 100 p7an).[1, 2]

The right to housing is not the same as the right
to own a home. This is not in essence a property
right, but a social right: the right to some form of
adequate housing. Every country may choose how
to implement this right in accordance with its own
considerations. Some countries encourage home
ownership while others encourage public or private
rental housing. However, countries that choose to
encourage ownership as the main avenue to realize
the right to housing must do so in a suitable way.
Those governments must ensure that even families
of little means have access to housing, whether by
subsidizing loans to acquire a home or by ensuring
that housing is accessible for purchase.

Israel encourages private ownership as the
primary avenue for housing. Seventy percent of the

households in Israel live in a home they own, a high
percentage in comparison with other developed
countries. Private ownership is considered a
preferred alternative for various reasons. For one, it
deepens the connection of an individual with society,
and confers some measure of security and economic
independence. In addition, home ownership, if it is
accessible to low-income populations, can provide
family capital that is passed on to the next generation,
serving to narrow socioeconomic gaps [3].

The rental market for housing in Israel, which
makes up some 26 % of all housing units, is a market
in which most of the consumers are low-income. The
proportion of those living in rented homes in the
lowest decile of the population is more than three
times the proportion in the upper decile.

Examination of the existing regulatory
mechanisms suggests that - although in Israel it is
commonly believed that developed countries do not
intervene in the rental market - in practice, Israel
is one of the only countries in the developed world
that does not intervene at all in rental conditions,
the rental price, or the frequency of rental price
increases.

In Israel the private housing rental market is not
regulated at all. The law concerning rental contracts
is the Rental and Borrowing Law (1971). This law,
however, does not obligate the parties and it applies
only when provisions in the rental contract do not
deal with the issue [3, 7].

The law is also very general and applies to all
types of rentals - it does not address the public
importance or special aspects of renting a place to
live. The Prohibition of Discrimination in Products,
Services and Entry into Places of Entertainment
and Public Places Law (2000) prohibits anyone who
supplies goods or a public service or who operates
a public place from discriminating against someone
who seeks to enjoy that place, goods, or public
service. The law also obligates private individuals.
This law defines what constitutes public place
and public services, but housing is not specifically
cited. Therefore it is unclear if this law can prevent
discrimination in housing, such as rejecting someone
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who wants to rent an apartment because he or she is
an Arab or has a disability.

In contrast with many countries where simple
mechanisms exist for enforcing the rental laws, there
is no simple and quick recourse in Israel for tenants
who encounter problems regarding their tenancy.

The state is obligated to uphold the right to
affordable housing of every individual. In every
society there are some who do not have the financial
means to acquire adequate housing, and it is the role
of the state to assist these people. Two mechanisms
of assistance that exist in Israel and internationally
are public housing and rent subsidies.

Public housing is housing owned by the state
or a government company that is leased at a
subsidized price to individuals who meet certain
eligibility criteria. Tenants sign a rental contract and
can continue to live there so long as their economic
situation justifies it. Rent subsidies are given to
individuals who meet certain eligibility requirements
and help pay their rent in the private rental market.

For several years, Israel has been progressing
toward the complete elimination of public housing
apartments and transition to another model of
assistance - financial aid to offset rent payments
in the private market. Currently only 70,000
units remain of public housing, constituting only
two percent of the total number of apartments,
compared with 206,000 public housing units in the
late 1960s, which then constituted 23 percent of the
total number of apartments.

This is a dramatic shift with farreaching
consequences for the right to housing, and it was
launched by the government with virtually no public
discussion. Furthermore, the shift was made in a
way that contradicted the intention of the legislators.
In 1998, the Public Housing Law (Purchase Rights)
(1998) was enacted. This law set a worthy and just
principle: Public housing apartments would be sold
at a discount to veteran tenants, and the income
from the sales would be used to build new public
housing that would be leased at a subsidy to low-
income individuals. Defying the spirit of this law,
the government froze its implementation by way of
the Economic Arrangements Law, but continued to
sell off the public housing units to the tenants -
at smaller discounts than set in the law - and the
income was absorbed into the general budget of the
Ministry of Housing.

Public housing in Israel has thereby become
largely theoretical. As of 2007, only 1,628
apartments remained available, most in peripheral
areas, intended to meet the needs of 50,000 eligible
applicants who are on the waiting list.

It is not surprising that the waiting period for a
public housing apartment can take years. During the
waiting period, the Ministry of Housing offers those
eligible additional assistance to pay their rent.

The elimination of public housing has immediate
consequences on the right to housing of low-income
families. Reducing the number of apartments
available has led to a stringent narrowing of the
eligibility criteria for public housing.

Thus, tens of thousands of families for whom
public housing would have been the main form of
assistance in the past no longer meet the more
narrow criteria and are eligible today only for rent
subsidies.

The transition from a model of assistance by
public housing to a model of assistance via rent
subsidies in the private market takes a toll, as some
of those entitled to assistance cannot take advantage
of it because their income cannot cover the balance
of the rent payment. Others who are eligible have a
hard time finding an apartment in the private market
because of economic obstacles - security deposits
and guarantees, for example, which are not required
for public housing, but often a demand made by
private leasers. Some of those eligible find it hard to
locate adequate housing because of discrimination,
which is common in the private market, but not in
public housing under government control.

But even those who make it past the stage of
renting an apartment and are receiving monthly
payments to offset the rent encounter problems that
had not existed in the past. While public housing
tenants are protected by the Tenants Rights in Public
Housing Law and the Public Housing Law (Purchase
Rights), those who rent privately have no such legal
protection.

While the “landlords” in public housing
are government companies which shoulder the
economic obligations of public authorities, such as
the prohibition against discrimination, owners in the
free market are private people who are not legally
bound by these obligations.

It's relevant also is the issue of housing
immigrants. For new immigrants are available such
such government programs as rental assistance,
mortgage allowance, “Mas Rechisha” reduction,
Arnona discount.

New immigrants are automatically eligible
for rental assistance from the second year after
making Aliyah through the Ministry of Construction
and Housing. Eligibility for automatic assistance
(without an income investigation) to new immigrants
is given for up to five or six years from their date of
Aliyah. Rent subsidy will be automatically received
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every month and directly transferred into the new
immigrant’s bank account.

The sum of the assistance varies according to
family status and the number of years in Israel, but
will not exceed 95 percent of the rental fees:

1) A single new immigrant will receive a rental
allowance of NIS 223 a month during the second,
third, and fourth year of making Aliyah. In the fifth
year, assistance amounts to a monthly subsidy of
NIS 89.

2) Single-parent families are automatically
eligible for assistance for a period of five years,
beginning from the second year in Israel and up to six
years from the date of making Aliyah. Rental monthly
assistance amounts to NIS 402 in the second year
of making Aliyah, in the third year to NIS 332, in the
fourth and fifth year to NIS 223, and in the sixth year
to NIS 134.

3) An immigrant family will receive a monthly
rent allowance of NIS 402 in the second year after
making Aliyah, NIS 332 in the third year, NIS 223 in
the fourth year and NIS 99 in the fifth year.

4) Immigrant soldiers serving in the lIsraeli
Defense Forces within their period of eligibility
for rental assistance will be entitled to continued
assistance based on the fourth year (fifth year in
Israel) for the duration of their regular service at a
rate of NIS 223. Lone immigrant soldiers who are
in regular service in the IDF will receive additional
rental assistance.

5) Immigrants, including the elderly and families
living on National Insurance allowances are entitled
to increased rental assistance.

When purchasing a first home in Israel as a new
immigrant, the period of eligibility for government
assistance on Israel mortgage allowance is 10 years
from the date of Aliyah. Immigrants who are still
within their period of eligibility are entitled to receive
a low interest rate compared with the current interest
rates in the market for the amount of NIS 150,000
on a mortgage loan from the bank.

In addition, new immigrant home-buyers are
entitled to a discount on purchase/acquisition taxes

(Mas Rechisha) when acquiring a property within a
period of seven years of making Aliyah. Purchase
taxes in Israel on a residential dwelling for Israeli
home-buyers are progressive and divided into three
levels according to the value of the property: on the
first level of the value of up to NIS 1,084,935, the tax
rate is O percent; on the second level of the value of
between NIS 1,084,935 and NIS 1,524,770, the tax
rate is 3.5 percent; on the third level of the value of
over 1,524,770, which is the highest bracket, the tax
rate is 5 percent.

While new immigrant home-buyers get a
discount which can be substantial depending on the
value of the property, Olim will pay a purchase tax
of 0.5 percent on a home price value of up to NIS
1,393,200 and 5 percent on a home price value of
over NIS 1,393,200. (see Mas Rechisha/Purchase
Tax calculator)

During one of the first two years after making
Aliyah, new immigrants are entitled to a discount
of between 70 percent to 90 percent in Arnona
municipal monthly tax payments limited to a period
of 12 months. The rate can vary from one city to
another. In order to benefit from the discount new
immigrants will need to transfer the Arnona bill into
their name at the city’s municipality.

The information in this article serves as
guidelines to entitlements of rights and benefits
which can be subject to change over time by the
Israeli government. Up-to-the minute information
can be obtained from any local branch of the
Ministry of Immigrant Absorption (Misrad Haklita) for
reconfirmation that conditions are still the same and
rates have not changed [5].

So, the State of Israel provides special legal
protection of citizens and immigrants. In the context
of public policy in Israel there are several ways to
protect the housing rights:

1. public housing;

2. state aid in the case of purchasaing of real
estate;

3. specific conditions for the purchase of
housing rights of immigrants.
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SUMMARY

Omelchuk 0.S. Some Aspects of Israel Housing Law and Governmental Housing Policy. - Article.

The article deals with the acquisition of housing rights in the State of Israel and with how to purchase them. It
differentiate housing rights and the rights of tenure in Israel laws. It displaying legal ways to ensure the housing rights
of the state in the context of the government’s housing policy.

Keywords: housing rights, housing policy and housing
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AKTYAJIbHI NMPOBJIEMU MNMPABA
IHTEJIEKTYAJIbHOI BJIACHOCTI: 3AXUCT
ABTOPCbKUX TA CYMIXXHUX MNPAB BIA
KOHTPA®AKLII, NIPATCTBA TA MJIATIATY

YAK 347:347.77

AEAKI NPOBNEMU BUSHAYEHHA CNIBBIAHOLWEHHA
UnBIZIbHOINO 3AKOHOAABCTBA | SAKOHOAABCTBA
NMPO IHTENEKTYAJIbHY B/ZIACHICTb

XaputoHoBa OneHa IBaHiBHa

AOKTOP HOPUAMUYHUX HayK, MPOodecop, 3aBiaytoua Kadeaporo npaBa iIHTEAEKTYaAbHOI BAACHOCTI
Ta KopnopaTMBHOro npasa HauioHaAbHOrO yHiBepcuteTy «OAecbka HopUAUYHa akapeMis», YAEH-

kopecnoHaeHT HAMpH YkpaiHu,

YrabsiHoBa MannHa OnekciiBHa

KaHAMAAT FOPUAMYHUX HaYK, AOKTOPaHT KadeApUn npaBa iHTEAEKTYaAbHOI BAACHOCTI
Ta KOPNopaTMBHOIo npasa HauioHaAbHOro yYHiBepcuTeTy «OAEChbKa PUANUYHA aKaAeMis»

AEKBATHE PEryAtoBaHHA BIAHOCHUH iHTEAEK-

TYaAbHOI BAGCHOCTI Ma€ CYTTEBE 3HAUYEHHA,
HaATO y iHGOpPMaLLIMHOMY CyCMiAbCTBI, ike 3 BiAbLLIMM
UM MEHLUMM CTYMEHEM YCMILIHOCTI, AOCUTb aKTUBHO,
ane 3 NOMITHUMM TPYAHOLLLAMU, GOPMYETLCA B YKpaiHi.
BaacHe, Bip 06paHOi MOAEA NPaBOBOro pPeryAtoBaH-
HA BIAMNOBIAHUX BIAHOCWMH Yy TaAy3i IHTEAEKTYaAbHOI
AISIABHOCTI Ta iHGOpMaL,ii 3HAYHOKO MIPOKD 3aAEXUTb
BU3HaUYEHHSA CTaBAEHHSA AO PE3YALTATIB NOAEMIKU MiX
NPUXMAbHUKaMK (. KapBaaikc Ta iH.) [1] i KpuTrkamu
(®. Bebetep Ta iH.) [2] iHPOpMaLiMHOrO cycniAbCTBa.
O6paHHs NPMBATHOMNPABOBOI MOAEAI NMPaBOBOro pe-
rYAtOBaHHA BIAHOCWMH iHTEAEKTYaAbHOI BAACHOCTI,
baKTMYHO, 03HaYa€e BU3HAHHS NEPCNEeKTUB PO3BUTKY
iHbopMaLiMHOro cycninbCTBa, sike BiauyBae notpeby
camMe B TakoMy «BiAbHOMY», «MPUPOAHOMY» MpPaBo-
BOMY MPOCTOPI, TOAI SIK HApaHHA nepeBar nyobAiuHIN
MOAEAI NPaBOBOr0 PeryAoBaHHA BIAHOCUH iHTEAEK-
TyaAbHOI BAGCHOCTI MPUMNYyCKae BOAbOBE BM3HAUYEHHS
Xapaktepy i Mex po3nopsAAXKEHHS BIANOBIAHUMU Npa-
BaMW Ta iHTepecamu.

Tyt BapTo 3a3Hau4uTH, IO, OCKIAbKU BIAHOCWUHMK
IHTEAEKTYaAbHOI BAACHOCTI B YKpaiHi peryArooTbes
3HAYHOM KiAbKICTHO CneliaAbHUX 3aKOHOAABUMX aKTiB,
NPUHAAEXHICTb AKUX A0 cdepu npuMBaTHOrO npasa
HEe MOXe He BUKAMKATU CYMHIBIB, MOXE BUHUKHYTU
W CYMHIB Y «METOAOAOTIUHIN BUNPaBAAHOCTI» BU3HAH-

HSA UMBIAICTUYHOI MPUPOAM HOPM MPO iIHTEAEKTYAAbHY
BAQCHICTb, HaBiTb THX, WO MIcTATbCA Y KHU3I IV LUK
YKpaiHu.

OTxe, nocTae NUTaHHA NPO KpPUTEPIi BIAHECEHHS
TUX UM IHLUMX HOPM 3aKOHOA@BCTBA NP0 IHTEAEKTYaAb-
HY BAQCHICTb AO raAy3i LMBIABHOIO 3aKOHOAQBCTBaA.

Ha Hally AyMKy, AAS MOMEepPeAHbOro aHaaisy ra-
AY3€BOI NPUHANEXHOCTI «NpaBa iIHTEAEKTYaAbHOI BAGC-
HOCTi» LIIAKOM 3aCTOCOBHMM € MPUHUOM BU3HAYEHHSA
CMiAbHOIO Ta BIAMIHHOIO Yy 3araAbHOMY Ta KOHKPETHO-
MY PiBHAX iCHyBaHHS LbOro NpaBoBOro GeHOMeEHY.

Mpu LbOMY BUXOAMMO 3 TOTO, LLO raay3eBa npu-
HaAEXHICTb Ipynu BIAHOCWH, TPynu HOPM, NPaBOBMX
iHCTUTYTIB TOLLO, 3YMOBAEHa, NepeAyciM, O0COOAM-
BOCTAMU NPEAMETY i METOAY, a TakOX KOHLEMLIED
(iaeonorieto) NpPaBOBOro PEryAtoBaHHA, AKOO BU3Ha-
YarTbCA UiAI, MPU3HAUYEHHSA Ta QYHKLIii OCTAaHHbOrO.
Came uj 0cOBAMBOCTI € TUMW KPUTEPISIMM, LLLO AQHOTb
MOXAMBICTb BUOKPEMAIKOBATK Ti UM iHLLI raAysi npasa
UM 3aKOHOAABCTBA, BCTAHOBAOBATU rany3eBy MpuHa-
AEXHICTb IHCTUTYTIB TOLLO.

Po3rasiHeEMO nia TakMM KyTOM 30pYy MOXAMBICTb
BIAHECEHHSA NpaBa iIHTEAEKTyaAbHOI BAACHOCTI AO ra-
AY3i LMBIABHOIO NpaBa (3aKOHOAABCTBA).

MNepeaycim, 3a3Ha4yMmMoO, WO MPU TOMY THYYKO-
My MIAXOAI AO BM3HAUEHHA LUMBIABHUX BIAHOCUH, LLO
Mae micue y ct. 1 LK YkpaiHu, npeaAMeT npaBoBOro
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peryAtoBaHHA He MOXE CAYryBaTW AOCTATHbO YITKUM
KPUTEPIEM BW3HAUYEHHSA raAy3eBOi MNPUHAAEXHOCTI
BIAHOCWH. HaBnaku y 3anexHoCTi Bip chepu npaBo-
BOro peryAtoBaHHA HeManHoBi abo MaliHOBI BiAHOCK-
HU MOXYTb BYTW BM3HAHI UM He BW3HAHI TAKUMM, LLIO
MatoTb O3HAKM LIMBIAbHMX.

LLlo cTocyeTtbCA MeTOAYy NPaBOBOrO PEryAto-
BaHHSA, BAACTMBOIO AAA raAysi LMBIABHOMO 3aKOHO-
AABCTBa, TO BUKOPUCTAHHS MO0 y AKOCTI 3rapaHoro
KPUTEPIIO YCKAAAHIOETBCS TUM, WO Y L chepi moxe
BMKOPUCTOBYBATUCA AK AMCMO3UTUBHUI, TakK i imMnepa-
TUBHUIM METOA, LLIO MOB’sA3aHe 3 «baratollapoBiCTiOo»
abCTPaKTHOrO AMXOTOMIYHOFO MOHATTA  «pPMBaTHE
npaBo» - «MybAiuHe NpaBo» y BUNaAKaXx Moro icHyBaH-
HA B FOPUAWUYHI peanbHOCTI.

Mpw uboMy, BapTo B3ATU AO yBaru 1 Ty obctaBu-
HY, LLLO BIAHOCWHW IHTEAEKTYaAbHOI BAACHOCTI MOXYTb
peryAtoBaTUCs Ha 3acapax npyMBaTHoOro abo nybaiuHo-
ro NpaBa B 3aA€XHOCTI BiA IX KOHKPETHOrO 3MiCTy. Tak,
XapaKTepPHUMU pUcamu AMCNO3UTUBHOIO (NpaBOHaAI-
ASIKOUOr0) EeAEMEHTY METOAY MPaBOBOIo PEryAOBaHHSA
€: 1) topMAMYHA PIBHICTb YYACHUKIB BIAHOCHH; 2) iHi-
LiaTMBa CTOPIH NPU BCTAHOBAEHHI NPaBOBIAHOCUH; 3)
MOXAMBICTb BUOOPY yYaCHMKAMW BIAHOCUMH BapiaHTy
NMOBEAIHKM, L0 He cynepeynTb 3acapaM 3aKOHOAAB-
CTBa i MOPAAbHOCTI CyCMiAbCTBa. Taknii METOA 3acTo-
COBYETbCS, MEPeAYCiM, NPU AOrOBipHUX dopmax pea-
Ai3aLji npaB iHTeAeKTyaAbHOI BAQCHOCTI. Pa3om i3 Tum,
ANST PETYAOBAHHS BIAHOCWH IHTEAEKTYaAbHOI BAGCHOC-
Ti 3aCTOCOBYETLCS TAKOX IMNEPATUBHUIK METOA NPaBO-
BOro peryatoBaHHs. OApHaK, Npy LUbOMY «iMMepaTuB-
HicTb» MOXe ByTW pi3Ha 3@ CBOEK CYTHICTO. 30Kpema,
y 3000B’si3aHHSX, L0 BUHMKAIOTb BHACAIAOK 3aBAAH-
HA LUKOAM BOAOAIABLIKO MpPaB iHTEAEKTYaAbHOI BAAC-
HOCTI, iMNepaTMBHUM € MPUNUC NPO BIALLKOAYBaAHHSA
L€l LWKOAM, NIACTABM, YMOBW Ta NOPSAAOK il BIALLKOAY-
BaHHA. Bia BUKOPUCTAHHA iMNEPaTMBHOIO METOAY 3a-
3HayeHi BIAHOCUHM i3 UMBIABHUX HE MEPETBOPHOIOTLCA
Ha aAMIHICTpaTUBHI. XapaKTepHUMKU puUcamm MeTo-
Ay NPaBOBOro PeryAoBaHHA y TakuMx Bunapkax €: 1)
FOPUAMYHA PIBHICTb CTOPIH; 2) BUHUKHEHHS UMBIABHWUX
NPaBOBIAHOCUMH He3aAeXHO Bip HaxaHHA iX yyacHU-
KiB BHACAIAOK 6e3MocepeAHboro Npunucy 3akoHy; 3)
MOXAMBICTb BMOOPY y4YaCHWKAMW LMBIAbHUX BiAHO-
CUH BapiaHTy NOBEAIHKMU, AULLE Y MeXaX, TOUHO BU-
3HaUYEeHUX aKTaMu UMBIABHOIMO 3aKOHOAABCTBaA. TOMy
TYT MAETbCA MNPO iMNepaTuBHI €AEMEHTU LMBIAbHO-
npaBoBOro mMetoay. MOXAMBUM € M 3aCTOCyBaHHS
CYTO iMNepaTMBHOIO METOAY PEryAroBaHHSA BiAHOCUH
iHTEAEKTYaAbHOI BAACHOCTI. Hanpukaaa, y pasi 3Bep-
HEHHS aBTOpa BMHAXOAY 3@ OTPMMAaHHAM naTteHTy. Y
LbOMY BMNAAKY 3aCTOCYBaHHA CrneLjaAbHOro iMnepa-
TUBHOIO METOAY CBIAUYMTB, LLO BIANOBIAHI BIAHOCUHU €
aAMIHICTPaTUBHMMM 3@ CBOIM XapaKTePOM.

XapaktepHUMKU O3HaKamMu MEeToAy MNpPaBOBOro
peryAroBaHHA TyT €: 1) topuAMUYHA HEPIBHICTb CTOPIH;
2) BUHWKHEHHA BIAHOCWMH 3a HaXaHHAM YUYaCHMUKIB,
ane 3 HacTYMHUM PEryAoBaHHAM ix LwAsaxom 6esnoce-
PEAHBOTO MPUMKCY 3aKOHY; 3) HEMOXAMBICTb BUBOPY
yyaCHMKaMM BiAHOCWH BapiaHTy NOBEAIHKM iHLLOT, HiX
BM3HaAYE€Ha aKTaMM1 3aKOHOAABCTBaA. TOMY TYT MAETLCA
He Mpo «iMnepaTuBHI eAeMEHTU» LUMBIAbHO-NMPaBOBOIr0
METOAY, @ caMe Npo «iMnepaTMBHUIA» METOA.

OTXe, CYKYMHIiCTb METOAIB MPaBOBOro PEeryato-
BaHHA BIAHOCWH iHTEAEKTYaAbHOI BAACHOCTI OXOMAKE
AK CYTO AMCMO3UTUBHI (Y PErYAATUBHUX LMUBIABHUX
BIAHOCMHaxX), TakK i AMCMO3UTUBHO-iMNEpPaTUBHI (Y
OXOPOHHMX UMBIABHUX BIAHOCMHAX), @ TaKoX CYTO iM-
nepaTtuBHi (B aAMiHICTpaTUBHKUX BIAHOCMHAX) 3acobu
BMAMBY Ha yY4aCHMKIB BIAHOCWH iHTEAEKTYaAbHOI BAGC-
HOCTI, LLIO BPELUTI 3yMOBAOE KOMMAEKCHUI XapaKtep
NnpaBoOBOro PEryAtoBaHHS OCTaHHiX.

TakMM YMHOM, Hi NPeAMET MPaBOBOro PEryAto-
BaHHA (HEMaMHOBI Ta MalHOBI BiAHOCUHW iHTEAEKTY-
aAbHOI BAGCHOCTI), Hi METOA NPABOBOMO PEryAoBaHHS
3a3HaYEeHUX BIAHOCHH HE MOXYTb BYTH UiTKUMUK KpuTe-
PiAMKU BCTAHOBAEHHSA rany3eBoOi NPUHAAEXHOCTI npa-
Ba iHTeAeKTyaAbHOI BAACHOCTI [3].

Lle pae niactaBu AAS NMPUNYLLEHHSA, WO BU3Ha-
YaAbHOKO OOCTaBMHOKW TYT € KoHUenuis (iaeonoris)
NnpaBoOBOro PEryAroBaHHS.

OCKiAbKM, MONPU AUCKYCIi, LLO TOUMAUCSH HABKO-
AO UbOrO MUTAHHA, Y BITUM3HSHIA NPaBOBIA AyMmL,
3HAYHOM MIpPOHO 3aBASKM aKTMBHIM MO3ULii Ta nepe-
KOHAMBMM aprymeHtam npod. O. A. [liponpuropm,
nepemoraa ipesa BUNPaBAAHOCTI BKAKOYEHHS HOPM
Nnpo IHTEAEKTYaAbHY BAACHiCTb Yy LK YKpaiHu, MOX-
Ha BBaXaTW, WO «KOHUENTyaAbHi» MIAXOAW BITUMU3-
HAHWX 3aKOHOAABLIB BW3HAYeHi AOCTaTHbO YiTKO.
3aranoM, BIiTYM3HAHA KOHLUEMLIS 3aKoOHOA@BCTBa
AOCWUTb YiTKO BM3HAuae nNpaBOBY CYTHICTb (rany3eBy
NMPUHAAEXHICTb) MnpaBa iHTEAEKTYaAbHOI BAACHOCTI
B 00’EKTMBHOMY 3HAYeHHi LbOro MOHATTA, PO3rAfAa-
HouM i AK NPUPOAHY CKAGAOBY YAaCTMHY YKPAiHCbKOIro
LUMBIABHOIO 3aKOHOAABCTBa. Ha KOpPWUCTb Takoro Bu-
CHOBKY, 30KpeMa, CBiAUYMUTb BMileHHA y LK YkpaiHu
KHUTW YyeTBepToi «[1paBo iIHTEAEKTYaAbHOI BAACHOCTI».

BpewTi, came ue i A€ niacTaBu AAA BUCHOBKY,
WO B YKpaiHi € poOCTaTHI NiACTaBU PO3rAaAaTU NpaBo
IHTEAEKTYaAbHOI BAGCHOCTI Ik CKAQAOBY YacTUHY (PO3-
AiA) BITYUM3HAHOTO UMBIABHOMO NpaBa. Tum Biablue, Lo
Le BiANOBIAGE NPaArHEHHAM iHTEAEKTYaAbHOMO 3arany
cnpuAaTM GopMyBaHHIO B YkpaiHi iHdopMauiiHOro
cycninbcTBa.

[OAOBHOIO OCOBAMBICTIO MPABOBOrO PEryAtoBaH-
HA BIAHOCUH iHTEAEKTYyaAbHOI BAACHOCTI B YKpaiHi, Ha
HaLlly AYMKY, € T€, LLLO OCHOBHUM AXepeAoM (GOpMOto)
TYT € aKTM 3aKOHOAABCTBA, LLO PErYAOHOTb BIAHOCUHHM
iHTEAEKTYaAbHOI BAQCHOCTI.
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Momix HKX, nepeaycim, CAipHa3BaT KOHCTUTYLIO
YKpaiHu, sika MiCTUTb HU3KY HOpM, WO He3nocepea-
HbO CTOCYOTbCH BIAHOCUH iIHTEAEKTYaAbHOI BAQCHOCTI.
Tak, KoHCcTUTYLia YKpaiHu y cT. 54 rapaHTye rpoma-
AfiHaM cBOOOAY AiTepaTypHOi, XyAOXHbOI, HAayKOBOI i
TEXHIYHOI TBOPYOCTI, 3aXMCT iIHTEAEKTYaAbHOI BAACHOC-
Ti, IXHIX aBTOPCbKMX MpaB, MOPaAbHUX | MaTepiaAbHUX
iHTEpeCiB, WO BUHUKAKOTL Y 3B’A3KY 3 PISHUMW BUAG-
MW IHTEAEKTYaAbHOI AIAABHOCTI. KOXHWUI rPOMaASHUH
Ma€e nNpaBO Ha pPe3yAbTaTW CBOEI iHTEAEKTYaAbHOI,
TBOPYOI AISIAbHOCTI; HIXTO HE MOXe BWKOPWUCTOBYBa-
™ abo nowuptoBaTh ix 6e3 Noro 3roau, 3a BUHATKA-
MW, BCTAHOBAEHMMW 3aKOHOM. BianoBiaHO a0 cT. 41
KOHCTUTYLIT KOXEH Mae nNpaBoO BOAOAITU, KOPUCTYBa-
TUCA | PO3NOPAAXKATUCH CBOEID BAACHICTIO, pe3yAbTa-
TaMW CBOEI iIHTEAEKTYaAbHOI, TBOPYOI AIAAbHOCTI.

PasoMm i3 TMM, OCKiAbKM KOHCTUTYLIA YKpaiHu
BU3HAYa€ AMLLE 3aranbHi 3acaAv PEryAoBaHHS Bia-
HOCUH Yy TaAy3i iHTEAEKTYaAbHOI BAACHOCTI, BaXXAMBE
Miclie BIABOAWUTLCH akKTaMm CreLljiaAbHOro 3akKOHOAaB-
CTBa, WO MOAIAAOTECA Ha KOoAMGIKOBaHI akTh Ta no-
TOYHE 3aKOHOAABCTBO.

OCHOBHUM KOAMGIKOBaAHUM aktoM Yy coepi
npaBa iHTeAeKTyaAbHOI BAacHOCTI € LK YkpaiHu,
KHMUra uJetBeprta «[1paBO iHTEAEKTYaAbHOI BAACHOC-
Ti», WO 3aKPINAOE 0O’€KTM npaBa IHTEAEKTYaAbHOI
BAQCHOCTI, Cy0’eKTM npaBa iHTEAEKTYaAbHOI BAAC-
HOCTI, IX NpaBa, OCHOBHi 3acapM OXOPOHM Ta 3a-
XWUCTY MpaB iHTEAEKTYaAbHOI BAACHOCTI. Kpim Toro,
rnaBa 75 «Po3nopsaaXeHHs MaWHOBMMMK NpaBaMu
iHTEAEKTYaAbHOI  BAAQCHOCTi»  BMU3HAYEHO CUCTEMY
LUMBIAbHO-NPaBOBUX AOrOBOPIB, AKi MOXYTb YKAAAa-
TUCb CyH’€KTaMM BIAHOCHH iHTEAEKTYaAbHOI BAACHOCTI
3 METOI peaAi3alji HareXHKX iM MpaB Ha pe3yAbTaTtn
iHTEAEKTYaAbHOI, TBOPYOI AiIABHOCTI.

3acToCOBYHOTbCA AO PEryAtoBaHHS BIAHOCHH iH-
TEAEKTYaAbHOI BAACHOCTI M HOPMU TAaBKU 76, WO BU-
3HauYae YMOBM YKAAA@HHA AOrOBOPIB KOMEPLIMHOI
KOHLeCIT. Kpim cneuianbHUX nonoxeHb LK YKpaiHu,
AKI NPUCBSAAYEHI MPaBy IHTEAEKTYaAbHOI BAQCHOCTI, AO
TaKWX BIAHOCWH 3 ypaxyBaHHAM iX 0COBAMBOCTEN MO-
XYTb 3aCTOCOBYBATUCb 3araAbHi MOAOXEHHS KOAEKCY
npo AOroBOPW, 3axMCT MpaB, TOWO. KpuUMiHaAbHUI
KOAEKC YKpaiHu, Kopekc YkpaiHM npo aaMiHicTpa-
TUBHI NPaBOMNOpPYLLUEHHSA BCTAHOBAIOKOTb BiAMOBiAAAL-
HiCTb 3@ MOPYLUEHHS NPaB iIHTEAEKTYaAbHOI BAQCHOCTI.
MUWTHUI KOAEKC BM3HAYa€E 3araAbHi 3acapn nepemi-
LLIEHHS Yepe3 AepXaBHUI KOPAOH TOBapiB, LLO Mic-
TATb 06’€KTU NpaBa iHTEAEKTYaAbHOI BAACHOCTI TOLLLO.

lMoTouyHe 3aKOHOAABCTBO Y raAyai iHTEAEKTYaAb-
HOI BAQCHOCTI BKAKOUYAE 3aKOHM YKpaiHUM Ta MiA3aKOH-
Hi akTh. OCOBAMBICTIO UMHHOCTI Aii 3aKOHIB YKpaiHu
y Frany3i iHTEAEKTyaAbHOI BAACHOCTI € Te, WO, Ha BiA-
MiHy, Hanpukaap, Bia Pociicbkoi Pepepadii, ae 3
NPUAHATTAM KHUMM 4 LIMBIABHOTO KOAEKCY, fika Mpu-

CBAYEHa NpaBy iIHTEAEKTYaAbHOI BAACHOCTI, BiAbLLICTb
creuiaAbHMX 3aKOHIB BTpPaTMA@ UMHHICTb, B YKpaiHi
nopsia 3 LUK YkpaiHM NpoAOBXYHOTb AISiTU OKPEMI
3aKOHM, TOAOXEHHSI SIKMX HE 3aBXAW Y3rOAXEHi 3
HopMamMun LIK YkpaiHu. fAK npukaap, MOXHA 3rapa-
TW 3aKOHMU: «[1pO aBTOPCbKE MpPaBo i CyMiXHI npaBa»
Bia 23 rpyaHs 1993 poky, «[1po po3nOBCIOAXKEHHS
NPUMIPHWKIB ayaioBi3yaAbHWX TBOPIB, dOHOrpam, Bi-
Aeorpam, KOMM'IOTEPHUX nporpam, 6a3 pAaHux» BiA
23 bepesHs 2000 poky, «[po KiHemaTorpadito» Bia
13 ciuHa 1998 poky, «[Ipo ApykoBaHi 3acobu maco-
BOI iHpopMalLii (npecy) B YkpaiHi» Bia 16 AucTonapa
1992 poky, «[1po OXOPOHY NpaB Ha BUHAXOAM | KOpUC-
Hi MoaeAi» Bia 15 rpyaHa 1993 poky, «[1po 0XOpOoHy
npaB Ha NPOMWCAOBI 3pasku» Bip 15 rpyaHa 1993
poky, «[1p0 OXOPOHY NpaB Ha 3HaKKW AAA TOBApIB i Mo-
cAyr Bia 15 rpyaHa 1993 poky, «[1po 0xOpoHy npas
Ha 3a3HAYEHHA MOXOAXEHHS ToBapiB» Bip 16 4epBHA
1999 poky Ta iH.

3HauHy 3a o6cArom rpyny npaBOBUX ak-
TiB y cdepi peryamroBaHHA BIAHOCUH iHTEAEKTYaAb-
HOI BAACHOCTI CKAapatoTb, TakK 3BaHi, «MiA3@KOHHI»
HOPMaTUBHO-NPaBOBi akTW. Hanpukaap, lNoctaHoBa
KabiHety MiHicTpiB YKkpaiHu «[1po apepXaBHY pee-
CTpaLjito aBTOPCbKOro npasa i AOroBOPIB, AKi CTOCY-
IOTbCA MpaBa aBTopa Ha TBip» Bip 27 rpyaHs 2001
poky, MNoctaHoBa KabiHety MiHicTpiB YkpaiHu «[po
3artBepAXEHHSA [lOAOXEHHA Mpo MNPEeACTaBHUKIB Y
crnpaBax iHTEAEKTyaAbHOI BAQCHOCTI (MATEHTHMX No-
BipeHux)» Bia 10 cepnHa 1994 poky (y pepakuii no-
cTaHoBKW KabiHeTy MiHicTpiB YkpaiHu Bia 27 cepnHs
1997 poky), MpaBrAa CKAAAQHHSA | MOAAHHS 3as8BKU
Ha BUHaXIiA Ta 3asiBKM Ha KOPUCHY MOAEAD, 3aTBEPAXKE-
Hi Haka3oM MiHicTepcTBa OCBITU | HayKK YKpaiHu (3i
3MiHaMK Ta AONOBHEHHAMM Bia 22 ciuHA 2001 poky).

OCKiAbKM HOPMATUBHUX aKTiB Takoro POAY AyXe
6arato, To TYT HABOAUTU NMOBHUI iX NepPeAik HEAOLLAb-
Ho. CKAQCTM ySIBY NPO CTaH crpaBs y LK cdhepi Aa€ 3mo-
ry, Harnpukaaa, Nepeaik HopMaTMBHO-NPaBOBUX aKTIB,
HaBeAEeHWM y iHGOpMaLUiMHOMY AMCTI Buuioro rocno-
AAPCbKOro cyay «Mpo HOpMaTMBHO-NPaBOBI aKTH, O
PErYAOIOTb MUTAHHSA, NOB’A3aHi 3 OXOPOHOIO NpaB Ha
00’eKTU iHTEAEKTYaAbHOI BAAcHOCT» Bip 20 AKTOro
2007 poky.

BaxaAnBe 3HaYEeHHS MNP peryAroBaHHi BiAHOCKH
iHTEAEKTYaAbHOI BAACHOCTI MatoTb TAKOX MiDKHAPOAHI
YrOAM.

30Kpema, Le KOHBEHLjI A0 AKMX MPUEAHANACb
YkpaiHa (Hanpukaaa, CTOKrOAbMCbKa KOHBEHLLiS «[1po
3aCHyBaHHS BcecBiTHbOT opraHis3auii iIHTEAEKTYaAbHOT
BAAcHoOCTI» BiA 14 uepBHSA 1967 poky, ABO- Ta baraTo-
CTOPOHHI MiXXHapPOAHI AOFOBOPM Y LK rany3i 3a ydac-
To YKpaiHu (Hanpukaaa, Yropa npo cniBpobiTHULTBO
B rany3si OXOPOHW aBTOPCLKOIO Npasa i CyMiXXHUX Npas
BiaA 24 BepecHs 1993 poky, patudikoBaHa 3aKOHOM
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Bip 27 ciuHA 1995 poky, Yropa npo cniBpobiTHULTBO
no NPUNMHEHHIO NPAaBOMOPYLUEHDb Y ChEPi IHTEAEKTY-
aAbHOT BAAcHOCTI Bip 6 6epe3Hsa 1998 poky, patuoi-
koBaHa 3akoHoM Bip 21 BepecHa 2000 poky).

BianoBiaAHO A0 CT. 9 KOHCTUTYLIT YKpaiHWM UMHHI
MiXHapOAHI AOTOBOPMU, 3roaa Ha 060B’IBKOBICTb AKMX
HapaHa BepxoBHoto Papoto YKpaiHu, € YaCTUHOK Ha-
LiOHaAbHOIO 3aKOHOAABCTBa YKpaiHu. BianoBiaHO A0
Aeknapalii Npo AepXXaBHWUN CyBEpPEHITET YKpaiHu BiA
16 amnHa 1990 poKy BM3HAETLCA NepeBara 3araib-
HOBM3HAHMX HOPM MiDXXHApPOAHOTO npaBa nepea Hop-
MaMK BHYTPILLHbOAEPXaBHOIo Npasa.

BpaxoBytouu, WO yvyaCHUKaMMK BIAHOCWH iHTe-
AEKTYaAbHOI BAACHOCTI BMUCTYNalOTb HE AULLE rpomMa-
ASIHU YKpaiHK, a 1 iIHO3EMHI rpOMaasiHW, aKTyaAbHOMO
3HayeHHA HabyBa€e BM3HAUYEHHS NpaBa, AKe Mae 3a-
CTOCOBYBATUCh Y pasi NOpYyLLIEHHS X NpaB BiAMOBIAHO
AO CT. 37 3aKkoHy YKpaiHu «[1po MixHapoAHe npuBat-
He npaBo» Bia 23 uepBHA 2005 poKy A0 NPaBOBIAHO-
CWH y chepi 3axXMCTy NpaB iHTEAEKTYaAbHOI BAACHOCTI
3aCTOCOBYETbCA MPaBO AEPXaBH, Y Kl BUMaraetbcs
3aXMCT UMX npas.

BianoBiaHO A0 cT. 7 LUK YkpaiHM UMBIAbHI BiA-
HOCUMHU MOXYTb PEryAtOBaTUCb 3BMYAEM, 30KpPEMA,
3BMUAEM AINOBOro 060poTy, Mip AKMM PO3YMIETbCS
NpPaBUAO MOBEAIHKU, AKE HE BCTAHOBAEHO aKTaMM LiK-
BiAbHOIO 3aKOHOAABCTBA, aAe € YCTaAEHUM Y MEBHIN
cdepi UMBIAbHMX BIAHOCWMH. 3BMYaM, LLO CynepeynTb
AOroBopy abo aktaM UMBIABHOIO 3aKOHOAABCTBA, Y
UMBIABHUX BIAHOCMHAX He 3aCTOCOBYeTbCA. 3BUYai
MOXYTb ByTW KAGCUDIKOBaAHI 3@ AeKiAbKOMa KpUTepis-
MU. Tak, 3aAeXHO Bia opMUM dikcalii 3BUYai MOXYTb
6yTV noAineHi Ha: 3adikcoBaHi y BIAMOBIAHUX AOKY-
MeHTax (4. 1 cT. 7 UK Ykpainu) (Hanpukaaa MNpaBuaa
IHKOTEPMC) Ta He 3adikcoBaHi y AOKYMEHTax (Ha-
npuvKAap, 3BMYaK, 3riAHO SIKOMY cneujaAbHUIM 3aKOH
Ma€ nepesary Haa 3araAbHUM 3aKOHOM). 3a chepoto
3aCTOCyBaHHS 3BMYai NOAIAAIOTLCSH Ha: a) MiXXHaPOAHI
3BKMYai; 6) HOPMK 3BMUYAEBOIO NPaBa; B) CYAOBWIA 3BU-
ya; r) 3Buuai AinoBoro obopory.

He € AxepenoMm NpaBOBOro PeryAroBaHHSA BiA-
HOCMH iHTEAEKTYaAbHOI BAACHOCTI B YKpaiHi cyAOBUI
NpeLUeAeHT.

Pa3om i3 TMM, CAiA 3a3HaUUTK, LLO NMUTAHHA BU-
3HaAYEHHSA MicCLS Ta POAI CyAOBOI MPAKTUKKU B PEryAto-
BaHHi AOTrOBipHMX BiAHOCMH HabyBa€e HOBOIO 3MICTy B
CyyacHMX YMOBaXx, Ta BCE YacTille HaroAOLYeETbCS Ha
TOMY, LIO 3aCTOCYBaHHA MPELIEAEHTY B NPaBoOBil Ai-
AABHOCTI HaLLOi KpaiHW € HaraAbHO NoTpeboto, AAS
peani3aLii SKoi CTBOPEHI Sk NPaBOBI, TaK i NOAITUYHI
nepeaymoBu. MPUUMHOIO UbOIMO € BEAMKa KiAbKICTb
nporaauH y 3aKOHOAABCTBI, @ TakOX HasiBHICTb B 3a-
KOHOAaBCTBI GOpPMYAIOBaHb, WO AatOTb MiACTaBU Mo-
piBHOMY TAYMauuUTU iX 3MicT. [pakTMuHe 3Ha4vyeHHS
npW 3AIMCHEHHI 3aXMCTy MpaB iHTEAEKTYyaAbHOI BAAC-

HOCTI MatoTb: OrAfAOBI AUCTM BMLLIOTO rocnopapCbKoro
cyay: «[1po NpaKTMKy 3aCTOCyBaHHA rocnoAapCbKUMU
CyAaMW 3aKOHOAABCTBA MPO 3axMCT NpaB Ha 06’eKTK
iHTEAEKTYaAbHOI BAACHOCTI» Bip 27 uepBHsa 2008
PoKy, «[1pO NpaKTUKy 3aCTOCYyBaHHSA rOCMOAAPCLKUMMU
CyAaMW 3aKOHOAABCTBA MPO 3axXMCT NpaB Ha 06’eKTH
NPOMMCAOBOI BAACHOCTI (3a MaTepianamu cnpas,
PO3MASHYTUX Y KacauiMHoMy nopsaky Buwwmm rocno-
AAPCbKUM CyAOM YkpaiHn)» Bia 15 aunHa 2010 poky
[4], «[Mpo NpaKTMKy 3acTOCyBaHHA roCnoAapPCbKUMU
CyAQMM 3aKOHOAABCTBA MPO 3aXMCT NpaB Ha 06’EKTH
iHTEAEKTYaAbHOI BAQCHOCTI (3a Martepianamu crpas,
PO3rASIHYTUX Y KacauitHoMy nopsiAky Buuimm rocno-
AapcbkM cyaom YkpaiHu)» Bia 30 uepsHa 2009 poky
[5], NMocTtaHoBa BepxosHoro Cyay «[1po 3acTocyBaHHSA
CyA@MK HOPM 3aKOHOA@BCTBA Y CnpaBax Npo 3axucT
aBTOPCbKOrO Mnpaga i CyMiKHUX npas» Bip 4 YepBHS
2010 poky [6], PekomeHaaLii BULLoro rocnopapcbko-
ro cyay «fpo Aesiki MUTaHHS NPaKTMKKU NPU3HAYEHHS
CYAOBMX EKCMNEPTU3 y cnpaBax 3i Cnopis, NOB’A3aHUX
i3 3aXMCTOM MpaBa iHTEAEKTYaAbHOI BAACHOCTI» Bip 29
6epe3Ha 2005 poky [7] Ta iH.

XapakTepusyroun pAXepeAa y ranysi peryaroBaH-
HS BIAHOCWH iHTEAEKTYaAbHOI BAACHOCTI Ta iXHili 3MiCT,
CAiA 3BEPHYTU yBary Ha npobaemu npaBoOBOro pery-
AOBaHHS, WO BMHUKAIOTb Y LK coepi.

BoHu nos’s3aHi, Hacamnepea, 3 HEObXiAHICTIO
BM3HAYEHHA CNiBBIAHOWEHHS UMBIABHOIO 3aKOHO-
AABCTBa Ta 3aKOHOAQBCTBA NPO iHTEAEKTyaAbHY BAGC-
HICTb, OCKIAbBKWN L& Ma€ He AULLE TEOPETUYUHE, ane W
BEAMKE MPAKTUUYHE 3HAUYEHHS.

He cTtaBAAuM Mip CyMHIB BaXAMBICTb apantauil
HaLiOHAAbHOIO 3aKOHOAABCTBA A0 HOPM MiXHApPOA-
HOro 3aKOHOAABCTBA Ta 3akoHOAaBCTBa €C, BBaxa-
€MO 3@ AOLJAbHE HaroAOCUTU Ha TOMY, LLO, B NepLly
yepry, HeobXiAHO Y3roAMTW HaliOHaAbHI 3aKOHOAABUI
aKTW y Lin cdepi, yCYHYTH iCHYHOUI KOAI3iT Ta nporanu-
HU. AAXE 3anpoBapXEHHSA HOBWX HOPM, HaBiTb Ta-
KKX, LLO BIANOBIAAKOTb MiXHAPOAHUM CTaHAapTaMm, y
HecucTemMaTM3oBaHe, HEY3roaokeHe HaljioOHaAbHe 3a-
KOHOA@BCTBO MOXE CTBOPUTH LEe BiAbLLIE KOAI3IN, LLIO
HeratTMBHO MO3HAUYUTLCH Ha OXOPOHI NpaB iHTEAEKTY-
aAbHOI BAACHOCTI.

Omxe, nepeaycim, mae ByTu y3ropxeHe (rapmo-
Hi30BaHe) peryaAroBaHHA BIAHOCUH IHTEAEKTYaAbHOI
BAACHOCTI KOAMGIKOBaAHMMU akTaMu (B MnepLuy yepry
LK YkpaiHu) Ta cneuiaAbHUMKU 3aKOHaAMM.

Mpyv UbOMYy MOCTAaE HeEOOXiAHICTb BMPILLEHHS
ABOX B32aEMOMOB’A3aHUX aKTyaAbHUX 3aBAAHb:

1) 3abe3neyeHHA MNOAOAAHHA HEY3roAXKEHOCTI
NMOAOXEHb CreLiaAbHUX 3aKOHOAABYMX aKTiB y coe-
pi iHTEAEKTYaAbHOI BAQCHOCTI 3 MOAOXEHHAMKW LK
YKpaiHu.

2) 4iTKe BM3HAYEHHA MOPSAKY 3acTOCyBaHHSA
BKa3aHWX aKTiB AO PErYAOBaHHA BIAHOCUH iHTEAEKTY-
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aAbHOI BAACHOCTI, 30KpeEMa, BU3HAUEHHA aKTy, KM
Mae nepepa)xaroue 3HaYeHHs.

Mpn BUpiWIEHHI NPOBAEMU MOAOAAHHSI HEy3ro-
MKEHOCTI creuiaAbHUX 3aKoHIB Ta LUK YkpaiHu, caip
3BEPHYTWU yBary Ha Te, WO BOHW € SIK 3araAbHUMM
Ta CTOCYHTbCA BCiX IHCTUTYTIB NpaBa iHTEAEKTyaAb-
HOI BA@CHOCTI, Tak i cneujaAbHUMM, SIKi CTOCYHOTbCSA
OKPEMMUX IHCTUTYTIB NpaBa iHTEAEKTYaAbHOI BAACHOCTI
(aBTOPCbKOrO MpaBa, NpaBa NPOMUCAOBOI BAACHOCTI
TOLLO).

3aranbHOK Ta akTyaAbHOK € MpobAema 3ako-
HOA@BYOTO MIAXOAY AO BM3HAYEHHS BUMAIB MalHOBMX
npas. Noasirae BoHa B TOMy, Wwo y LIK YkpaiHu 3anpo-
BaAXXEHO MOAIA MaMHOBWX NpaB Ha ABi KaTeropii - ue
NpaBO Ha BWKOPUCTAHHA O06’EKTIB iHTEAEKTYaAbHOI
BAACHOCTI Ta BMKAKOYHI MaMHOBI Mpaga, WO nepea-
6avatoTb NpaBO HapaBaTWM AO3BIA Ha BUKOPWUCTaHHS
00’€eKTIB iHTEAEKTYaAbHOI BAQCHOCTI, @ TaKOX MpaBo
3a60poHATM TpeTiM ocobam BUKOPWUCTOBYBaATU pe-
3yAbTaTU IHTEAEKTYaAbHOI, TBOPYOI AIAABHOCTI.

Y cneuiaabHUX 3akoHax, Hanpukaap, 3akoHi
YKpaiHu «[1po aBTOPCbKE NpaBo i CyMiXHi NpaBa» BiA
23 rpyaHs 1993 poky, 3akoHi YKpaiHu «[1po 0XopoHy
npaB Ha BUHAXOAM | KOPUCHI MOAEA» BiA 15 rpyaHsA
1993 poky - BCi MaWHOBI MpaBa iHTEAEKTyaAbHOI
BAQCHOCTI BiAHECEHO AO BUKAOYHMX. TakMii HEOAHO3-
HaUYHWM NiAXIA € PE3YABTATOM BiACYTHOCTI EAMHOTO MiA-
XOAY AO PO3YMiHHS Ta CYTHOCTI NpaB IHTEAEKTYaAbHOI
BAACHOCTI. Y 3aKOHOAABCTBI GAKTUYHO HaWLLAWU BTi-
AEHHSA ABI NPOTUAEXHI KOHLENLUIT NpaBa iHTEAEKTYaAb-
HOI BAACHOCTI: MPOMPIETAPHOI Ta BUKAKOUYHUX MpPaB,
LLI0 HE MOXE He CTBOPIOBATU BiAMOBIAHMX NPobAeM Y
npaBoBOMY PEryArOBaHHI.

Y chepi aBTOPCLKOro npaBa — He Y3roAXXeHO Mo-
AOXEHHS MPO AOrOBOPU, Ha MIACTABI IKMX 3AINCHIOETb-
CSl PO3NOPSAAKEHHS aBTOPCLKUMK NpaBaMu.

Tak, BiAmoBiAHO A0 3akoHy YKpaiHu «[1po aBTop-
CbKe MpaBo i CyMiXHi npaBa» nepepbavyacTbCs NOAIA
aBTOPCbKMX AOFOBOPIB Ha ABI OCHOBHI KaTteropii:

- aBTOPCbKi AOrOBOPU NPO HAaAGHHS BUKAKOUHOTO
Ta HEBUKAOYHOIO NMpaBa Ha BUKOPUCTaHHS 00’eKTiB
aBTOPCbKOro NpaBa;

- aBTOPCbKi AOrOBOPU MPO MeEpeAaHHs (Biauy-
XEHHS) aBTOPCbKKX MpaB.

BianoBiaHO A0 cT. 32 3akoHy YkpaiHu «[1po aB-
TOPCbKE MPaBO i CyMiXHi npaBa» 3a 06cArom npas,
SIKi HAAAKOTbCS, aBTOPCbKi AOFOBOPU MOAIAAKOTLCA Ha:

1) AoroBopu Npo nepepadvy BUKAKOYHOIO Npasa
Ha BUKOPUCTaHHSA TBOPY;

2) AOrOBOpM MPO Nepepavy HEBUKAKOYHOIO Mpa-
Ba Ha BUKOPUCTaAHHS TBOPY.

BBaxaemo, Lo TaK1i MOAIA AOTOBOPIB HE € Y3ro-
MKEHUM 3i CcT. 15 3akoHy YKpaiHu «[1Ipo aBTOPCbKe
npaBo i CyMiXxHi npaBa», BiANOBIAHO AO SIKOI BCi Mali-
HOBI NpaBa, B TOMY UYMCAI | NPaBO Ha BUKOPUCTAHHSA

TBOPY, € BUKAKOUHWUMMU. Y 3B’A3KY 3 UMM, BYAO 6 AOLLIAL-
HO MPUBECTU MOAOXEHHA 3aKOHY y BIAMOBIAHICTb AO
cT. 1108 UK YkpaiHu Ta nepepbayntv HapaHHA BU-
KAKOUHOI Ta HEBUKAKOUHOI AiLIEHSIT.

TakoX 3Aa€TbCHA He 30BCIM KOPEKTHUM MpoBe-
AeHe y 3akoHi YKpaiHun «[1Ipo aBTOpCbKe NpaBo i cy-
MiXHi NpaBa» OTOTOXHEHHA KaTeropi nepepaHHs Ta
BiAUYXXEHHS BUKAKOUHUX MaMHOBKX NpaB Ha 06’eKTU
aBTOPCbKOro npasa. BiAnoBiAHO A0 UMHHOINO 3aKo-
HoAa@BCTBa nepeabayeHo BUMAAKM, KOAM aBTop abo
0cobu, AKi Ha 3aKOHHMKX MiaCTaBax HabyAU BUKAKOUHI
MaWHOBI NpaBa Ha 06’eKT aBTOPCbKOro NpaBa, MakTb
npaBo NepeaaBaTv CBOI NpaBa Ha TMMYACOBiN OCHOBI
IHLWWUM QI3MUYHUM Ta FOPUANYHKUM ocobam. Mpu LiboMY,
Ma€eTbCA Ha yBasi He HapaHHS NpaBa Ha BUKOPUCTaH-
Hsi 06’eKTa aBTOPCLKOro MnpaBa, a NepepaHHs came
MaMHOBUX aBTOPCbKMX MPaB, MPW LibOMY iX BiAYYXEH-
HS He BipOyBa€eTbCS.

Tak, MaWHOBi npaBa Ha 06’€KT aBTOPCbKOrO
npaBa MOXYTb MepepaBaTUCb: B YMNpPaBAIHHS oOpra-
Hi3aUifiM KOAEKTMBHOIO YMpaBAiHHA aBTOPCbKUMMU
npasamMu, BIANMOBIAHO A0 CT. 576 LK YkpaiHu mainHo-
Bi NnpaBa MOXyTb ByTM NpeAMeToM 3acTaBu. Y 3a3Ha-
YeHUX BUMNaAKax nepepadi npaB He BiADYBa€ETbCs ix
BIAUYXEHHSA (BUHATOK B AAGHOMY BMMAAKY MOXE Mo-
ASIFTATU B HAaKAAAEHHI CTATHEHHS Ha MaWHOBI NpaBa,
LLIO € NPEAMETOM 3acTaBM y pa3i HEBUKOHAHHSA BOPX-
HMKOM 3abe3neuyeHoro 3acTaBoi 3000B’A3aHHS).
BpaxoBytoun 3a3HayeHe, CAip BUKAKOUMTK 3 HA3BU Ta
TeKkcTy cT. 31 3akoHy YkpaiHu «[1po aBTOpPChbKe nNpaBo
i CyMDXHI MpaBa» CAOBO «BiAUYXEHHS».

AHani3 Hopm 3akoHy YKpaiHu «[1po aBTOPCbKe
npaBo i CyMixHi nNpaBa» AO3BOASIE 3POOWTU BUCHO-
BOK, LLLO B HbOMY HE 3aKpIifNAeHO cneLjiaAbHUX O3HaK
AOTOBOpIB, fAKi YKAapalTbCA Yy cdhepi aBTOPCbKOro
npasa, He BUAINEHO CheljaAbHUX BUAIB AOrOBOPIB.
Po3nopsaXeHHs aBTOPCbKMMU MaHOBHUMMW NpaBamMu
MOX€ 3AIMCHIOBATUCb Ha MNIACTaBi AOrOBOPIB LLOAO
PO3MNOPSAXKEHHA MaWMHOBUMMW MPaBaMmU IHTEAEKTYaAb-
HOT BAacHocTi, nepepbayeHnumn ra. 75 LIK Ykpainu.

Y 3B’A3KY 3 UMM, 3 METOIO YHUKHEHHA pPEeryAko-
BaHHA AOTOBIPHUX BIAHOCWUH Yy cdepi npaBa iHTEAEK-
TyaAbHOI BAACHOCTI, 3AAETbCA AOLIABHMM MPUAIAUTH
HaAeXHY yBary AOroBOpamM LWOAO PO3NOPAAKEHHS
MaVHOBMMW NpaBaMMW iHTEAEKTYaAbHOI BAACHOCTI Y
LUK YkpaiHu, npu LbOMY MOAOXEHHS CneLljaAbHUX 3a-
KOHIB MPO AOroBOpU y cdepi iHTEAEKTYaAbHOI BAAC-
HOCTi BUKAOUYUTH.

Mpobaema 3abe3neuyeHHs Y3ropAXeHOCTi MOAo-
XEHb aKTiB 3araAbHOro Ta creujiaAbHOro 3akoHOAAB-
CTBa iCHYE TaKoX y cdepi NPOMUCAOBOI BAACHOCTI, A€
He Y3ropAXXeHO MOAOXEHHS crneLljaAbHMX 3aKOHIB Ta LUK
YKpaiHu LLIOAO MOMEHTY BUHUKHEHHS MpaB Ha 06’eKTU
NPOMMCAOBOI BAACHOCTI, @ TaKOX BUAIB NaTeHTIB.
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Tak, BianoBiaHO Ao cT. 465 LK YkpaiHu maiiHoBI
npaBa iHTEAEKTyaAbHOI BAQCHOCTI Ha BUHaxia, KOpuc-
HY MOAEAb, MPOMWUCAOBWI 3Pa30K € YNHHUMU 3 AQTH,
HaCTYMHOI 3a AATOO iX AEPXaBHOI peecTpallii, 3a ymo-
BU MIATPUMAHHS YMHHOCTI UMX MpaB BIAMNOBIAHO AO
3aKOHY.

BianoBiaHO A0 3akoHy YkpaiHu «[1Ipo oxopo-
Hy npaB Ha BMHaxXOAM i KOPUCHI MOAEA» MpaBsa, Lo
BUMNAMBAOTb 3 MATEHTY, AilOTb BiA AaTWM nybAikauii
BiAOMOCTEN MpOo Moro Buaady. BianosiaHo a0 cT. 23
3akoHy, YctaHoBa MybAikye y CBOEMY O®iLitHOMY
6tOAETEHI BU3HAYEHI B YyCTAHOBAEHOMY MOPSIAKY BipO-
MOCTi NP0 BMAQ@UY NaTEHTY (AEKAapaLiMHOro nateHTy)
OAHOYACHO 3 AEPXXaBHOK peecTpaLieto naTeHTy (Ae-
KA@pPaLiMHOro nateHTy) Ha BMHaXiA UM AeKAapaLinHO-
ro NaTeHTy Ha KOPUCHY MOAEAb. BUXOAUTB, LWLO BiAMO-
BiAHO A0 LUK YKpaiHu npaBo Ha 06’€KTM NPOMUCAOBOT
BAAQCHOCTI BUHMKaIOTb Ha A€Hb Mi3Hille, HiX BiANOBIA-
HO AO creLiaAbHOro 3aKOHY.

HasiBHicTb Koaisin mMixx LIK YkpaiHu Ta crneuianb-
HUMMK 3aKOHaMK NOPOAXKYE TaKOoX NpobaeMy (Npo Ky
BXe MLLAOCSA BULLE i, AKa iCHYE He AMLle y coepi iHTe-
AEKTYaAbHOI BAACHOCTI) BU3HAUEHHS aKTy, Lo MaE ne-
peBaxHy CUAY. € 3araAbHOBIAOME MPaBUAO, BIAMOBIA-
HO AO IKOTO aKTW HUXXYOI FOPUAMUHOI CUAU, NIASAKOHHI
aKTW, MaloTb BIAMOBIAATM aKTaM BMLLOI HOPUAMUYHOI
CUAW. Y BUNAAKY HEOAHO3HAUYHOIO PEryAtoBaHHSA OA-
HOPIAHMX BIAHOCUH, NepeBaXHe 3HAYEeHHS Ma€ aKkT
BULLIOT FOPUAMUYHOT cUAKM. OpHAK 3acCTOCOBYBATU MOTO
3PYYHO, KOAM MOBa MAE MPO 3aKOHWM Ta MiA3AKOHHI
aKTU. IHWa piy, KOAU BUHWKAE MWUTAHHSA LWOAO Nepe-
BaXXHOro 3aCTOCYBaHHSA aKTiB OAHAKOBOI HOPUAMYHOI
CUAK. Y BMMAAKY BIAHOCUH iHTEAEKTYaAbHOI BAACHOCTI
ue 3actocyBaHHA LUK YkpaiHu Ta cneLianbHNX 3aKOHIB.

Mpun BUpiLWEHHI NPOBAEMU BU3HAYEHHA CMiBBIA-
HOLLEHHS OKPEMUX HOPMATUBHUX aKTIB, B MepPLLY Yep-
ry, CAiA 3BEPHYTUCb AO MOAOXEHb CT. 4 LK YKpaiHu,
BIAMOBIAHO AO Y. 2 AKOI OCHOBHMM aKTOM LIMBIABHO-
ro 3akoHopaBcTBa YkpaiHu € LUK YkpaiHu. IHWi 3a-
KOHM YKpaiHW, WO € akTaMu LMBIAbHOTO 3aKOHOAAB-
CTBa, MatoTb NPUMAMATUCh BiAMOBIAHO A0 KOHCTUTYLIT
Ykpainu Ta UK YkpaiHu.

3 HaBeAeHOro noAoXeHHs LUK YkpaiHu BunAn-
BaE, LLO 3aKOHW, MPUIHATI NicAs HAabpaHHA YMHHOC-
Ti LUK YKpaiHKM HE MOXYTb Cynepeumnti NMOAOXKEHHSM
Koaekcy. B pasi, KOA Npu BHECEHHI NPOEKTY 3akKo-
HY, IKUW PEryAtoE LMBIAbHI BIAHOCUHM iHaKLLE, HiX
Koaekc, Mae 6yTM OAHOYACHO MOAAHWUI MPOEKT 3aKO-
HY NPO BHECEHHS 3MiH A0 LUK YkpaiHu.

OAHak, CAip 3BEPHYTU yBary Ha Te, WO 3aKOHM,
AKi PEryAlorTb BIAHOCUHM iHTEAEKTYaAbHOI BAACHOC-
Ti, NPUIAHATI NepeBaxHO A0 HabpaHHS unHHOCTI LK
YKpaiHu, y 3B’3Ky 3 UMM NOCTAE NUTAHHSA NPO CNiBBIA-
HOLLEHHSA BKa3aHUX HOPMaTUBHMX aKTIB.

CAip 3a3HauuTH, LLO OKPEMi PO3’ACHEHHS LLIOAO
3aCTOCYyBaHHS HOPMATUBHUX aKTiB, Y BMMAAKY HanfB-
HOCTI KOAI3il, € y AMCTi MiHicTepcTBa tHOCTULIT YKpaiHK
BiA 26 rpyaHsA 2008 poky «LLlopo npakTtnku 3actocy-
BaHHS HOPM MpaBa Yy BUNAAKY KOAi3ii». BianosiaHO
AO HbOTO, KOAI3i HOPM MpaBa BUPILLIYETLCA LLUASIXOM
BMOOPY TOr0 HOPMATUBHOMO aKTa, AKMIM Mae byTn 3a-
CTOCOBAHMN A0 KOHKPETHOro BMMNAAKY (FOPUAWMYHOIO
dakxrty).

HaBiTb NMOGiXHWI aHaAI3 HOPM, LLO PErYAKOOTb
BIAHOCUHU Yy Cchepi IHTEAEKTYaAbHOI BAACHOCTI, CBIA-
YWUTb NPO iCHyBaHHA NPOOAEM fIK TEOPETMUHOrO, TaK
i CYyTO NPaKTUYHOIO XapakTepy, L0 NoTpebytoTb BUPI-
LLIEHHSI HA 3aKOHOA@BUYOMY PiBHI.
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BracHocTi [Enextponnuii pecypce] : Pexomennarii Buoro rocrnoaapeskoro cymy in 29 6epesnst 2005 p. Ne 04-5/76. — Pesxum gocTymy :
http://zakon2.rada.gov.ua/laws/show/v0076600-05
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AHOTALIA

XapuroHoBa 0.1., YAbsiHoBa I.0. Aesiki npo6Ae My BUSHAUEHHA CMiBBiAHOLIEHHSA UMBIAbBHOTO 3aKOHOAABCTBa
Ta 3aKOHOAABCTBaA NPO iHTeAeKTyaAbHY BAACHiCTb — CTaTTs.

CTaTTa NpucBsiUeHa aHani3y AeAKUX NPOBAEM BU3HAUEHHS CMiBBIAHOLIEHHS LMBIABHOIO 3aKOHOAABCTBA Ta 3aKO-
HOA@BCTBA NPO iHTEAEKTyaAbHY BAACHICTb. [TpoaHani3oBaHO MUTaHHA METOAOAOTIYHOT BUNPABAQHOCTI BU3HAHHA UMBI-
AICTUYHOT NPUPOAM HOPM MPO IHTEAEKTYaAbHY BAQCHICTb, KPUTEPIT BIAHECEHHSA TUX UM IHLLUMX HOPM 3aKOHOAABCTBa NpPO
iHTEAEKTYaAbHY BAACHICTb AO raAy3i UMBIABHOMO 3aKOHOAABCTBA, @ TAKOX LUAAXM BUPILLEHHS KOAI3IM HOPM, LLO PEryAto-
tOTb BIAHOCWHM y 3a3HaYeHiln coepi.

KarouoBi cAoBa: UMBIAbHE 3aKOHOAABCTBO, 3aKOHOA@BCTBO MPO IHTEAEKTYaAbHY BAACHICTb, CNELiaAbHE 3aKOHO-
AABCTBO, KOAI3il, CNiBBIAHOLLEHHSA.

AHHOTAUMUA

XaputoHoBa E.WN., YabssiHoBa I'A. HekoTopble npo6AeMbl onpeaseAeHUA COOTHOLLUEHUS rPpaXkAaHCKOro 3aKOHO-
AaTeAbCTBa U 3aKOHOAATEAbCTBA 06 UHTEANEKTYaAbHOM COOCTBEHHOCTU . — CTaThs.

Cratbs nocBslLEeHa aHaAU3y HEKOTOPbIX MPOBAEM ONpPEeAEAEHUSA COOTHOLLIEHUS TPaXAA@HCKOIO 3aKOHOAATEALCTBA
M 3aKOHOAATEALCTBA 00 MHTEAAEKTYAAbHON COBCTBEHHOCTU. MiccAeAOBaHbI BOMPOCHI METOAOAOTMYECKOIM OnpaBAAHHOC-
TV NPU3HAHWUSA LUMBUAUCTUUYECKON NPUPOALI HOPM 06 MHTEANEKTYaAbHON COBCTBEHHOCTU, KPUTEPUM OTHECEHMA TEX UAW
MHbIX HOPM 3aKOHOAATEABCTBA 06 MHTEAAEKTYaAbHOM COOBCTBEHHOCTM K OTPACAM FpaXKAQHCKOro 3aKOHOAATEAbCTBA, a
TakxXe MyTU YCTPaHEHWA KOAAM3UI HOPM, PETYAMPYHOLLMX OTHOLIEHUSA B 3TOKN cdepe.

KaroueBbie CAOBa: rpaxAaHCKOE 3aKOHOAATEALCTBO, 3aKOHOAATEABCTBO 00 MHTEAAEKTYAAbHOW COOCTBEHHOCTH,
crneunanbHOe 3aKOHOAGTEABCTBO, KOAM3WUK, COOTHOLLEHKE.

SUMMARY

Kharitonova E. I, Ulyanova G.A. Some problems of determining the ratio of civil law and intellectual property
law. - Article.

The article analyzes some problems determining the ratio of civil law and intellectual property law. The paper
analyzes the methodological justification for recognition tsivilisticheskoy nature rules on intellectual property, the
criteria of certain provisions of the legislation on intellectual property rights to the field of civil law, as well as ways of
solving conflicts rules governing relations in this area.

Keywords: civil law, intellectual property laws, special legislation, collisions, ratio.
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he aim of right is to protect interests, here

defence makes inalienable part of right and
examined by research workers in different aspects:
as a measure of the settled conduct; as a system
of the legal adjusting; as a guarantee of rights; as
the forced method of realization of the broken right
with the purpose of its renewal; as a complex of the
concerted organizational measures; as an aggregate
of measures of law-enforcement character; as
activity. One conceptions are concentrated on the
materially legal aspect of category of defence, others
on a judicial aspect, and some interpret defence too
widely in quality of legal norms.

However, every field of both financial and
judicial law contains the institute of defence, but
none of them determines this category. The scientific
studies are mostly concentrated on the analysis of
forms and methods of defence, without division of
them and leaving out of eyeshot intercommunication
with other legal categories, the features of defence
that are conditioned by disagreements of the subject
of the legal adjusting.

Nowadays for science of civil law the research of
the integral system of defence of corporate rights is
actual for the improvement of current legislation, for
acceptance of new normatively legal acts, for legal
adjusting activity, and also for the legal defensive
institutes of other fields of law.

The purpose of the article is to determine the
concept of defence of corporate rights and the
analysis of characteristic signs, to analyse the forms
and methods of defence.

The research of practical and theoretical
questions of defence of corporate rights were done
by as LV. Spasibo-Fateeva, Yu.F. Bespalov, L.M.
Zvyagintseva, Z. V. Romovska, N. A. Chechina, Yu. D.
Pritika, I. G. Pobirchenko, O. P. Vershinin etc.

The right for defence is an independent
subjective right which has a materially legal nature
and is a pre-condition of origin of judicial relations.
Thus, an equitable right on defence consists of
possibility of realization of own positive actions by
a competent person; possibilities of requirement
of the proper conduct from the obliged person;
the use of the state forced measures in relation to

persons, who violated a legal duty. The corporate
rights, as well as other rights of the participants of
civil appeal are equitable rights and the right for
defence is the inalienable guarantee of realization of
corporate rights and interests, that go out from the
statements of article 15 of the Civil code of Ukraine.
A requirement in defence of corporate rights arises
up in the case of violation or abuse of such rights, in
the case of origin of dispute in relation to such rights.

The defence is the constituent of rights for his
transmitter, that is used for renewal or ceasing of the
violated rights, which is realized in certain forms.

In the encyclopaedic meaning defence is
understand go as complex system of measures which
are used for providing of free and proper realization
of equitable rights, including judicial defence,
legislative, economic, organizational technical and
other facilities and measures, and also self-defence
of civil laws [1, p. 169].

I. V. Spasibo-Fateeva examines defence as
measure of the settled conduct of a competent person
which is expressed in possibility independently or by
jurisdiction organs to apply to the obliged person
the measures of the state forced character with the
purpose of removal of obstacles in realization of
equitable right or proceeding it in the previous state
or punishment for violation [2, p. 234].

Yu. D. Pritika determines defence of rights as
a legal activity directed on the removal of obstacles
on the way of realization of the rights and ceasing
of offence, renewal of the statement which existed
before the violation [3, p. 16].

Being a doubtful of the expounded positions, it
should be noted that defence includes in itself the
elements of both financial and judicial order, they
are associated and complement each other, and
the accent on activity (determination only of judicial
legal aspect) narrows the article of research of this
phenomenon. Moreover the defence of right is not
the measure of the settled conduct, rather than it
touches the forms and facilities of defence, which
are examined as possible actions fastened by the
protective norm of law or agreement directed on
warning, ceasing of violation of rights and also on
their renewal. The defence can not be examined only
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as activity the given determination is characteristic
for the forms of defence, which are mediated by
activity which we divide into judicial activity and
procedural activity directed on the disputes desicion.
The conception of I. G. Pobirchenko is that the forms
of legal defense in relation between socialistic
organizations have principle differences from the
form of legal defense with participation of citizens
[4, p. 19] on which judicial or procedural activity of
participants will depend.

Along side it follows to take into account that
defence can be shown not only in the form of activity
of the proper organs the defence of rights can
be expressed within the framework of protective
financial legal relationship ( a shareholder, a founder
an economic society).

V. P. Gribanov marks that the material legal
maintenance of defence includes in itself: first,
the possibility of the authorized person to utillize
the facilities of the own forced influence settled by
the law on an offender, to protect a due right him
by the own actions of actual order (self-defence of
civil laws); secondly, the possibility of application of
legal measures of operative influence directly by the
authorized person on an offender; thirdly, possibility
of the authorized person to appeal to the competent
public or state organs with the requirement of forcing
a person to the certain conduct [5, p. 107].

Taking into account the features of corporate
relations it should be noted that the stages of defence
of rights and interests formulated by the scientists-
legislators are not [6, p. 6-8], characteristic of them
namely: the origin of conflict (the availability of loss,
the violation of rights and interests); documentary
fixing of conflict ( including establishing of a causal
connection); operative defence of rights (the refusal
in of paying accounts etc.); claim work; forced defence
(lawsuit); implementation of court decision. In
corporate attitudes toward the stages of the defence
of rights we refer: avaliability of conflict - extra-
judicial defence is judicial defence, and attributing
to the stage of defence of rights implementation of
court decision - is in general debatable.

Along side with the absence in the legislation
of the determination of «defence of right», the
ambiguousness of doctrine approaches, the
national legislation does not contain the concept
«orm of defence», does not even operate such
term, interpreting or using terms «order of defence»,
«methods of defence». However, «facilities» and the
«forms» of defence are not identical concepts, all of
them are included in the system of defence, but the
mean its different constituents.

V. V. Butnev determines the form of defence as
a complex of the concerted organizational measures

on defence of equitable rights which are realised
within the framework of the unique legal mode [7,
p. 171.

V. V. Dunaev determines the form of defence
of civil laws as actions, based on the norm of right
or agreement, that is realised within the framework
of legal procedure or without it, directed on warning,
ceasing of violations of rights and their renewal,
carried out by the special jurisdiction organ, or by
the legal owner himself [8]. Other research workers
determine the form of defence as a «certain order of
the defence of rights and iterests, realised by this or
that by a judicial organ depending on its nature» [9,
p. 6; 10, p. 12-14; 11, p. 7].

Taking into account the work in relation to the
kinds of forms of defence of civil laws, it should be
noted that the subject competent to carry out the
defence of equitable rights, is the most general
classificative basis of forms of defence of corporate
rights. The grounded claims of G. A. Sverdlika and
E. L. Strauninga [12, p. 37] prove that the form of
defence specifies the subject who carries out the
measures of defence, thus, determining him in
quality basic, characterizing the signs of one form in
relation to the other.

Consequently, without the detailed analysis
of the existent theories in relation to the classification
of the types of forms of defence it should be noted
that the participants of corporate relations can
use the both jurisdiction and unjurisdiction form of
defence. If with the jurisdiction form of defence of
corporate rights all is clear, and a legislator defined
clearly the jurisdiction of corporate disputes to
economic courts, it should be noted that not all of
types of unjurisdiction form of defence can be used
the participants of corporate relations.

Thus to the unjurisdiction form of defence we
refer the arbitrary form of defence; making peace
procedures; meditation; extra-judicial order; self-
defence.Alongside inthe case of defence of corporate
rights the participants of corporate relations can
use practically all of types of unjurisdiction form of
defence, except for the arbitrary form of defence.
Such conclusion is done on the basis that the
corporate disputes are exceptional jurisdiction of
economic court and accordingly the participants of
corporate relations, rights and the duties of which
are regulated by the corporate legislation and
constituent documents, can not by arrangement
change the jurisdiction of corporate disputes,
independently to carry out the choice of right which
under goes application to maintenance of their legal
relationships, even in the case of availability of a
foreign element in the corporate relations.
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.10 p. 1 article 6 of the Law of Ukraine
«About the arbitrary courts» from 11.05.2004 Ne
1701-1lV, item 2 article 12 the Economic code of
practice of Ukraine testifies the impossibility of
electing of arbitrary for of defence of corporate
rights it is marked in them, that matters, which arise
out of corporate relations in disputes between the
economic society and its participant (by a founder,
shareholder), including a participant which has been
removed, and also between the participants (by the
founders, the shareholders) of economic societies,
which are associated with the creation, activity,
management and ceasing of activity of this society,
except for labour disputes that can not be passed by
the sides for the decision of the court arbitrary.

The Economic courts, deciding the disputes
between the shareholders in questions of corporate
management, should the agreements about the
submission of questions of corporate management
to the foreign right violates a public order made
between shareholders - foreign legal or physical
entities and according to the article 228 CC of
Ukraine is useless. The participants of economic
societies regardless of the subject membership
of the shareholders have no right to subordinate
consideration of corporate disputes connected
with activity of economic societies which are
incorporated in Ukraine, in particular, such which go
out from a corporate management, the international
commercial arbitration courts [13].

Coming out from positions of the Economic
code of practice of Ukraine, corporate disputes,
jurisdicted to an economic court, can be devided into
two categories as to their subject composition:

Firstly, disputes between the economic society
and its participant, besides the former one (who has
left) out;

Secondly, disputes between the participants
(by the founders, the shareholders) of the economic
societies, which are connected with creation, the
activity, management and ceasing of the activity of
this society, except for labour disputes.

While finding out the possibility of relation of
dispute to the corporate one you should refer to
Recommendations of the Higher Economic court
«About the practice of application of legislation in
consideration of businesses, which arise out of
corporate relations» dated from December, 28th in
2007 Ne 04-5/14, and also the Decisions of Plenum
of the Supreme Court of Ukraine «About the practice
of consideration of corporate disputes by the courts»
dated from 24.10.2008 Ne13, where the categories
of disputes which are not corporate are determined.

Special attention should be paid to
differentiating of corporate and labour disputes. In

corporate relations it has an important value, as a
participant of the society to which the corporate rights
belong can also be with society in labour relations.
Thus liberation of participant of society, for example
from position which he occupied in accordance with
a labour agreement contract (the contract) with the
society does not bring automatically to its deprivation
of corporate rights. In practice different approaches
as to determination of nature of dispute and referring
it to labour or corporate appear sufficiently often
between the sides of dispute. In this connection
proper attention should be paid to analysis of judicial
practice, and also to the recommendations, given by
the Higher Economic court.

As an example, an ambiguous approach at
consideration of businesses in relation to the
removal of members of executive branch of society
from implementation of the duties can be given, in
particular attributing them to labour or corporate.
As there has been marked in the Decision of the
Constitutional Court of Ukraine from 12.01.2010 Ne
1/2010 the removal of the members of the executive
branch of society from implementation of duties (part
third of the article 99 of the Civil code) or removal of
the chairman of the executive branch of society from
the implementation of plenary powers (the passage
of the first part of the second article 61 of the Law
of Ukraine «About the joint-stock companies») as to
their legal nature, the article of adjusting of the legal
relationships and law consequences differs from
the removal of a worker from work on the basis of
the article 46 of the Labour Code. For this reason
the possibility of the authorized organ of society to
remove the member of the executive branch from the
implementation by him the duties is contained not
in the orders of the Labour Code, but in the article
99 of the Civil Code, that is not being the article of
adjusting of the labour right norms. The realization
by the participants of society their corporate rights
on participating in its management by taking by
the competent organ the decisions about electing
(setting), removal, recall of the members of the
executive branch of this association refers also
giving or deprivation them of their authorities
for society management. Such decisions of the
authorized body must be examined not within the
limits of labour, but corporate legal relationships,
which arise up between the society persons whom
the plenary powers of its management are trusted.
In this connection the «removal» in accordance with
the part of the third article 99 of the Civil Code is the
action of the authorized organ of society, directed
on doing impossible the process to fulfil the plenary
powers in the field of administrative activity by the
member of its executive branch within the limits of
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corporate relationships with society. The necessity
of such norm is predefined by the specific status of
the member of the executive branch which received
from the authorized organ of society the on right
management. By nature of corporate relations the
participants of society must be given the possibility
at any time to react operatively on the actions of the
person who carries out the representative functions
with harm for interests of society, by deprivation of it
of the proper plenary powers. Thus, the maintenance
of the positions of the third part of article 99 of
the Civil Code needs to be understood as the right
of the competent authorized organ of society to
remove the member of the executive branch from
the implementation of duties which have been by it
defined him, at any time, at ones own discretion, from
any grounds, but on conditions that, if the grounds of
the removal have not been marked in the constituent
documents of the society. Such form of defence is
the specific action of the transmitters of corporate
rights in relationships with a person to whom they
trusted to carry out the management of society, and
can not be examined in scope of the labour right,
in particular in the aspect of the article 46 of the
Labour Code.

Consequently, the presence of certain amount
of forms of defence of rights puts before the subject
of corporate relations a question in relation to
efficiency and expedience of the use of this or
that form of defence. Thus, the participants of
corporate relations in connection with the specific
nature related to the subjects and maintenance of
corporate relations can not use all the existent types
of forms of defence. Taking into account the subject
composition of corporate relations, imperativeness
of adjusting of them only by the national legislation
the address to such kind of unjurisdiction form of
defence as arbitrary institutions it is impossible.

The specific nature of connections which arise
up in corporate relations between his participants
foresees the use at defence of corporate rights the
administrative form of defence. O. R. Kibenko marked
«the shareholders nights can be protected in a
number of different ways: 1) internal (corporate) self-
defence; 2) the administrative, extra-judicial order);
3) in ajudicial order [14, p. 248]. The administrative
form of defence is characterized by the fact that a
dispute is decided by an organ which is not the
participant of the debatable legal relationship, but
related to one or a few participants of the debatable
legal relationship by the proper legal organizational
relations. Such organ is the National commission on
securities and fund market, on which in accordance
with the Decree of the President of Ukraine «<About the
National commission on securities and fund market»

dated from 23.11.2011 there has been a task put in
relation to defence of rights of investors by realization
of measures on prevention and ceasing of legislation
violations at the market of equities and legislation
as to joint-stock companies, the implementation of
sanction for violation of legislation within the limits
of the plenary powers [15].

Along with the administrative defence, the
defence of corporate rights is carried out by means
of the whole system of alternative procedures
(consensus procedures): mediation, reconciliations
in basis of which lies the collaboration of sides and
which are directed on achievement of acceptable
agreements for the sides of conflict. So the vexed
questions of corporate character become the article
of consideration of the management organs of
societies (general collections, observant advice,
checkup committee); extra-judicial settlement of
disputes with bringing in the specialists which assist
in reconciliation mediation.

For complete research of the concept of
«defence of rights», besides the «form of defence» it
is necessary also to consider a concept the «methods
of defence» and the « defence of facilities» and to
define their correlation.

It is impossible to agree with the position of
Yu. F. Bespalov, who under the judicial methods of
defence examines the measures of state compulsion
foreseen by the legislation and applied by the court
directed on the forced realization of rights and
interests of person [16, p. 126]. Such understanding
of judicial methods of defence, narrows their legal
nature, besides at defence of corporate rights, a
person has a right to choose the method of defence
independently which is foreseen by the legislation
and to take advantage of administrative form of
defence, in accordance with which the authorized
organs will apply the measures of compulsion, which
will be directed on effective defence and realization
of corporate rights.

To the methods of defence of corporate rights
they refer: renewals of violated and confessions
the questioned equitable rights, confession of the
proper decision invalid of the general meetings of
shareholders (participants) of society or observing
society putting on the shareholder the rights and
duties of buyer of actions in connection with the
presence of overwhelming right on acquisition of
actions, which are sold to other shareholders of
society, removal of threat of violation of equitable
rights, operating on a person, guilty in violation of
equitable rights, etc. Thus, the use of methods of
defence of corporate rights can be carried out within
the framework of the articles 16 CC of Ukraine and
20 CC of Ukraine.
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The methods of defence of the civil laws having
been transferred in p. 2 items 16 CC of Ukraine
and have the name «the defence of civil laws and
interests by the courts», in connection with what can
be made the impressions that the methods marked
in p. 2 items 16 CC can be used only by the court.
Actual by the fact for defence of the person carries
out at own discretion (p. 1 item 20 CC of Ukraine).
And as the defence of corporate rights can be carried
out in different forms, the choice of method of
defence from the list of methods, determined in part
2 items 16 CC of Ukraine, depends not on the form
of defence, but on the specific nature of right which
is detended, for character of violation and takes
place taking into account the limits of realization of
equitable right set by the law.

Thus, taking into account the existent methods
of defence of corporate rights they can be grouped on
the methods of prophylactic character and methods
of the forced realization of rights and implementation
of duties which aqvired direct legislative fixing, which
can not be dependent upon the form of defence, but
which depend on maintenance of corporate rights
and authorized organs of management economic
society defence.

The application of methods of of corporate
rights is provided by the in a number of ways which
in legal science are named of defence the facilities.
The defence of facilities in this aspect are possible to
subdivide into a few groups:

e facilities, common at the judicial form of
defence (point of claim, statement, complaint,
judicial acts, orders etc.);

e facilities, common at the administrative form
of defence (a statement, complaint, suggestion,
executive inscription of notary, decision of public and
organs of local self-government authorities, accepted
by the appeal of citizens, and etc.);
facilities, common at a self-defence
(holding up the property, the statement as to the
refuse of implementation of a duty etc.).

e Consequently, both the choice of method of
defence and the choice of mean of defence, depend

on maintenance of legal relationships and the will of
a person who comes running to defence. However, if
the methods of defence are determined by the norms
of financial right, the forms and facilities of defence
are regulated not only by the of norms judicial but
also by the norms of financial right. Besides, if «the
methods of defence» and «form of defence» are
independent categories which between there exit
interrelation the «form of defence» and «defence
the facilities» are correlated between themselves as
general and partial.

e During the research of the concept of
defence of rights, the analysis of the correlations
of concepts of «the form of defence», «the methods
of defence», «the defence facilities » we came to the
next conclusions.

e [t is possible to refer to the specific features
of defence of corporate rights:

e arises up in the case of violation or creation
of the real threat of violation of rights and interests;

e is the right of any person whose rights and
are violated or considered violated;

e contains a financial and judicial constituent;

e the purpose is cleasing of violation,
proceeding of the right or prevention of offence;

e stipulated by realization of the proper
methods;

e has the proper form which is an objective
necessity;

e facilities

In a general sense the defence of corporate
rights is a complex system of measures of financial
and judicial order, which includes it itself the forms,
methods, facilities which are independently elected
by a person, whose rights and interests of which are
violated, and used for providing such rights.

The component elements of defence of
corporate rights are forms, facilities and methods.
It should be noted that in social legal sense they
are independent phenomena although closely
connected, here the forms of defence and facilities
of defence are correlated between themselves as
general and partial.
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AHOTALIA

BirHak A.B. 3axuct KopnopaTtuBHuUX npaB. — CrarTs.

Y cTatTi AOCAIAKYETLCA NOHATTA 3aXUCTY KOPNOPAaTUBHUX NPaB, NPOBEAEHO aHaAAI3 XapaKTePHUX 03HaK, BUSHAYEHO
3MICT KOpNopaTMBHUX NPaB, AOCAIAKEHO GOPMM Ta CNOCOOU 3aXMUCTy KOPNOPATUBHUX NpPaB, HABEAEHO BUAM 3aXWUCTY
KOPMNOPaTUBHUX MpaB, BiAOOPAXEHO CNiBBIAHOLLIEHHS MOHATb «3aXMCTy NpaB», «popMa 3axMCTy», «CNOCOOBU 3aXUCTY»,
«3aC06U 3axXMCTy»

KaroyoBi cnoBa: 3axvCT NpaB, KOPNopaTuBHI nNpaBa, popmMa 3axucTy, cnocib 3axucTy, 3acib 3axucTy, OPUCAUK-
LiHa 3axMCT, HEIOPUCAUKLIMHUIA 3aXMUCT, aAMIHICTPATUBHUI 3aXMCT, KOPNOPaTUBHI NPaBOBIAHOCUHKU, OpraHi3auinHi
NPaBoOBIAHOCUHMU.

AHHOTAUMUA

burHsak A.B. 3awuTta KopnopaTUuBHbIX npaB. - CTaTbs.

B ctatbe nccaepyeTcs MOHATME 3alUMTbl KOPMOPATUBHbBIX NpaB, MPOBEAEHO aHAAM3 XapaKTEPHbIX MPU3HAKOB,
ONpPeAENeHO COAEPXaHWe KOPMOPaTUBHbLIX MPaB, MCCAEAOBAHO GOPMbl M CNocobbl 3alLMTbl KOPNOPATUBHbLIX NPas.,
NPWYBEAEHbI BUAbI 3aLLMTLI KOPMOPATUBHbIX NPaB, OTPAXEHO COOTHOLLEHWE NOHATUI «3aLLUMTbI NPaB», «bopMa 3allUnTbl»,
«CNnocobbl 3aLLMUTbI», «CPEACTBA 3aLLUMTbI».

KAaroueBbie cAoBa: 3alumMTa npaBs, KoprnopaTrvBHble NpaBa, GopMa 3alluTbl, CNocob 3aLuThbl, CPEACTBO 3aLLUMTHI,
IOPUCAMKUMOHHAs 3alumTa, HEIOPUCANMKLUMOHHAA 3allUmMTa, aAMUHUCTPATUBHASA 3alumTa, KOPnopaTMBHbIE NPaBOOTHOLLE-
HUSA, OpraHM3auMOHHbIE NPABOOTHOLLEHKS.

SUMMARY

Bignyak 0.V. The defence of corporate rights. - Article.

In the article there has been given the determination of concept of «corporate rights» and the analysis of
characteristic signs has been conducted: there has been determined the maintenance of corporate rights, forms and
methods of defence have been analysed,the types of defence of corporate rights have been defined the correlation
of the concepts of «the defence of rights», «the form of defence»,has been highlighted «the methods of defence»,
«facilities of defence».

Keywords: defence of rights, corporate rights, form of defence, method of defence, mean of defence, jurisdiction
defence, unjurisdiction defence, administrative defence, corporate legal relationships, organizational legal
relationships.
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THE CRITERIA FOR LEGAL PROTECTION OF THE OBIJECTS OF
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he CC of Ukraine accepted depending on

the features of objects of right of intellectual
ownership and legal adjusting of acquisition,
realization and defence of intellectual ownership
rights on them at legislative level, introduced a new
classification of objects of intellectual ownership
right which found the reflection in a structure and
maintenance of the Book of IV CC of Ukraine and
meets the legal institutions of intellectual ownership
right as an independent complex field of law. As it has
been marked, such legal institutes are an institute of
intellectual ownership right on the objects of copyright
and contiguous rights; an institute of intellectual
ownership right on the results of scientific and
technical creation; an institute of right of intellectual
ownership on commercial denotations.

According to the nature works belong to the
objects of copyright. In the legislation of Ukraine, as
well as in international-legal acts from a copyright,
the determination of the object of copyright hasn’t
been given. However in normativ legal acts there is a
list of objects and certain requirement to the results
of intellectual, creative labor of authors, on condition
of inhibition of which this or that result of creative
activity can be acknowledged in accordance with
applicable low by this or that object of copyright and,
accordingly, get a legal safeguard and defense.

Among the international acts which give provide
protacion to literary works, foremost it should recall
the Bernskiy convention concerning the protacion
of literary and artistic works dated September, 9 th
in 1886 The accurance of this act represents the
results of cultural and industrial revolution in the
century XIX in developed countries, awareness of the
importance of values of immaterial character and
strengthening of international connections.

In accordance with Bernskiy convention
concerning the protection of literary and artistic
works the term «literary and artistic works» covers all
works in the field of literature, science and art. The
works both published and not published, shown in
any objective form, regardless of the purpose scope
of work, are the objects of copyright. Four features

of legal protections of works are formulated in the
presented position.

- the sign of creative character of work means
that work can be the object of legal protection, if it
is the result of intellectual, creative activity of its
author;

- the sign of objective form of expression of
work means that work can be the object of legal
protections, if it is shown in an objective form;

- the sign of maintenance of work means
that work of any maintenance can be the object of
legal protections with some limitations which are
determined by the legislation;

- the sign of legend publicity of work means
that the work can be the object of legal protections
whether it is derived from the private sector.

The Basic problem there is no that the legal
determination of work and this often leads to judicial
errors. In the Law of Ukraine «about the copyright and
contiguous rights» and in CC of Ukraine (item 433)
there is only a list of such works that is insufficient.
Thus signs of protectability of objects of copyright,
which are the subject of research have been pointed
out the in scientific researches of the civilists have
developed the general theoretical questions were
regarding the objects of copyright, while the direct
determination of work, the criteria of legal protection
of objects of copyright hasn't been given proper
attention at all.

In this connection by such scientific works
deserved special attention:, as B. S. Antimonoy,
V. D. Bazilevich, T.V.Bodnar, N. V. Brovko, V.A. Va-

sil’eva, I.|. Dakhno, G. P. Dobrinin, V. M. lvanov,
V.Yu.lonas, S.I. Karpukhin, O. O. Pidoprigora,
O. A. Ruzakova, A.P.Sergeev, V.I. Serebrovskiy,
Ya. O. Sidorov,  A. A. Skvorcov, D. Yu. Shestakov,

R. B. Cone, L. G. Shestak, I. E. YakubivskKiy etc.

Basing on scientific developments on this
question lets consider the problem of determination
of criteria of legal protection of objects of copyright
in more detail.

In this connection the purpose of the article is
revealing the essence of such concepts as creation,
objective form of expression, novelty, originality,
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producibility as terms for legal protection of objects
of copyright.

Exposing the terms of protection of objects of
copyright their conditional division into basic and
additional should be marked. The basic terms of
legal protection include the sign of creative character
of work and the sign of its expression in the objective
form, and additional terms of legal protection - the
sign of content of work, the sign of completeness of
work and the sign of its [1, p. 119] publicity. Some
of the researchers pays attention to the possibility of
his recreation [2, p. 51]. Additionally its originality [3,
p. 54] is also pointed out.

To define the maintenance of the concept
«creation» due to the absence in the Law of Ukraine
«About the copyrightand contiguous rights» the proper
norms is difficult enough. In connection with it there
is a necessity to develop approximate determination
of work (as it is done in relation to the concept of
moral harm in default of this determination in the CC
of Ukraine) at the level of generalizations of judicial
practice and proper decision of Plenum of the
Supreme Court of Ukraine.

In determination of the object of copyright which
was given in the civil legislation of the Soviet union,
also there has not been a direct pointing on the
creative character of labour of the authors of works,
that gave some authors the foundation to assert that
«new, creatively independent works - it only a part
of works which are protected by a copyright» [4, p.
222]. The determination of the object of copyright
in the item of article 8 the Law of Ukraine «About a
copyright and contiguous rights» is more clear: «A
copyright spreads on works of science, literature and
art which is the result of creative activity, regardless
of the purpose and dignities of work, and also from
the method of its expression» [5].

The condition of the creative character means
that a work must be the result of creative labour of his
author. This condition is absent in the international
agreements, however it is often set in the national
legislation. The indirect pointing to the condition
of the creative character of work is in the article
2(5) Bernskiy convention in accordance with which
made works are protected, if they are as to selection
the result of intellectual creation and location of
materials. Thus materials are understood as works
included in a composite work. Works are Therefore
the works included in to the collection can also be
considered as the result of creation.

The category «creation» at first sight it can seem
casy enough for understanding, but at the same time
degree to represent it fully within the framework of
the unique conceptis very difficult. Both in a pre-
revolution and soviet legislation and in the modern
one the concept «creation», «creative activity» found

no legislative consdiclation. In science this question
causes frisky discussions as well. Some authors
determine creation as a conscious and in most cases
labour intensive process which aims at achieving a
certain result [6, p. 34]. Others consider «creation»
mainly as a result of creating something new [7,
p. 5], high-quality new and distinct in uniqueness,
originality and unicity, distinct in novelty.

It is considered that as a result of the creative
activity all high-quality new and original, inimitable
and unique, including works of science, literature and
art are created. The creative character is expressed
in the novelty and originality of work both in a form,
and on content.

Despite the fact to that in the Law of Ukraine
«About the copyright and contiguous rights» the sign
of creation hasn’t been revealed in this connection a
lot of determinations are given in the legal literature.
Yet V.. Serebrovskiy marked that creation is a
conscious and mainly intensive labour process which
has the purpose of achievement of a certain result [9,
p. 34]. In O.S. loffe opinion creation is an intellectual
activity completed by a realizable act, as a result of
which new concepts, images and (or) forms of their
embodiment which is the ideal reflection of objective
reality appear. A conscious intellectual character of
work of the writer shows up in the fact that till any
work aquires the objective form of expression, it is
being formed, ripens in his imagination.

For us the nearest is the approach of the Anglo-
Saxon system of right, where the work is acknowledged
as creative, if an author found out enough ability,
reasonableness and labour or carried out a selection,
estimation, verification [10, p. 124 - 126].

It is thought V. Ya lonas, that come close the
nearest to the correct understanding of the concept
of creation who subdivides on intellectual activity
into productive (creative) and reproductive. Thus
an important conclusion for the civil law: can be
made there are two types of works — creative and
uncreative. It means that the concept of work from
the point of psychology of thought is wider than the
concept «work of creation». The work of creation is
the special case of the concept «work» (works of idea)
[11, p. 9 - 10]. A similar opinion has E. P. Gavrilov
who determines creation, as «activity man’s as a
result of which something high-quality new appears,
that differs by uniqueness, originality and social-
historical unicity». Creation is incident to the man, in
fact only a man who is the unique subject of creative
activity can create. Nature sometimes also creates
unique masterpieces, but there is the process of
development in nature, but not of creation. Creation
is realized and purposeful process and as usual
unpredictable.
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It is marked in literature, that for the copyright
the creative character of activity is less important
than the analogical sign of result although,
presumably, it should be understood that only the
creative activity can result in a creative result. The
index of the creative character of work, in opinion of
most scientists, its is novelty. A novelty in this case is
examined as a synonym of originality of work. It can
be expressed in the new content, new form of literary
work, new idea, new scientific conception and etc.
In this sense every creative work is characterized by
originality, novelty, uniqueness and unicity.

Consequently, creation is a subjective criterion.
Therefore the research workers and practitioners
couldn’t come to agreement in relation to its content.
In connection with itin practice itis the establishment
of fact of independent creation of result of intellectual
activity. Otherwise in practice they base on the fact
any intellection is creative and result of this activity
is considered protected by the copyright, if it has not
been well-proved that it is the result of copying (in
other words - plagiarism).

In legal literature there is a point of view, in
accordance with to which the novelty of work must
be considered as its independent sign [12, p. 51].
The ground for this position has been given by V.
Yu lonas. On the basis of the analysis of the pre-
existing conditions of legislation about the possibility
of the use somebody else’s published work for
creation of a new, creatively independent work he
came to the conclusion, that the sign of novelty and
the sign of creative independence of work make
two independent one from other signs, thus an
independent creative work is always «new», but new
works are «possible without creative independence».
V. Yu. lonas suggested to enter in to a scientific turn
the concept of substantial novelty which, according
to his the opinion, novelty should be incident to any
works, but not only to inventions and other objects
of patent right. The indicated suggestion got support
neither from a legislator, neither in judicial practice
nor in legal literature. A novelty as independent
sign of protectable object is needed only in a patent
right, as a coincidence of results of developments of
different persons is objectively possible in the sphere
managed by him.

Creation can be expressed both in
systematization, and in an association of already
known material (collections, reference books,
dictionaries etc). In these cases the form of exposition
of the material is the subject for protection.

The product of the creative activity of any author
can be the object of copyright, if it is shown in some
objective form, as the copyright protects exactly those
structural elements of work which determine its form.
Primitively the work arises up in consciousness of an

author as a complex of ideas, thoughts and images,
that is as a creative project. Until the author’s ideas
and images haven’'t been exposed and exist only
as a creative project, they can not be perceived by
other people and, consequently there is no practical
requirement in their legal protection.

Considering the terminology through which
a term «creation» is exposed let's appeal to the
determination of the category the «novelty of worko.

Some authors suggest to examine a novelty as
an independent sign of work, alongside with creative
independence. Some authors consider that a sign of
novelty is superfluous, as it is fully taken by the sign
of creation, a novelty is not the inalienable sign of
work [13, p. 111 - 112].

In relation to «originality» a work should be noted
in the following way. The glossary of terms from the
copyright and contiguous rights defines that works
which get a protection by the copyright as a rule, are
the original products of intellectual creation.

In the process of creation of a literary work
three basic stages are distinguished: at first an
author creates the project of work, then he develops
the plan of development of this project, that is the
composition of work, andfinally expresses this project.
Taking into account the circumstance that originality
of project has no importance, as an idea is not the
subject of a legal protection, original are considered
the composition of work, its content method or form
of expression. In the copyright absolutely original are
the works, when a composition and the method of
expression are original simultaneously [14, p. 14].

Together with it a question about the
independence of sign of originality of work is debatable
enough. Originality of work means that it should not
be copied from other work, and should contain the
considerable scope of own creative material.

As for the sign of author’s individuality (the
uniqueness), it is directly related to the sign of
originality widely used in domestic judicial practice.
Such look can be acknowledged correct, in fact the
sign of creation consists not so much in a novelty,
as cognition unknown or in the unicity as absence
of analogue, but in the fact, how a concrete author
of work sees and comprehends the proper fact,
phenomenon, circumstance. The selection of this
sign at the conflict of interests is able to provide
defence for those author’s works in relation to which
a question put about unprotectability (for example, in
the case of primitiveness of image, typicalness and
popularity of expressions of idea) is raised.

Consequently, the analysis of the first condition
for legal protection of objects of copyright allows to
assume that the condition of creative character of
work opens up through contiguous categories, such
as: novelty, originality, individuality, unicity etc.
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The second condition for legal protection is an
objective form of work.

The condition of objective existence of work
means actual existence of work regardless of its
author. So that any work could be accessible to other
people without mediation of an author, it should be
in such an objective form which can be perceived
by the human feelings, that is by sight and ear, and
in default of sight - by a touch (works for the blind
created by the special methods) regardless of the
author.

So that an idea could be receptive, it must
be shown in a certain transmitter: a manuscript, a
picture, any thing that is to named a work. The work it
self in such posing is a unity of maintenance (ideas)
and form - transmitter. Thus the first always comes
forward as single, and a form can be most various,
and here it can also change. The works of science,
literature and art are the objects of copyright. Then a
suitable question, arises up that is how protected can
be intellectual property on created, but not written
read to nobody poem if it arises up from the moment
of creation? An idea, unlike its transmitter, is not the
subject of replication, but exactly through replication
and bringing circulation to the greater circle of
consumers there could be got any benefit. When the
work is intended for the general public, a property
right depends on the skill (class) of performance.
The higher the performance level, the higher the skill
and confession of the performer, the more the fees.
In turn the greater the number copies [15, p. 109].

Taking into account the norms of the Law of
Ukraine «About the copyright and contiguous rights»,
judicial practice such forms: are acknowledged
written (a manuscript, typing etc.), verbal (a public
speech, a public implementation etc.), sound or
videotape recording (mechanical, magnetic, digital,
optical etc.), image (a picture, a sketch, a painting,
a plan, a draft, a film, TV, video photo still etc.),
volume spatial (a sculpture, a model, a replica, a
building etc.).

The indicated list is not exhaustive, as in
the process of development of technique and
appearance of new technologies, which provide fixing
of the results of man’s activity, there can appear
and appear actually new not known before forms of
expression of author’s ideas.

In other words a work must exist in form,
which is dissociated from face author’s personality
and acquired an independent existence. Thus, for
confession of work as the object of copyright the
completeness of work is not required. The law of
Ukraine «About the copyright and contiguous rights»
equally protects both completed and uncompleted
works, in particular sketches, plans and other

intermediate results which are used by the authors
at creation of works.

The objective form of work expression is closely
connected with the possibility of its reproduction. In
relation to the character of this connection there are
two positions in legal literature. In of one group of
author’s, opinion an objective form and producibility
of work make up the unique sign of protectable
work, that is there is no necessity to talk about, the
producibility of work as the presence in at work of
the objective form testifies about the possibility of its
reproduction [16, p. 80 - 81].

Other researchers consider that a producibility is
the independent sign of work, that the Law of Ukraine
«About the copyright and contiguous rights» protects
only such works where the objective form provides
the possibility of their reproduction without the
participation of the author himself. But, in opinion of
this group of scientists, such form is not unconnected
with any material transmitter, and is extremely
unsteady, thus can be easily lost and disfigured. No
listener or spectator, except for, the, cases of the
special genius, unable to memorize and reproduce in
all detail a publicly recited work. Therefore separate
examples of reproduction from memory once heard
or seen works which are given in literature, can prove
nothing. They are related to the personages and can
not serve as the basis for developing the rules of
conduct, counted on ordinary people.

The Ukrainian legislation does not specify on
the criterion of producibility of the objective form of
work as an obligatory condition for protection.

An attention should be paid, that while
researching the criterion of perception of work it
goes about the perception of work by the senses (it
is widespread enough in Anglo-Saxon countries). In
this case the possibility of work perception is a basic
criterion for protection. Accordingly, it covers all the
cases of work performance in the case of absence
of its fixing on a material transmitter. However in this
case considerable difficulties are connected with the
use of a number of modern methods of distribution
of works. A broadcasted work ether will not be
considered existing in an objective form, because
the radio waves themselves can not be perceived as
the mains senses. For a certain period of time the
digital form of a certain work can become the unique
form of its fixing [17, p. 148].

The law of Ukraine «About the copyright and
contiguous rights», settling this long-term dispute,
is limited to pointing on the necessity of objective
work shaping and does not mention here that a
given form must allow to reproduce the result of
creative activity of the author. In other words, a
legislator acknowledged that any works expressed
outwardly are protected by the copyright, including



1268 @ @ 8@ @B B @3 @ @ @ @ @ @ @ @ @ @ @ @ @ & Buiyxkild

those the objective form of which is not connected
with a material transmitter. Certainly, the protection
of similar works, for example, public by proclaimed,
but nowhere fixed speeches, lectures, reports,
especially protecting them from distortion, appears
more difficult, than the protection of works, related
to some material transmitter. But it in principle can
be done, in connection with which the exception
from the norms of current legislation of the special
mention about the possibility of reproduction of
creative activity result as the special sign of work
which is protected is considered to be justified.

In our view, lasing on the provisions of modern
legislation the objective form of expression means
that the work is accessible for perception of other
persons. And, as E. P. Gavrilov notes correctly the
work is considered to be expressed in an objective
form regardless of whether such form of expression
can be perceived by sense-organs directly or by
means of some hardwares.

In legal literature there has been expressedan
opinion, that one of criteria of protectability of work is
it public utility. However this position hasn’t beened
supportin science and was ignored by the majority of
scientists. Neither former nor current legislation did
not contain and does not contain such a requirement
to works. Moreover, the Law of Ukraine «About the
copyright and contiguous rights» highlights, that a
copyright spreads on all the works, regardless of
their purpose and dignity. It means that a copyright
both protects highly artistic works and the works
whose artistic dignities are low. It is clear, as another
decision of question would open the wide field for
subjectivism, because it is impossible to find out
some objective indexes of utility and special dignities
of work. The question concerning the qualities of
work is determined decides on the stage of the use
of work, when the feasibility of edition, public show
or other use of work is estimated, the scope of
authority and the size of author’s fee is determined
etc. But even when the work is to impractical to use
because of its artistic weakness, the errors or in
connection with its uselessness for other reasons, it
does not mean that such work should not get a legal
protection.

In accordance with p. 2, article 433 CC of
Ukraine it is foreseen, that the works are the
objects of copyright without implementation of any
formalities in relation to them and regardless of their
completeness, purpose, values etc. and also the
method or form of their expression. Consequently
any legislator, at first sight of it as though stepped
back from the legislative fixing of the purpose signs,
dignity and public utility. A copyright protects both
works of low creative quality and hightyartistic works,

without making any differences in the mode of their
protection.

R.B. Shishka a cone considers that not every
creation and not all works must be protected. An
international community considers that the works
which are protected by a copyright must to be
original, that is created in the creative laboratory
of the author. But the circumstance is overlooked,
that such works must be oriented on progress of
the humanity and not to call to violence, elimination,
not to contain propaganda of hatred to the human.
Taking into account the last events in the world it is
under a sufficient reason, to be represented in the
right of intellectual ownership, and in the copyright
in particular.

At the same time, in accordance with p. 2 article
442 CC of Ukraine a work can not be published, if it
violates the human right to privacy of his personal
and family life is detrimental to public order, health
and morality of the population. The Morality of work
is close to the sign of dignity, but these concepts
are not identical. An attention should be paid that
requirements of morality are determined by the right,
but by public opinion of this epoch.

The bases of morality understood as moral
norms which are supported by a right. In other
case a judge will be deprived of the possibility to
allude to the legal norms, that will inevitably result
in abolition of decision. If a moral norm is fastened
by right, accordingly, it objectively exists in a kind,
accessible for public perception and is well-known
(and it applies the legal principle, that its ignorance
does not release from responsibility); and because of
is fastening by right, assumes its general aquisition.

The law of Ukraine «About protection of public
moral» forbade in Ukraine the production and turn out
in any form the products of pornographic character
(article 2). Herewith at the criteria of relating
the products to such which have a pornographic
character, are set by specially authorized organ
of executive power in the field of culture and arts.
The production and turn out the products of erotic
character and products which contain the elements
of violence and cruelty are allowed exceptionally, on
condition of observance of limitations, set by the
legislation.

In our view, there is a successful determination
of work as an aggregate of ideas, thoughts images,
which as a result of the creative activity of the author
acquired the expression in the form accessible for
perception by the human senses which assumes the
possibility of their reproduction. Thus, creation needs
to be examined as activity of man, which creates
something high-quality new and excellent from the
point of its uniqueness, originality and unicity.
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Kupunrok A.B. Kputepii (ymoBU) HapaHHA NpaBOBOi OXOPOHU 06’€KTaMm aBTOpCbKOro npasa. — CtarTs.

CtaTTa npucBsYeHa PO3rAfAy NMUTaHHS LWOAO BU3HAYEHHSA YMOB NPaBOBOi OXOPOHU 00’EKTIB @aBTOPCHKOrO Npaea.
AOCAIAKEHO Pi3HI TOUKM 30PY LLIOAO BU3HAYEHHSA KOXHOI 3 YMOB MPaBOBOi OXOPOHKU 06’EKTIB aBTOPCbKMX MpaB, BU3Ha-
YyeHi OCHOBHI Ta AOAATKOBI YMOBW MPaBOBOi OXOPOHM 06’EKTIB aBTOPCbKOIo NpaBa.

KArouoBi cAoBa: AiTepaTypHi TBOPK, 06’EKT aBTOPCbKMX NpaB, TBOPUNUI XxapaKTep, 00’EKTMBHa popMa BUPAXKEH-
HS, 3MICT TBOPY, PE3YAbTAT TBOPYOI AISAbHOCTI, OPUTIHAABHICTb.

AHHOTAUMUA

Kupunrok A.B. Kputepum (ycroBusl) nNpeAOCTAaBA€HUA MNpPaBOBOM oOXpaHbl 06bEKTaAM aBTOPCKOro
npaBa. - CtaTbs.

CtaTbsl NOCBSILLEHA PACCMOTPEHWUIO BONPOCa OTHOCUTEABHO OMPEAEAEHWSI YCAOBUI NMPaBOBOW OXpaHbl 06LEKTOB
aBTOPCKOro npasa. MiccaepoBaHbl Pa3AMYHbIE TOUKM 3PEHUA OTHOCUTEABHO OMPEAEAEHUST KaXAOrO M3 YCAOBWI Mpa-
BOBOW OXpaHbl 0ObEKTOB aBTOPCKOro NpaBa, ONpeAeAeHbl OCHOBHbIE Y AOMOAHWUTEAbHbIE YCAOBUS NPaABOBOM OXpaHbl
06BbEKTOB aBTOPCKOro Npasa.

KaroueBblie CAOBa: AUTEPATYpHble MNPOM3BEAEHUS, O0OBLEKTbI aBTOPCKOro MpaBa, TBOPYECKUIM XapakTtep,
06bekTMBHAsA GopMa BblpaXKeHUs, COAEPXaHME NPOU3BEAEHWS, PEIYALTAT TBOPUECKOM AEATEABHOCTH, OPUTMHAABHOCTb.

SUMMARY

Kirilyuk A.V. The criteria for legal protection of the objects of copyright. - Article.

The article is devoted to consideration of the question in relation to determination of the terms of legal protection
of the objects of copyright. The have been Investigational of different points of view in relation to determination of
each criteria of legal protection of the objects of copyright, the basic and additional criteria of legal protection of the
objects of copyright.

Keywords: literary works, objects of copyright, creative character, objective form of expression, maintenance of
work, result of creative activity, originality.
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NOHATTA TA BUAU NNATIATY

MetpeHko Boropumump CeprivioBuu

KaHAMAQT FOPUAMYHUX HAYK, AOLIEHT KaheApu MpaBa IHTEAEKTYaAbHOI BAACHOCTI Ta
KOPNOpPaTMBHOIO npaBa HauioHaAbHOro yHiBepcuteTy «OaeCbKa topUAMUYHA aKapaeMia»

I_I AariaT K ABMULLE 3’ABUAOCSH KOAW 3aHATTS Ai-
TEPATYPOO, MUCTELTBOM, iHTEAEKTYaAbHOIO
npauero ctaam NpectmkHUMU. PakTu naariaty cno-
cTepiraAmMcs NpPoTAroM YCi€el iCTOpil PO3BUTKY HayKH i
MucTeuTBa. B yci yacu naariatopiB 3acyaXyBaAu K
cami aBTopH, Tak i cycninbctBo. OAHaK, HE3Baxatoum
Ha MOpaAbHUI OCyA | NPaABOBY OXOPOHY aBTOPCbKMX
npas, Le HeratMuBHe ABWLLE NMPOAOBXYE iCHyBaTH, a
OCTaHHIMM POKaMK CMOCTEPIratoTbCA TEHAEHLIT MOro
NMOAAABLLLIOIO CTPIMKOIO NMOLUMPEHHS.

FAoH6aAbHUI PO3BUTOK MyBAIUHOI chepHu, iCTOTHe
PO3LWMPEHHS iIHOOPMALIMHOMO MNPOCTOPY CTAAO He
TIAbKWU CYTTEBUM KPOKOM BMepeAp A0 Mporpecy i 3a-
raAbHOI iHGopMaTmU3aLii, ane 1 NOPOAXKYE MPAKTUKY
IHTEAEKTYaAbHUX MPaBOMOpPYLUEHb LUAAXOM MPUBAAC-
HEHHS YyXMX iAeH, AYMOK, LLO MOB’SI3@aHO 3 AErKuMM
AOCTYNOM AO MPOAYKLI iHTEAEKTyaAbHOI BAACHOCTI Ta
NPOCTOTOHO il KOMitOBaHHS.

MaariaT 3 NoABOO |HTEPHETY NEPETBOPMUBCA Ha
ceprosHy npobaemy. MNMotpanuBLiM B IHTEPHET, NEBHI
3HaHHA CTatoTb HAaABaHHAM BCiX, AOTPMMYBATUCb BU-
MOl aBTOPCbKOIo npaBa CTae AeAaAi Baxue, a iHOAI
HaBiTb HEMOXAMBO. Bce CKkaapHILWOK cTae ineHTUI-
Kauisa nepsicHoro astopa. CTPiMKMK PO3BUTOK Me-
pexi [HTepHeT nopsia 3i 36iAbLLEHHAM KOMMN'tOTEPHOT
OCBIYEHOCTI CNPUSAE NMPOHUKHEHHIO MAariaty B Pi3Hi
cdepu AOACBKOI AiIAbHOCTI. [laariat CbOroAHi € ro-
CTpoto npobAEMOO B OCBITi, MPOMWUCAOBOCTI 1 Ha-
YKOBOMY CMiBTOBapUCTBI. lAariaT BBOAUTbL B OMaHy
CMOXKWBauiB, MPUHOCUTL LLIKOAY aBTOpPY, | HAAAE He3a-
CAyXeHi 6bAara naariatoposi.

MeToto Ui€i CTaTTi € BU3HAUYEHHS NMOHATTA, BUAIB
Ta $opm naariary.

Cratta 50 3akoHy Ykpainu «[1po aBTOpChbKe npa-
BO i CyMiXHIi NpaBa» BU3Ha4aE€ naariat ik NopyLleHHsA
aBTOPCbKOro npasa i (abo) cymMidXHUX NpaB, WO A3E
niACTaBM AASt CYAOBOTO 3axmcTy [1].

MAariaT - ONpUAOAHEHHST (onybAikyBaHHA) Mo-
BHICTIO a0 4aCTKOBO UyXOro TBOPY MiA iMeHeM 0co-
6U, Aka He € aBTOPOM LibOro TBOPY.

ABTOpUM TBOPIB € BAACHUKaAMW aBTOPCLKOIO npa-
Ba. [IpM3HauYeHHs aBTOPCHKOrO NpaBa NOASIrae B OXO-
POHI i 3axuCTi NpaB Ta iHTepeciB aBTOPiB TBOPIB Ha-

YKW, AiTepaTypu i MUCTELTBA, @ TaKOX CaMUX TBOPIB
BiA Pi3HMX MOCATraHb.

3HaueHHA cAoBa MAariaT MOXOAUTb BiA AATUH-
CbKOro cAOBa plagium - BMKpapaTU. B ykpaiHCbKy
MOBY L€l TEPMIH yBIMWOB 3 paHLy3bKOi MOBU, A€
plagiat o3Hauyae norpabyBaHHs, BUKPAAEHHS.

MigHiwe noHATTa «plagium» noyaan BUKOPUC-
TOBYBaTU Yy AiTEpaTypHil AiSAbHOCTI. HUM HasuBanu
KpaAiXXKy TBopy abo MOro 4acTMHM iHWKWM aBTOPOM.
IcTopis sBMLWA NPUBAACHEHHA HTEAEKTYaAbHOI abo
TBOPYOI npaui noynHaetbea OiAblle Hix ABi TUcAUi
POKiB TOMY i mepLli BUNapkn Oyan 3acdikcoBaHi Lie
3@ aHTMYHMX YaciB, OAHAK y TOW 4Yac Takoro siBMLIA
AK NAariat LWe He iCHyBaAO, a 3arno3nYeHHA OKpeMUX
YaCTUH YyXMX AiTepaTypHMX TBOPIB BBaXaAoCb abco-
AKOTHO HOpPMaAbHUM i BYyAO AOCTWUTb PO3MOBCHOAXE-
HUM. lAariaT y cyyacHOMYy MOro po3yMiHHi, K i came
NMOHATTA 3’ABUAOCH Y €Bponi Auwe y XVII ctopiuvi [2,
c. 796 - 7971].

[MpK LBOMY CAiA BPaxoBYBaTH, LLLO KOXHa KpaiHa
Ma€e CBOK 0COOUCTY icTOpito nAariaty BiAMOBIAHO AO
PO3BUTKY Y Hili MMCEMHOCTI, NOABM BULLIMX HABYAAbHMX
3aKAaAiB, MovaTKy KHUIOBUA@HHSA ToLLo. lNepiopamu
3apOAXEHHA Cy4yaCHOro naariaty B iCTOPUYHIN YKpaiHi
Ha3unBatoTb Takox XVII cTopiyus, are MOro MacoBicTb
npunaaae Ha KiHeub XVIII - XIX cToAiTb [3].

IcHye 6arato BU3Ha4YeHb NOHATTA NAariary.

[aariat - NpMBAACHEHHS aBTOPCTBA Ha YyXWH
TBip HayKku, AiTepaTypu, MucteuTBa abo Ha uyxe Bia-
KPUTTS, BUHaXiA YW paLioHaAi3aTOPCbKy NPOno3uLito,
a TakoX BMKOPUCTaAHHA Y CBOIX MpaLsax YyXoro TBopy
6€e3 nocrMaaHHA Ha aBTopa [2, ¢. 796 - 797].

MaariaT - BWMA MopyweHHA npaB aBTopa abo
BUHAXIAHWKA, AKWUWA MOAATAE y HE3aKOHHOMY BUWKO-
pPUCTaHHI NiA CBOIM iM'AM UyXOro TBOPY (HaykoBOro,
AITEPATYpPHOro, My3nuHoro) abo BMHaxoAy, paLlioHaA-
3aTOPCbKOI NPONo3uL;i (MoBHICTIO abo YacTkoBo) 6e3
BKa3iBKW AXEpeAa 3ano3nyeHHs [4, c. 601].

[Mia nAariaTomM PO3yMitOTb YMMUCHI Al N0 HE3AKOH-
HOMY MPMBAACHEHHIO aBTOPCTBA Ha YyXWi TBIp AiTe-
paTypu, MucteuTBa abo Hayku, WO TATHYTb 3@ OO0t
HaCTaHHS IOPUANYHOI BiANOBIAAABHOCTI.

[AariaT MOXHa TaKoX BU3HAUYMUTU SIK BCi Ti TBOPH,
AKi AO3BOAEHO 3aKOHOM i aBTOPOM BiAbHO BMKOPUC-
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TOBYBaTW, OAHAK BMKOPUCTaHi BOHU 6e3 3a3HaueHHs
iMEHi aBTOpa 1 Axepena 3ano3nYeHHs.

HakuacrTille naariaT 3HaxoAMTb CBOE BUPaXEH-
HA y NPUBAACHEHHI aBTOPCTBA Ha YyXi pesyAsTaTy iH-
TEAEKTYaAbHOI NpaLj WAAXoM nybaikalii ix nip cBoimM
im’am. TaariaT MOXAMBUI i B YaCTKOBOMY BMKOPUC-
TaHHi uyxoro TBopy abo uuTyBaHHi 6€3 NoCHMAaHHSA
Ha AXepeno. B HaykoBil AiTepatypi 3ycTpivaeTbes
TOUYKa 30pY, BIANOBIAHO A0 SIKOI NMAAriaToM TakoX Mo-
XyTb OYyTW BW3HaAHI HenpaBOMIpHI Aii 3 npuMycy A0
CniBaBTOPCTBA.

TpapMUiMHO nAariaT ChiBBIAHOCATb i3 AiTepa-
TYPHUMKU TBOpPaMW, ane 3HauyHO OiAblUa KiAbKICTb
¢dakTiB nopyLleHHs BiAOGYBaAETbCS Y LLOAEHHOMY NpO-
Leci CTBOPEHHS iHpopMmalii. OcTaHHIM Yacom came
Y XXYPHaAICTUL BUNAAKU MPUBAQCHEHHA UyXUX MaTe-
piaAiB 3aAULLAIOTLCH HENOMIYEHUMMU, BHACAIAOK PO3-
KWAQHOCTI TBOPIB y NEepioAMLI, BEAUYE3HOI KiAbKOCTI
pxepen iHpopmaii Ta camux 3MI. Bei wi o6ctaBuHM
YCKAQAHIOKOTb BUSIBAEHHSA MNAariaty.

Buxoaauun 3i 3MiCTy 3aKOHOA@BYOIrO BM3HAUEH-
HS nAariaty, Moro 060B’I3KOBOIO YMOBOK € OMpK-
AOAHEHHS!, abo onybAikyBaHHSI CTBOPEHOrO TBOPY,
TOHTO HEAOCTATHIM € MOro 3HAXOAXEHHS B ByAb-sIKiM
06’EKTUBHIN GOPMI, HANPUKAGA Y BUTASIAT PYKOMUCY.

TepMiH «nAaria™ MOXHa 3aCTOCOBYBaTU AULLIE
LLIOAO OO’EKTIB aBTOPCbKOro MpaBa, BUXOASUM i3 BU-
3HaUYEHHS, IKe MICTUTLCSH Y 3aKOHOAABCTBI, CTOCOBHO
X iHWKMX 00’EKTIB IHTEAEKTYaAbHOI BAACHOCTI Liel Tep-
MiH BUKOPUCTOBYBATU HE MOXHa.

OTXe, NOHATTA nNAariaTy AOCWUTb BWM3HAYeHO, B
TOMY UMCAI | Ha 3aKOHOA@BYOMY PiBHi, ane 3MiCT 10ro
3aAMLIAETbCA PO3NAMBYACTUM. He 3aBXAM MOXHa
BIAPI3HWUTK MAariat BiA iHLIWX CYMDKHUX 3 HUM MOHATB.
Hanpukaaa, Ail N0 HeNpaBOMiIPHOMY BUKOPUCTAHHIO,
KOMitoBaHH, OMNYOAIKYBaHHIO YyXMX aBTOPCbKUX Ma-
TepianiB cami no cobi He MoxXyTb ByT1 BU3HAHI NAaria-
TOM. Taki NopyLUeHHSA BIAHOCATLCA AO iHLLIOrO BUAY NO-
pyLLlEeHb aBTOPCbKKX NpaB i MakoTb Ha3BY «MNipaTCTBO».
MipatcTBO CTae naariatomMm npuv HenpaBoOMipHOMY BU-
KOPWUCTaHHI pe3yAbTaTiB iHTEAEKTyaAbHOI npaui i npu-
CBOEHHI aBTOpCTBA.

BrKopUCTaHHS CIOXETY, TEMW TBOPY YW HAyKOBOI
iA€i, i3 BTIAGHHAM iX B iHLWY GOPMY BUPAXEHHS, @ HE B
TY, 3 AIKOI BOHW 3aN03NY€EHi, HE BU3HAETLCSH NAAriatom.
36ir AeAKUX Al AK TakUi TakoX He Moxe 6yt BU-
3HaHWIM NAariatoM, OCKiAbKM aBTOPU YacTo MPUXOASTb
AO CXOXMUX pe3yAbTaTiB TBOPUOCTI HE3AAEXHO OAUH BIiA
OAHOTO.

Ao naariaTy HeobXiAHO BIAHOCUTM CBOEpPIAHE
0POPMAEHHSA, iHAMBIAYaAbHY ¢GOpPMY HOBOrO TBOPY,
MOro 30BHiLLHIO OpUriHaAbHY 060AOHKY, NPUBAACHEH-
HS AKKX | Byae Ha3WBaTMCA NAariatom.

Y npaktuui 3yCTpiyaeTbCsl TaKOX Take MOHATTA
Ik HeHaBMMWCHMI abo NIACBIAOMMIA NAariaT, Mia SKUM

pPO3yMieTbCA OMNybAiKyBaHHA ab0 iHLIE MNOLIMPEHHSN
yyoi npaui nia cBOIM iM’IM, MOMWUAKOBO MPUNHATO-
ro sk BAACHWI TBip, B pe3yAbraTi HeobidHaHOCTI abo
He3HaHHA Npo iCHYBaHHA aBTopa Ha U npauo.
HaluacrTille Take 3ano3uyeHHs1 3yCTpivaeTbca B My-
3UYHKUX TBOPAX.

3aKoH AO3BOASE BWMKOPWUCTAHHA TBOpy 6e3
3roAM aBTOpa, aAe i3 3a3HayeHHAM iMeHi aBTopa i
MKepeAa 3ano3uuyeHHs, umMTaT 3 onybAikoBaHMX TBO-
piB B 06csi3i, BUNpaBAAHOMY MOCTABAEHOK METOHO.
MpobAeMHUM € Te, Lo BUNPaBAaHICTb 06cAry BiAbHO-
ro0 BUKOPUCTAHHSA YYyXOro TBOPY B KOXHOMY KOHKPET-
HOMY BMNaAKy MoXe OyTW PIi3HOK i AOCWUTb BaXKo
BCTAHOBUTU HasIBHICTb UM BIACYTHICTb TaKoro nopy-
LeHHS. HaBiTb BUKOPUCTaAHHSA Yy)XOro TBOPY i3 3a3Ha-
YeHHSAM IMeHi aBTopa i AXepeAa 3arno3uyeHHs MOX-
Ha BBaXartu naariatoMm y WMpokKoMy PO3yMiHHI LIbOro
MOHATTA, AKLWO CrpaBAi CYTTEBO NEPEBULLEHUIA MOX-
AMBUI 0BCAr TAKOro 3ano3nyeHHs y BiANOBIAHOCTI i3
nocTaBAEHO MeToto [D].

Y HayKoBil AiTepaTypi B 3aA€XHOCTI Bip BUAY
AIIABHOCTI Ta cdepu 3acToCyBaHHSA, MnAariat MoAiAs-
IOTb Ha 4YOTMPU BUAM, A€ KOXEH MAa€E CBOE LIAbOBE
NPU3HAYEHHS:

e npodeciiHu - nepepdavae NPUCBOEHHS iH-
TEAEKTYaAbHWUX, TBOPUMX, MPOPECiMHMX 3A00YTKIB iH-
KX Y NPOdEeCinHMX LirsSX (MeTa — aBTOpUTET, 3apobi-
TOK, HaropoAM, BU3HAHHSA TOLLO);

* OCBITHbO-HAYKOBUWI MAariat — NnoAdrae y npu-
CBOEHHI YYXKOrO iHTEAEKTYaAbHOrO MalHa BMKAKOYHO
y npoueci 3A00yTTs HaykoBOro CTYMNeHs, OCBITHbOroO
KBanidikaLii abo BU3HAHHSA Y LMX HanpsAMKax;

e coujaAbHUM NAariat — BUHUKAE Yy NobyTOBUX
BiAHOCMHaxX. BiH € TUM caMuM WO i «NPOPECIMHNIN»
ane He CTOCYETbCHA GaxoBOI AIAABHOCTI;

* HOPMAaTWUBHWI NAAriat - NPUBAACHEHHS 3aKO-
HOA@BYUMX, FOPUANUYHUX, METOANUHKX, HAYKOBKX, NpaK-
TUYHUX HanpaLoBaHb. Moro pisHULA noAsrae y Tomy,
Lo BiH € 3araAbHUM 6€3 MPUHAAEXHOCTI A0 YOroCb
abo Korocb. Hanpukaaa: NpUBAACHEHHA Nporpamu
PO3BUTKY CUCTEMMW CoLiaAbHOro 3abesneyeHHA abo
OMPUAIOAHEHHSI 3@ CBOIM aBTOPCTBOM PO3POOAEHOI
METOAMKM BMPILLEHHSA CNOPIB Y UMBIAbHOMY npasi [3].

B AiTepaTtypi nponoHyeTbCA HACTyNHa Knacudika-
Ljis nAariaty B 3aA€XHOCTI Bip MOro popmu.

Mepwoto GopmMoto naariaty € TouHe KornitoBaH-
HS iCHYHOUOro OMPUAOAHEHOrO 06’EKTY aBTOPCHKOIO,
naTteHTHOro npasa 6e3 HaAeXHOro OPOPMAEHHS 3a-
NO3MYEHMX 3 HBOTO YaCTUH. AOBECTM Taky GopmMy Hal-
NpOCTille OCKiAbKM BiABYBaETLCA MOBHE CUMBOAbHE
abo CTPYKTypHE AYOAIOBAHHS.

Ao Aapyroi $opmu BiAHOCATb MOBTOP iAEMHOI
OCHOBM TBOPY - $abyAu, ika CKAAAAE MOTO LiHHICTb.
laes, CHOXET, IAEMHUWIA 3MICT, MPUHLIMN HE MOXYTb OyTH
3adiKCOBaHUMMU Y YUCTOMY BWIASAI, BOHW MOTpeby-
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I0Tb MaTepiaAbHUX 3acobiB MpPeACTaBAEHHS. TakuMm
3acoboM € 3HaKoBa, CUMBOAbHA CUCTEMaA - AITEpM,
uMdpur, HOTU, rpadivyHi eAeMEHTH, Lo 3adiKCOBaHI Ha
Hocii. AaHa dopma naariaty ABASETbCS HaANBaXUoH
i HaMCynepeuyAmBILLOIO OCKIAbKM Y TakoMy BUMNaAKY
HaA3BMYAMHO CKAAAHO AOBECTU GaKT KOMitoBaHHS.

Tpeta dopma nepepbayae ONPUAOAHEHHS
00’eKTy aBTOPCbKOI POHOTM 3MICT AKOI YTPUMYE yac-
TMHY abo Becb MaTepian iHLWOoro(Mx) aBToOpPIB Yy MOB-
HiM, AEKCUYHIN, TEXHOAOTIYHIN iHTepnpeTauii. Takum
UMHOM, AAHWI NAariaT 3MiHKE aBTOPCbKY CXeMy 3Ha-
KOBOI CUCTEMMU (MEBHE KOHKPETHE PO3MILLEHHA AITEP,
LUMOP UMM ABASIETBCS HANPUKAAA TEKCT), LLLO AO3BOASIE
Il BUKOPUCTOBYBATU K OpUriHaAbHY, 3a 3HaKOBOKO
cuctemoto, poboty. Taka iHTepnpeTaLis AOCUTb YacTo
Moxe ByTW BUABAEHHSA 3@ AOMOMOIOH TEXHIYHUX, MPO-
rpamMHmx 3acobiB, SIKLWO He Byna AOKOPIHHO 3MiHeHa.

A0 4eTBepTOI, BIAHOCATL NAAriart, AKUA Nepea-
6avae NOMWUAKWN y MOCUAAHHSX; MOMUAKM Y BU3HAUEHI
umTaT; NOCUAAHHS Ha HEICHYIOUI AXepena; Y HaBeAEH-
Hi TOYUHUX PaKTiB 6e3 KOHKpPeTU3aLii Axepera (AKLLO
He € 0COBUCTUM AOCAIAXKEHHSAM); MOMUAKM Y MpeA-
CTaBAEHMX iIHPOPMALIMHUX AKEPENAX.

BuainatoTh e 6e3Aiv BUAIB YMUCHOrO naariary,
OAHaK NopsiA 3 YMUCHWM MAariatom, icHye HeHaBMMUC-
HUW «NAaria™ i 3aByaAbOBaHWM «Maariam, Aki dop-
MaAbHO He € NAariaToM i He CMPUYUHAKOTb FOPUANYHOT
BiAMOBIA@ABHOCTI. BinOKpeMuT YMUCHMIA NAariaT BiA
3aByaAbOBaHOro i HEHaBMMCHOro naariaty iHoai 6y-
Ba€ HEMOXAMBO.

HaBmuWcHMI NAariat Moxe ByTu He TiAbKK aBTop-
CbKWM MAariatom, LLLO MOAATA€ B YMUCHOMY NPUCBOEH-
Hi @BTOPCTBa Ha YyXXMI TBIp (LiAM ab0o MOro YacTUHM),
a i peKAaMHUM NAariatoMm, i HaBiTb AMBEPCIMHUM NAa-
riatoMm. PeknamHuii i AMBEPCIMHUI nAariat HanbiAbLL
4yacTo 3YCTPIYaETLCA B MepeXxi IHTepHeET.

PeknamMHWI MNAariaT BUpaxaeTbcs B TOMY, LLUO
peKAaMHI nAariatopu (3 METOK 3aAyYEHHS MOKYMUIB i
BiABiAyBauiB) B AKOCTi 3aronOBKiB ab0 KAKOUOBUX CAIB
HaBMWCHO BUKOPWUCTOBYIOTb MONYASIPHI iMEHa Ta Ha-
3BW, NPU LbOMY HE MatoTb HiYOro CriAbHOIo 3 CanToM
naariatopa.

AVBEPCiNHWI NAariat TakoxX € YMUCHUM NAaria-
TOoM. BiH mepechiaye Ti X UiAi, LLO 1 peKAnaMHUIA, ane,
KpPiM TOro, MOX€e BMKOPUCTOBYBATU B SIKOCTI 3aroAo-
BKiB i KAOUOBUX CAIB iIMEHA AHOAEN | HA3BU TUX CAUTIB,
AIKi € aHTMUNOAAMW CaUTy — MAariatopa, a ToMy 3AaTHi
NpPeACTaBUTU BIAOMUX AOAEN | MONYAAPHI caiTh B ab-
COAKOTHO HEeBIpHOMY CBITAI. Aesiki nAariatopy BUKO-
PUCTOBYIOTb CMELiaAbHi MPUMOMM, LLLIO HE AO3BOASAIOTb
(nicAs BUSIBAEHHSI 0OMaHy) NiTM 3 caMnTy — naariato-
pa. AMBEPCINHI cCaTh MOXYTb HaBITb 3aBAATU LLUKOAM
KOMM'HOTEPY Ta AOAMHI, SIKy BOHM 3aMaHWAM Ha CBIl
CalT 0OMaHHUM LUASIXOM.

HeHaBMUCHWUI nNAariaT (HacAipyBaHHS, 3ano3u-
UEHHS, BUMAAKOBA MOAIOHICTb, 36ir ianel uM BiAKpUT-
TiB, BUCAOBAEHWX ab0 3pOOAEHUX PIBHUMKU aBTOPaMMU
HE3aAEeXHO OAMH BiA OAHOTO, i T.M .) B TiM UM iHLWIN Mipi
BAGCTUBUI ByAb-KOMY, HaBiTb 30BCiM HOBOMY, TBOPY
HEe3aAeXHO Bip MOro BuAy i Temu. B3arani Bce HOBe,
CTBOPEHE TUM UM iHLUMM aBTOPOM, TaK UM iHaKLle, 3a-
CHOBaHe Ha 3HaHHSX i AOCBial 6araTbox nonepeaHu-
KiB, fKi, Xo4a popManbHO CriBaBTOpaMu i He BBaxa-
H0TbCA, ane GakTMUYHO HUMU €. Tpo Ue CAip nam’aTaTu
TUM, XTO CXWAbHWUI BBaXxaTu cebe nepLloBiAKPUBa-
yem, OMUCYHOUM Bip CBOTO iIMEHI BXe AQBHO BUHaAMAE-
Hi IHLWMMW BIAKPUTTA.

HeHaBMMWCHUWIA nAariat Moxe 6yt NiACBIAOMUM,
BMMNaAKOBUM (MUMOBIAbBHUM) | TUPaXOBaHUM.

MiacBIAOMMI NAariaT NPOSIBASIETbCA B TOMY, LLO
AOAMHA, OTPUMaBLUK 6e3Aiy iHbopMaLii i NpMiALWoB-
LUK, 3aBASIKM LbOMY, AO TUX UM iHLLMX PilLEHb | BUCHO-
BKiB, BKAKOUAOUKN, MOXAUBO, | HOBI, MOXE BUKOPUCTO-
BYBaTH NPW iX BUKAAAEHHI Te 3 AOCAIAXEHWX HEHO POBIT
iHLIMX aBTOPIB, WO HaWbiAbLl NOBHO cniBnapae 3 ii
ocobucTMM bauyeHHAM npobaemu. TMpu LbOMYy BOHA
MOXe He nam’atati abo He Po3yMiTH, Lo GAKTUYHO
npucBotoe cobi aBTOPCTBO Ha Te, LLO CriovaTky i He
HaAeXxano, i WMpo BBaxatu, O A0 AAHMUX PilUEHb i
BUCHOBKIB AiMLLIAQ LLIAKOM CaMOCTIMHO.

BunaakoBuii naariat (MMMOBIAbHWI), AKWIA Y Hay-
KOBIM AiTepaTypi 3yCTpiYa€eTbCA AOCUTb YaCTo, MOAArae
B TOMY, O AO OAHMX i TUX CaMKUX BUCHOBKIB, pilleHb
i HABiITb BUHAXOAGM MOXYTb CAMOCTIMHO MPUNTK Pi3Hi
AOAM, MPUUYOMY aBCOAKOTHO HE3ANEXHO OAMH BiA OA-
HOro, i HaBiTb BUKAGAATU iX BOHU MOXYTb Mamnxe OA-
HaKOBMM UYMHOM.

TupaxoBaHui naariat oTpUMaB MacoBe MOLLK-
PEeHHS, 0COBAMBO B HayKOBIN AitepaTtypi. BiH BUHWK
yepes Te, WO NOCUMAATUCA MPUIHATO i BiAblL 3pyUYHO
Ha Te Axepeno iHpopmallii, ske HanbiAbLL NoNyAspHe
i BUAAHE HaMBIAbLLUMM TUpaxeM. Mpu uboMy Mawixe
HIXTO 3 TUX, XTO MOCUAQIOTbCH HE 3aAAETbCS MUTAHHSAM,
yn € paHa MoHorpadif iICTUHHUM MEPLUIOAXEPEAOM
TOr0 KOHKPETHOro MaTtepiaAy, Ha SIKUM NOCUAAKOTbCSA
i / abo AKkui 3ano3unuyetbes. | xoua byab-aka conipHa
MOHorpadifi, ska BUKOPUCTOBYE, K MNpaBUAO, MaTe-
piaav 6e3niui iHWKX B6iAb APIBHMX aBTOPCbKMX POBIT
(MeHLW nonyAsspHUX | MeHLL 3aTpebyBaHKX YUepes CBill
MaAui TMPaXx i BY3bKiCTb TEMATUKKM), AGE HA HUX BiA-
MOBIAHI MOCWAQHHSA, ane aBTOPU HACTYMHUX KHUT MO-
CUAQIOTbCS 3a3BMUal Ha MoHorpaodito, a He Ha HaBe-
AEHi B Hi nepLuopxepena.

TaKk K UikaBi Ta KOPWUCHI MaTepiaanm 3a3Buuyan
6araTo pasiB «TMpaXyTbCs», MEPEXOAAUN 3 OAHIET MO-
Horpadii B iHLLY 3 MOCMAAHHAM Ha OAHY 3 MOMEPEAHIX
MoHorpadii, To iM’A CNpPaBXHbOro aBTopa TOrO UM iH-
LLOrO KOHKPETHOIO MaTtepiany, BUSIBASIETbCSH, HAaUYacCTi-
Le, B MOBHOMY 3a6yTTi. | xoua Take 6aratopa3oBe «Tu-
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paxyBaHHS», NPUYOMY HaMBIAbLL LIKaBMX i KOPUCHMX
MatepiaAiB i HaBiTb BUHAXOAIB, POPMaAbHO nAariatom
He BBaXaeTtbes, ane GaKTMYHO HUM BCE X E.
3aByaAbOBaHWI MAAriaT HambiAbLl YaCTO BUKO-
PUCTOBYETLCS B HAYKOBO-TIOMYASIPHIlM Ta HAyKOBI AiTe-
paTtypi. BiH BUpaxa€eTbca B TOMY, LLO BXe Binome abo
HaBiTb 3araAbHOBIAOME BUKAAAAETLCA HABMMUCHO abo
HEeHaBMWCHO 6e3 BiANOBIAHUX MOCWMAAHB i MIAHOCUTBLCA
fIK MoYaTKOBE aBTOPCTBO, AKE LLe M YacTo MiAKPECALD-

€TbCS1 3a60POHO0 HAa BUKOPUCTAHHA BYAb-AKOI YacTu-
HW AQHOT KHKUIM 6€3 NMCbMOBOIO AO3BOAY aBTOPA.

BHacAiAOK NPOBEAEHOTO AOCAIAXEHHSA, aBTOPOM
BW3HaAUYeHi NOHATTA nAariaty, npoaHaAi30BaHi BUTOKHK
TaKoro ABMLLIA SIK MNAariat, Moro BUAM Ta GopmMu, Npo-
aHaAi30BaHi Kaacudikalii naariaty, Wo MpPOnomnoHy-
HOTbCA Y HAYKOBIl AiTepatypi, BU3HaUYeHi BiAMiHHOCTI
BiA MipaTCcTBa Ta BUKOPUCTAHHS iIHTEAEKTYaAbHOI BAAC-
HOCTI, fIKe 3a CBOIO CyTTIO HE € NnAariatom.
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KOHTPA®AKLIA YU NIPATCTBO?

Mo3oea AiHa AMmuTpiBHa

KaHAMAAT FOPUAMYHUX HayK, MOMiIYHUK CyAAi MaAMHOBCBKOIo pamoHHOro cyay M. Oaecu

HK HaCAIAOK CTPIMKOro PO3BUTKY Ta Po3ro-
BCHOAKEHHSA CyyaCHMX iHOOpMaUIMHMX Ta
KOMM'OTEPHMX TEXHOAOTIN, 06CAT CBITOBOrO PUHKY
KOHTpadaKTHOI Ta NipaTCbKoi NPOAYKLIT MOCTIMHO 3poc-
Tae. byayunm CkaapHMMUK  couiaAbHO-EKOHOMIYHUMU
deHoMeHaMu, NipaTCcTBO Ta KOHTPadaKLia 3aBAatOTb
BEAMUE3HY LLKOAY AepXaBaMm, MpaBOBAACHWKaM Ta
CYCMIAbCTBY B LIAOMY, @ A€SiKi BUAU KOHTPadaKTHUX
TOBapiB CTAHOBAATb 3arpo3dy AAs Oe3neku, Xutta i
3A0POB’Sl OKPEMMUX CMOXMBAUIB.

Tak, 3a paHUMK MiXXHapPOAHOI TOProBoi Nanatu
y 2011 p., yepe3 KOHTpadaKLi Ta MipaTcCTBO LUO-
PiYHO NiA 3arpo30t0 onUHAETbCA 250 TUC. AeranbHUX
po6HOUMX MiCLib, @ CYKyNHa BapTiCTb KOHTPadaKTHOI Ta
nipaTCbKOI NPOAYKLIT Y CBITi OLIHIOETBCA Yy 650 MApPA.
AOA. CLUA wopoky. 3riaAHO 3 EKOHOMIYHUM AOCAIAXKEH-
HAM koMmnaHii Business Software Alliance, npu 3meH-
LLEeHHi obcsiry nipaTtcbkoi npoaykuii Ha 10 % 3a voTu-
pU POKK NPUBYTOK BiA HOBOI EKOHOMIYHOT AIIABHOCTI
cKknapaB 6m 142 mapa. AoA. CLUA, a y chepi BUCOKMX
TeXHoAOriIn popanoca 6 500 Tnc. poboumnx Micub no
BCbOMY CBITY. Monpw Te, Wwo npobaema 60poTbbu 3 ni-
pPaTCTBOM i KOHTPadaKLIE BXe AaBHO Habyaa TpaHc-
HaujoHaAbHOro Maclitaby, po3pobAeHHS 3axoAiB
3MiUHEHHS 3aXUCTy NpaB IHTEAEKTYaAbHOI BAQCHOCTI
Ha PiBHI HaLIOHAAbHOIO 3aKOHOAABCTBA 3aAMLLIAETb-
CA aKTyaAbHUM.

AOCAIAKEHHIO AK TEOPETUYUHUX, TAK | MPAKTUUHUX
acnekTiB npobaemu 60poTbbM 3 NipaTCTBOM Ta KOHTP-
adaKTHOIO AIIABHICTIO NMPUCBSAYEHO YMMaNo MybAika-
Ui BITYUN3HAHMX i POCIMCbKMX NPaBO3HABLLB, 30Kpe-
ma: I. K. ABaeeBoi, A. |. TanbueHko, K. B. [yp’siHoBa, O.
0. ABopsiHKiHa, C. A. MaHoBa, O. €. YymaueHka Ta iH.
BTimM, NnUTaHHA po3mexyBaHHA KOHTpadaKLii Ta nipat-
CTBa, ke Ma€ NepLLIOYEProBe 3HAYEHHS NPU PO3pob-
Ui TEOPETUYHMX 3acap Ta YAOCKOHAAEHHI nNpaBOBOro
peryAtoBaHHSA y LK cdepi i nopanbLLOMY MpaBo3acTo-
CYBaHHI, 3aAMLLAETLCA AOCI HEBUPILLEHUM.

MeToto AaHOI CTaTTi € 3AIMCHEHHA PO3MEXYBaH-
HA NOHATb KOHTPadaKLii Ta niparcrea.

AAA AOCATHEHHS MOCTAaBAEHOI METU CTaBAATbCA
Taki 3aBAAHHA:

- y3araAbHUTK Ta CHOPMYAOBATU OCHOBHI MiAXO-
MM, AKi CKAGAUCS B FOPUAMYHIN AOKTPUHI, LLOAO BU3HA-
YeHHSs CniBBIAHOLWEHHS AOCAIAXKYBaHWX MOHATD;

— PO3rASIHYTU NOSABY Ta BUKOPUCTAHHA TEPMIHIB
«KOHTpadakLif» i «NipaTcTBo» Y 3B’A3KY 3 NOPYLUEHHA-
MW MpaB iHTEAEKTyaAbHOI BAACHOCTI Y PETPOCMNEKTMB-
HOMY PO3pi3i;

- 3’'AcyBaTtV iCHyIOUYi TEHAEHLII B HaUiOHAABHIN
Ta MiKHapPOAHIM HOPMOTBOPYIM i MPaBO3aCTOCOBHIM
NPaKTULi LWOAO BUKOPUCTAHHA TEPMIHIB «KOHTpadak-
Lisi» Ta «MipaTCcTBO».

I3 npvMBOAYy NOpyLIEHb MpPaB iHTEAEKTYaAbHOI
BAQCHOCTI B 3acobax MacoBoi iHdopmalii Ta ropu-
AVNUHIA AOKTPUHI AOCUTb YaCTO MOXHa 3YCTPiTU BXMU-
BaHHA TEPMIHIB «KOHTpadakuis» Ta «MNipaTCTBO».
HesBaxatoum Ha ue, EAMHOrO MiAXoAy AO PO3YMIHHSA
3MICTY NO3HauYyBaHWX HUMW NOHATL HEMAE. Ha niacTta-
Bi @HaAi3y HayKOBOI AiTepaTypy MOXHa BMOKPEMMWTH
AEKiAbKa TOUYOK 30pYy LLOAO BUPILLEHHA 3a3HAYEHOTO
nuTaHHsA. HanbiAbLL NOLLUMPEHOIO 3 HUX € BU3HAYEHHS
TEPMIHIB «KOHTpadakLis» Ta «iHTEAEKTyaAbHe nipat-
CTBO» fIK CMHOHIMiYHMX. BiANOBIAHO AO iHLLOI TOUKM
30py KOHTpadaKLis NoB’A3yeETbCA 3 BUPOOHWULITBOM
Ta MNOLWMPEHHAM HECAHKLIOHOBAHUX MNPUMIPHUKIB
TBOpIiB, dOHOrpam, Bipeorpam, nporpam opraHisa-
LiM MOBAEHHSI Ta BMUCTYNae eAeMeHTOM MipaTcTBa
AK BiAbLL LUIMPOKOrO MNOHSTTS. [pU TakoMy MiAXOAI
AO BW3HAUYEHHSI 3MICTy MOHATTA KOHTpadaKuii He
BXOAAITb MOPYLUEHHA aBTOPCbKUX Ta CYMIXHUX Npas,
AKI He MoB’A3aHi i3 BUIOTOBAEHHSAM MartepiaAbHMUX
00’eKTiB — KOHTpadaKTHMX MNPUMIpHUKKIB. Y CBOKO
yepry, NipaTcTBO PO3rAAAAETLCH SIK MOPYLUEHHA BU-
KAKOYHOTO MpaBa AO3BOAATH ByAb-AKE BMKOPUCTaHHSA
00’eKTiB aBTOPCbKOIr0 Ta CYMiDKHMX NpaB., a He TiAbKM
LLUASIXOM iX BIATBOPEHHS B MaTepianbHiit ¢popmi, ony-
6AiKyBaHHA Ta PO3MOBCHOAXEHHSA. Takoi nosuuii po-
TpUMyeTbCs, 30kpema, O. O. LUtedaH, ponyckaroum
BOAHOYAC NPU KOHTPadaKTHIM AIAABHOCTI MOpYLUEH-
HSA HEe AMLUE aBTOPCbKMX Ta CYMiKHMX MpaB, a TakoX
npaB Ha 3acobu iHAMBIAyaAi3aLii BUpobHUKa, TOBapiB
Ta NocAyr. Tak, BYUeHa 3a3Hayvae, Lo LA AiAAbHICTb Mo-
ASITAE y BIATBOPEHHI BMAQHOIO TBOPY, GOHOrpamu,
ayAioBi3yaAbHOro TBOPY, KOMM'HOTEPHOI Mporpamu Ta
iHWKX 06’EKTIB LUASXOM HE3AKOHHOTO BUKOPUCTaHHS
Ha3BW, GipMOBOro HaMmMeHyBaHHs abo 3Haka 3aKOH-
HOro BMPOBOHMKA, BAACHMKA AileHsii Ta iH. [1, c. 8].
MoaibHy no3uuito BUCAOBAKOE A. AiNUMK, pPO3rAsipato-
UM «NipaTCTBO» AK MPOTUNPABHY MOBEAIHKY, sika 6e3-
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nocepeAHbO NOCSArae Ha BUKAKOYHE MPaBo aBTopa Ha
BIATBOPEHHS TBOPIB M iHLWOI KYABTYPHOI MPOAYKLi, a
KOHTPadaKTHE BUIFOTOBAEHHSA KYAbTYPHOI MPOAYKLIT -
AK CKAAAOBMI eneMeHT nipatcTea. Mpu upomy nipat-
CTBO NOASIFAE Yy BUTOTOBAEHHI, NpoAaxi Ta byab-AKin
bGOpPMi KOMEPLIMHOIO PO3MOBCOAXEHHST HE3AKOHHMX
EK3EMNAAPIB (KHUT | B3araAi APyKOBaHUX MaTtepiaAis,
AVCKIB, KaceT TOLLO) AiTepaTypHUX, XYAOXHIiX, ayAio-
Bi3yaAbHMX, My3UKaAbHUX TBOPIB abo iX BMKOHaHb,
KOMMN'tOTEPHMX Nporpam i 6aHKiB AaHWX. Kpim Toro,
TEPMIiH «MNipaTCTBO» BUKOPUCTOBYETLCS ANl KBaAidika-
Uil HEAO3BOAEHUX BUCTaB, MOBTOPHUX Nepeaay i BCixX
iHWKMX GOPM BUKOPUCTAHHSA TBOPY, NepeApadi B edip Ta
iH. [2, c. 478, 482].

Y UMHHOMY 3aKOHOAABCTBI YKpaiHW TepMiH
«KOHTpadaKLif» B3arani He 3rapyeTbcs — Mae Micue
BUKOPUCTAHHS AMLLE MOXIAHOTO BiA HbOIO TEPMIHY
«KOHTPadaKTHU», HATOMICTb HAAAETbCA BU3HAYEH-
HA NOHATTIO NipaTtcTBa. Tak, BIAMNOBIAHO A0 4. 1 CT.
50 3akoHy Ykpainu «[1po aBTOpCbKE NPaBO i CyMiXHi
npaBa» Bip 23.12.1993 p. nia nipatctBom y cdepi aB-
TOpcbKkoro npaea i (abo) CyMiXHUX MpaB PO3yMiETb-
cs onybAikyBaHHSA, BIATBOPEHHS, BBE3EHHSA HA MUTHY
TEPUTOPIt0 YKpaiHW, BUMBE3EHHA 3 MWTHOI TepuTopil
YKpaiHU i pO3MNOBCHOAXEHHSA KOHTPadaKTHUX NPUMIp-
HUKIB TBOPIB (Y TOMY UMCAI KOMM'KOTEPHUX Nporpam
i 6a3 paHKUX), doOHOrpam, Bipeorpam i nporpam op-
raHisaui MOBAEHHS. Y CT. 1 uboro 3akoHy YkpaiHu
HaAAETbCS BU3HAYEHHS KOHTPAG®AKTHOMO NPUMIPHUKY
TBOPY, GOHOrpamu, BipeorpaMmm — K TakuM, LLO BiA-
TBOPEHUN, onybaikoBaHWM i (abo) pPO3NOBCHOAXYBA-
HWI 3 MOPYLUEHHSIM aBTOPCbKOro npasa i (abo) cy-
MDKHUX NpaBs, y TOMY YUUCAI MPUMIPHUKK 3aXULLEHNX B
YKpaiHi TBOpiB, GOHOrpam i Biaeorpam, Lo BBO3STbCSA
Ha MUTHY TepuTopito YKpaiHu 6e3 3ropn aBTopa UM iH-
lworo cyb’ekta aBTOpCbKOro npasa i (abo) cymiXkHMX
npas., 30KpemMa 3 KpaiH, B AKKX Lii TBOPU, GOHOrpamu
i Bineorpamum HiKOAM He OXOPOHSAKUCS abo nepecTanu
OXOPOHSATUCS.

fAK cnpaBeAAMBO BiA3HAYAETLCH B AiTeparypi,
nipaTctBO y cdepi aBTOPCbKOro npasa i CyMiKHMUX
npaB MOXHa PO3rASIAGTU Yy BY3bKOMY Ta LUMPOKOMY
PO3YMiHHI. Y By3bKOMY — Lie 3aKOHOAa@BYE BM3HAUEH-
HS1 NipaTcTBa: HE3aKOHHE BUPOOHULITBO Ta BBEAEHHS
B 006ir came KOHTpadaKTHUX MPUMIPHUKIB TBOPIB,
doHorpam, Bipeorpam, nporpamMm MOBAEHHSA, @ y LIKU-
POKOMY PO3YMIiHHI — L€ MOpPYLUEHHS MpPaB LUASXOM
BMKOPUCTaHHA TBOPIB abo 06’eKTiB CyMiXHMX NpaB
6e3 A03BOAY Cy6’EKTIB LMX NpaB, NPU LIbOMY OCHOBHa
MeTa TakKoro BUKOPWUCTAHHS — OTPMMaHHA MpubyTKy
[3]. Y aochainxeHHi Aappena MNenHeTbepa, Ake Byno
niarotoBaeHe ana 13-i Cecii MixXypsa0BOro Komitety
3 aBTOPCbKOro npaBa, 3a3Ha4Ya€eTbCs, WO Y LWKUPOKO-
My i 4yacTo BXWMBaAHOMY y MOMYASIPHiIA MPECi 3HaYeH-
Hi, «NipaTtCTBO» MOXe TaKOX BIAHOCUTUCA AO akKTiB

«ByTAerepcTBa» (BUFOTOBAEHHA HECaHKLiOHOBaHOro
3anuncy XXMBOFO BUKOHAHHS) Ta «KOHTpadakuii» (npo-
AaX POBIT, AKi BIATBOPHOIOTb OPUTiHAABHI MPUMIPHUKK
LWUAAXOM TUPaXyBaHHSA €TUKETKU, YaKOBKK YK CaMo-
ro 3anucy) [4, c. 2].

OTxe, KoHTpadaKTHUI NPUMIPHUK TBOPY, GOHO-
rpamu, Bipeorpamu € matepiarbHO BTIAEHUM PE3yAb-
TaTOM MEBHMX Aif, LLO MOPYLUYHOTb BUKAKOYHI MpaBa
Ha BIATBOPEHHS, ONyOAiIKyBaHHSI Ta PO3MOBCHOAXEH-
Hsi 00’ekTiB aBTOPCbKOro npasa i (abo) CymiXHMX
npaB. Bupaetbecs, WO came y3araAbHEHUM TepMi-
HOM «KOHTpadaKLia» AoUIAbHO ByAo 6 MO3HAYaTU Ccy-
KYMHICTb 3@3HauYeHux NPOTUMNPaBHUX AilM. HaTomicTb
BIAMOBIAHWMI CKA@A NPaBOMOPYLUEHHST y chepi aB-
TOPCbKUX | CYMDKHMX MpaB 3akOHOAaBLEM Ha3BaHO
nipaTcTBOM (Y BY3bKOMY 3HAUYEHHI).

BupilleHHA nuTaHHA Npo PO3MEeXyBaHHA Mo-
HATb KOHTpadakuii Ta nipatctBa HemoxauBe 6e3
3BEPHEHHSI A0 ETUMOAOTII LUMX CAIB. BMKOpUCTaHHSA
TEPMiHY «MipaT™ B aHIAIMCbKiIA MOBI AAQTyETbCA LLUO-
HarmMeHLwe KiHuem XIV cT., ane nepue 3adikcoBaHe
BXWBaHHA LbOro CAOBa Ha MO3HAUYeHHS NopyLUHUKa
npaBa iHTEAEKTYaAbHOI BAQCHOCTI HAAE€XWUTb aHrAiK-
CbKOMY Apamatypry €EAM3aBeTUMHCLKOI enoxu Tomacy
Aekkepy («AMBOBWXHUIK pik», 1603 p.). OpHaAK THIB
nUcbMeHHWKa ByB CnpPsIMOBaHWIA NPOTU TUX, XTO 3al-
MaBCSH nAariatoMm, i Tak 3BaHMX NOXIAHWUX MOETIB, a He
AOAEN, AKI BIATBOPHOBAAW MO0 TBOPM CAOBO B CAOBO.
Xoua MocTynoBO «MipaTcTBO» HABYAO TAKOro 3HAUYEH-
HA. MNepLnm, XTO BUKOPUCTaB e CAOBO Y LIbOMY KOH-
TekcTi, 6yB AaHienb Aedo y nepeaMoBi A0 BUAAHHSA
namoaeTy «4UCTOKPOBHMIN aHrAieub» 1703 p. [5].

Taknm UMHOM, CAOBO «MiPaTCTBO» Y 3HAUEHHI NO-
PYLLUEHHS aBTOPCbKWUX NpaB NepeayBaAO MPUMAHSATTIO
nepLLoro 3aKoHy Npo aBTopCbke nNpaBo — CTaTyTy Ko-
poneBu AHHM 1710 p. Ane BIAMOBIAHO AO MOAOXEHb
CratyTy «konipanm 6yB cneundpiuyHMM NpaBoM i 03Ha-
YyaB NpPaBO BUKOPWUCTOBYBATK CNELiaAbHY MaLLUHY AAS
penAikaujii OKpemMoro TBOpy. 3a paMKu LUbOro By3bKOro
NMOHATTA KOMipPaWT HE NOLUMPIOBABCA | HE KOHTPOALD-
BaB iHLUIi MOXAMBI CrnocobW BUKOPWUCTAHHSA aBTOpP-
cbkoi poboTu [6, c. 105]. OTXe, Ha TOM Yyac nipaTcTBO
3BOAMAOCS AULLIE AO HE3AKOHHOIO BMA@HHA KHUI 6e3
AO3BOAY aBTOPA UM iHLLOrO BOAOAIAbLS KoMipauTty. Y
1790 p. KoHrpec CLUA npuiHsae 3akoH «[po aBTop-
CbKe NpaBO», AKWI 3aran0M BiATBOPIOBAB MOAOXKEHHS
CratyTy AHHU. 3 YaCOM aHIO-aMepUKaHCbKa KOHLEMN-
Liis aBTOPCbKOro npasa («konipanT) po3LimMproBasacs
i B CydyaCHOMY BUIASIAI BOHO OXOMAIOE HE AULLE BU-
KAOYHE NpaBo NybAikyBaTH TBIp, ane M iHLWi cnocobu
BUKOPUCTAHHSA TBOPY (EKpaHi3aLis, Nnepekaaa Ta iHLWi
noxiaHi Npasa).

Meplwe BiAOME BUKOPUCTaHHS a@HMAOMOBHOMO
cAoBa «counterfeit», 1O y Nnepekraai o3Havae nippob-
ka, danbliyBaHHs abo nmiapobAATH, danbCcUdiKyBaTH,
3aMmaTtucs KoHTpadakuieto, BiaHOCUTbCA A0 XIV-XV
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CT. [7]. MNoaABy KOHTpadaKTy AOCUTb YacTo NOB’A3YI0Tb
i3 MPOMMWCAOBOIO PEBOALOLLIEIO B EBPONI | NPUMAHATTAM
nepLnx NateHTHMUX 3aKOHIB: TEXHIYHI HOBUHKMK, 3axu-
LLLEeHI NaTeHTaMM, HaYMHAKOTb HE3AaKOHHO KoMitoBaTUCS
Ta BBOAUTWCA NpaBonopyLIHMkamu B 06ir [8, ¢. 14].
3oKkpema, P. CaBaTbe BM3HA4Ya€ KOHTpadakLito
AIK MOpYyLIEHHSA 0cob0to, iIka He Mae NPaBOBUX MiA-
CTaB, MOHOMOAIi, HAAQHOI BUHAXIAHMKY, KM Ma€ Na-
TEHT Ha CBiK BMHaxiA. LIS MOHOMOAIS B KOXHIM Kpai-
Hi Ma€ NOABIMHWI acneKT: 3abopPOHAETLCS ByAb-SIKIl
ocobi 6e3 3roaM BAAcCHWKa naTeHTy abo BMPOOASATH
B ULiM KpaiHi npeaMeTy, BUKOPUCTOBYHOUM BUHAaXIA,
ab0 BUMHSTM NMPaABOUYMHU LLOAO TaKUX NPeAMETIB [9,
c. 100]. BoaHouac ¢paHUy3bKUMI YUEHWA Ha3UBaE
KOHTpadaKLUiero TakoX BIATBOPEHHA BUTBOPY aBTOpa
6e3 Moro A03BOAY B Till AiTepaTypHii abo XyAOXHiN
dopwmi, B AKiM BoHO Byro cTBOpeHo [9, ¢. 102].

B. C. AtOOAMHCBKUI Y KHU3i «Ha 30pi KHUToAPY-
KyBaHHS» 1K pa3 BKa3ye Ha BUNAAKW BUMYCKY «KOHTP-
adakuii» (nipApobkM) OAHOYACHO 3 OpUriHAABHUM
TBOPOM Ha MiACTaBi OTPMMAHMX HEUYECHUM LLUASIXOM
KOPEKTYPHUX BiAOUTKIB Ta 3acobax 60poTbbu i3 Lmm
ABULLEM: OTPUMAHHS MPUBIAEIB Y KOPOAS, MICbKOI
paaM TOLLO Ha APYK, BBE3EHHS Ta NMPOA@X TBOPY; BU-
KOPUCTaHHSI Tak 3BaHOro «AOMallHbOro 3HaKy» (abo
«baMiAbHOT MapKu») — nonepepHMka ManbyTHbOro
$IpMOBOro TOProBOro 3Haka, L0 OXOPOHSETLCH 3aKO-
HOM, Ta MOro Pi3HOBMAY — «BUAABHMYOIO 3HaKY» (abo
«Mapku Apykaps») [10, c¢. 106 - 108]. Oxe, ictopuy-
HO TakK CKAAAOCH, WO TEPMIHOM «MipaTcTBO» MO3Ha-
YaloTbCA HE3AKOHHI Aii LLLOAO BUKOPUCTAHHA 06’€KTIB
ABTOPCbKMX Ta CyMiXHUX NpaB 6e3 3roan aBTopa abo
iHLLIOrO MPaBOBOAOAIAbLIA, Y TOM Yac K TEPMiH «KOHTP-
adakuig» Mae 3Ha4yHO LWMpLLY chepy 3aCToCyBaHHA —
BiA TBOpPIB AiTepaTypu, MWCTeUTBa, NPOrpamHoro
3abe3neyeHHs, GoHorpam Ta iH. A0 MPOMMUCAOBUX
3paskiB, KOPUCHUX MOAEAEeN, 3acobiB iHAMBIAYani3a-
LT yuaCHMKIB TOBapHOro obiry, ToBapis i MOCAYT TOLLIO.

LLlo cTocyeTbcA MiDKHAPOAHOI HOPMOTBOPYOCTI,
TO TEPMIHKM «MiPATCTBO» Ta «KOHTPadaKLif» XOAHOIo
pasy He 3rapytoTbCsl Hi y BCecBiTHIM KOHBeHLUIi npo
aBTOPCbKe NPaBo, Hi B BEPHCbKiN KOHBEHLLii NPO 0X0-
POHY AITEPATYPHUX i XYAOXHiX TBOPIB, Hi Y PUMCbKIN
KOHBEHLii MPO OXOPOHY MpaB apTUCTIB-BUKOHABLB,
BUPOOHUKIB dOHOrpam Ta papioMOBHMX OpraHisaLin,
Hi B AooroBopax BcecBiTHbOT OpraHisalii iHTeAeKTyaAb-
HOI BAAcHOCTI (Aani - BOIB) B ranysi IHTepHeT. Pasom
i3 TMM, bepHCbKa KOHBEHLiSI BU3HAAa B KOHKPETHUX
ymMoBax npobaemy nipatctea, nepeabaunBLM y CTaTTi
16, Wo KOHTpadaKTHi MPUMIPHUKK TBOPY MIAASTAOTb
apeLTy B byab-sikii kpaiHi Corosy, B Skl Lew TBip Ko-
PUCTYETLCH MPaBOBOKD OXOPOHOH0. Lli NOAOXEHHSA 3a-
CTOCOBYIOTbCH TAKOX AO BIATBOPEHD, LLIO MOXOAATH i3
KpaiHW, B AKil TBIp HE OXOPOHSETbCS abo nepecTan
KOPUCTYBATUCb OXOPOHOHO.

Mepwrm npaBoBUM AOKYMEHTOM MiXHaPOAHO-
ro Xxapakrepy, B SIKOMY HAaA3ETbCA BU3HAYEHHS KOHTP-
adaKTHUM | nipaTCbknMM ToBapam, cTana Yropa npo
TOProBEAbHI acnNeKkTu npaB IHTEAEKTYaAbHOI BAGCHOC-
Ti CiToBOI Opranisdauii TopriBai (ckopoueHo - Yroaa
TPIMC). Y ii TeKcTi BUMOKPEMAIOIOTbCA CAOBOCMOAY-
yeHHA «counterfeit trademark goods» Ta «pirated
copyright goods» [11]. Mpu ubOMy Mip NEPLUUM PO3Y-
MitoTbcsl ByAb-SiKi TOBapH, Y TOMY YMCAI YNakoBKa, SiKi
6e3 A03BOAY MICTSITb TOBAPHWI 3HaK, IAEHTUYHWUIA 3a-
KOHHO 3apeeCcTpoBaHOMY AAA TaKMX TOBapPIiB TOBAPHO-
My 3HaKy, abo KM He MOXHa BiAPI3HUTU B OCHOBHMX
MOro acnekrax BiA TakOro TOBAPHOrO 3HaKa i AKWUM,
TakKMM YMHOM, MOPYLUYE MpaBa BAACHUKA AQHOTO TO-
BaApHOro 3Haka 3ripHO i3 3aKOHOAABCTBOM KpaiHW
iMMOpTYBaHHSA. Y TOM Yac K APYrMM i3 3rapaHux Tep-
MiHiB No3HauatoTbcs Byab-AKi TOBapK, AKi € KonigmMMu,
3pobaeHMK 6e3 3ropn BAACHUKaA npaBa abo ocobu,
HaAAEXHMM UMHOM YMOBHOBAXEHOI BAACHMKOM MNpa-
Ba Y KpaiHi BUpPOOHUUTBA, i, AKi 6e3nocepepHbo abo
OMoOCEPEAKOBAHO BUTOTOBAEHI 3 ByAb-IKOrO BUPOOBY, Y
BUMNAAKY, AKLLO BUIOTOBAEHHSI Takoi KOMil BBAXaETb-
CA MNOPYLLUEHHAM aBTOPCbKOro npasa abo CyMiXHUX
3 HMUM NpaB 3ripHO i3 3aKOHOAABCTBOM KpaiHW iM-
NnopTyBaHHA. AHaAOriUHi HOpMKU ByAM BIATBOpPEHI i B
ToproBenbHilt yroai npo 60poTbby 3 KOHTPadaKLieto
(The Anti-Counterfeiting Trade Agreement).

OTXe, 3 BUKAGAEHUX MOAOXEHb BUTIKAE, LLIO BXMK-
BaHHA MOHATTA «KOHTPadaKkTHi» 0bMeXeHo ToBapa-
MW, Ha AKi HAHECEHWI TOBAPHWIM 3HAK 3 MOPYLLUEHHAM
npaB MOro BOAOAIAbLIS, Y TOM Yac Ik BUTOTOBAEHHS Mi-
PaTCbKMX TOBApPIB NOB’A3aHO AULLE 3 NOPYLLUEHHAM BU-
KAKOUYHOTO NMpaBa Ha BIATBOPEHHS TBOPY. Pa3oMm i3 Tm,
AIK 3a3HaYaEeTbCs y AOKAAAi npodecopa EHApro KpicTi
Ha 8-1 cecii KOHCYAbTaTUBHOIMO KOMITETY MO 3aXMUCTY
npas BOIB, npucBaueHoMy AOBPOBIABHUM MeXaHi3-
MaM YPEryAroBaHHSl CrMopiB B Cepi iIHTEAEKTYaAbHOI
BAACHOCTI, TEPMiHW «KOHTpadaKTHi»/«KOHTpadaKLia»
i «nipatcbKi»/«NipaTCcTBO» BIAHOCHO MNpaB IHTEAEKTY-
aAbHOI BAACHOCTI B TakMX NPOLEAypax yperyAroBaHHS
BUKOPUCTOBYIOTbCA BiAbHO, IK CUHOHIMM MOPYLUEHHS
TOBApPHOro 3HaKy LWASIXOM BWIOTOBAEHHSA UM MOLUK-
PEeHHs1 HEOPUTiHAaAbHMX TOBapiB, A0 SIKMX 3aCTOCOBY-
€TbCSA TOBAPHWUWN 3HAK, i CUHOHIM MOpPYLUEHHA aBTOp-
CbKOTr0 NMpaBa LUASXOM BUIOTOBAEHHS UM MOLLUMPEHHS
HEeAO3BOAEHMX OYKBEHMX BiATBOPEHb (KOMii) TBOPIB,
OXOPOHIOBaHWX aBTOPCbKMUM NPaBOM, BiANOBIAHO (Ha
BiAMIiHY BiA BM3HaueHb 3riaHo 3 Yropoto TPIMC). Mpu
LIbOMY B OCHOBY AOCAIAXEHHS BYAO MOKAAAEHO aHaAi3
AODPOBIABHUX MEXaHi3MiB, AKi peani3ytoTbCsi OHAAN-
HOBWMM NAaTdopMamMu abo AepXXaBHO-MPUBATHUMM
napTHepcTBaMun AN 60poTbbr 3 KOHTpadakuieo Ta
niparcteom [12].

3apybixHa HOpMOTBOpYa MPaKTUKa Tak camo
CBIAUYMTb MPO Te, LLO «OpraHu AEpPXaBHOI BAAAW iHO-
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Al LLMPOKO BUKOPUCTOBYHOTb TEPMIH «KOHTpadaK»,
BKAKOUAIOUM B LI MOHATTA He TiAbKM MIAPOOKM,
NoB’siI3aHi 3 IHTEAEKTYaAbHOK BAACHICTIO (Taki £K
ToBapu nip danbliMBUMM BpeHAaMM Ta iHWI ToBa-
pu, BUPobAEHi abo MocTaBAEHi 3 MOPYLUEHHAM TOp-
roBeAbHOI MapKKW, aBTOPCbKOro npasa abo iHLLMX
00’ekTiB NpaB iHTEAEKTYaAbHOI BAACHOCTI), ane i
6pakoBaHi ToBapu» [13, c. 29]. OTXe, Xoua TeXHiu-
HO aHIAICbKMI TepMiH «counterfeiting» BiaHOCUTBLCA
TIAbKM AO KOHKPETHMX BUMNAAKIB NOpPyLUEHHs ToBap-
HOMO 3HaKy, OAHAK Ha MPaKTULi BiH MOXe BKAKOYATU
6yAb-IKE BUMIOTOBAEHHS MPOAYKTY, AKUIA Tak 6AM3bKO
iMITYE 30BHILLIHI BUIASIA iHLIOMO MPOAYKTY, LLO MOXE
BBECTU CrnoXuBaya B OMaHy. TOMy BiH MOXe TaKOX
BKAKOUATM B cebe HecaHKLioOHOBaHe BMPOOHULTBO i
PO3MOAIA MPOAYKTY, IKMIA 3aXMLLEHWI iHLUMMW NpaBa-
MW IHTEAEKTYaAbHOI BAACHOCTI, TaKUMW SIK aBTOPCbKe
npaBo i CyMiXHi npaBa, Lo BIANOBIAAE HiMELbKOMY
TepmMiHy «produktpiraterie» i ¢paHLy3bKOMY TEPMIHY
«contrefacon», siki 06MaABa OXOMAKOIOTL BiAbLL LLIMPO-
KW CNEeKTp NOpYLUEHHS NpaB iHTEAEKTYaAbHOI BAAC-
HocTi [14, c. 5]. Tak, HanpukAaa, NPyY BUTOTOBAEHHI
KOHTpapaKTHUX NPUMIPHUKIB GOHOrpamM MOxe maTtu
MiCLle NOPYLLUEHHSA HEe AWLLIE aBTOPCLKOro npaea, a Ta-
KOX MpaB Ha TOBapHWI 3HaK.

MiacymoBYyHOUM BUKAAAEHE, CAiA  3a3HauuTw,
O NOHATTS «KOHTpadaKLis» MOXe BXMBATUCA SK Y
LLMPOKOMY, TaK i BY3bKOMY 3HAUEHHSAX. Y nepLuomy
BUNAAKY Mip KOHTpadakLieto HeobXiAHO PO3YMITH BU-
rOTOBAEHHSI NPOAYKLIT Ta/abo BBEAEHHA Y LMBIAbHUIA
0b6ir ToBapiB 3 NOPYLUEHHSAM HEe AWLLE aBTOPCbKMUX i
CYMDKHMX MpaB, a TakoX MnpaB MPOMMUCAOBOI BAAC-
HOCTi | NpaB Ha 3acobu iHAMBIAyaAi3aLii y4acHUKIB
TOBapHOro obiry, ToBapiB i MOCAYT. Y Apyromy — nopy-

LUEHHS BUKAKOYHO aBTOPCbKKX i CyMiXXHWX NpaB npwu
BIATBOpPEHHI, onybAiKyBaHHi, 36epiraHHi, nepeBeseH-
Hi, PO3MNOBCIOAXEHHI, IMNOPTI abo ekcrnopTi BiANOBIA-
HUX 06’EKTIB IHTEAEKTYaAbHOI BAACHOCTI. Taka Touka
30py 3HAXO0AMTb BinOOpaXeHHSA Yy UMHHOMY 3aKOHO-
AaBCTBI. Tak, BUxoasuM 3 n. 17 u. 1 cT. 4 MUTHOrO KO-
Aekey Ykpainu Bip 13.03.2012 p. Aii LLOAO BUIOTOB-
AEHHS1 KOHTpadaKTHUX TOBAPiB CKAAAAIOTb MOHATTA
KOHTpadaKLii y LLMPOKOMY 3HAYEHHI. 3 ypaxyBaHHAM
MiXKHapPOAHOI MPaBO3aCTOCOBHOI MPAaKTUKKU, MOHATTS
nipatcTBa AOLAbHO PO3rAsSiA@TM AK OyAb-Ike Hesa-
KOHHE BUKOPWCTaHHA 00’eKTiB aBTOPCbKOro npasa i
CYMIXHUX NpaB..

3 MEeTor YHidikalii MOHATIMHO-KaTEropiaAbHOMO
anapary y coepi NpaBoBoro 3abe3neyeHHss 3axmcTy
npaBa iHTEeAEKTYaAbHOI BAACHOCTI MPOMOHYEMO BHeE-
CTU 3MiHM A0 3akoHy YKpaiHu «[1po aBTOpCbKe npa-
BO i CyMiXHi mpaBa», BUKAABLUM MYHKT «6» YaCTUHU
nepwoi ctatti 50 HaCTyNHMM YMHOM: «KOHTpadaKLisa
y chepi aBTopcbkoro npasa i (abo) cymMidkHUX nNpaB —
onybAikyBaHHS, BIATBOPEHHS, 30epiraHHs, nepe-
BE3EHHS, BBE3EHHA Ha MUTHY TepuTOpito YKpaiHu,
BUBE3EHHSA 3 MUTHOI TepuTopii YKpaiHM i po3noBcto-
AKEHHA KOHTpadakKTHUX NPUMIPHUKIB TBOPIB (Y TOMY
YMCAI KOMM'HOTEPHMX Mporpam i 6a3 paHuX), GOHo-
rpam, Biaeorpam i nporpam opraHi3auii MOBAEHHS».
Kpim Toro, yactnny nepuy ctatti 50 CAip AOMOBHUTH
HaCTYMHUM MYHKTOM: «MipaTCTBO — L€ BMKOPUCTAHHS
006’EKTIB aBTOPCbKOro npaBa i CyMiXHMX npaB 6e3
AO3BOAY CyH’€EKTIB LMX NPaB, 3a BUKAKOUEHHAM 0bMe-
XeHb, NnepepbayeHnx UM 3aKoOHOM».

Y nopanblIOMy MEPCneKTUBHUM BUAAETLCH AO-
CAIAKEHHSA OKpeMKuX GopM nipatcTBa Yy LUMPOKOMY
3HAY€EHHI.
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AHOTALIA

Mo3oBa A.A. Kontpadakuia um niparcteo? - CratTa.

Y cTatTi 3AIMCHIOETLCS PO3MEXYBAHHSA MOHATb «KOHTPadaKLisf» Ta «NipaTCTBO» Ha MIACTABI aHaAI3y OPUANYHOI AOK-
TPUHU, HALIOHAABHOI Ta MiDKHAPOAHOI HOPMOTBOPYOI | NPaBO3aCTOCOBHOI MPAKTUKKU iX BUKOPUCTaHHSA. Y pesyAbTtarti npo-
BEAEHOIO AOCAIAXKEHHS MPOMNOHYHOTLCH 3MiIHU AO YUHHOIO 3aKOHOAABCTBA Y Chepi aBTOPCHKOro Npasa i CyMiXHUX NpaB
3 METOH0 YHidikaLjii BiAMOBIAHOIO MOHATIMHO-KaTeropiaAbHOro anapary.

KarouoBi cnAoBa: MOpyLIEHHA MNpaB iHTEAEKTYaAbHOI BAACHOCTI, KOHTpadaklif, nipaTtcTBO, KOHTpadaKTHUK
NPUMIPHUK.

AHHOTALUUA

Mo3oBa A.A. KoHTpadakuua uam nuparcrtBo? — Ctatbs.

B cTatbe ocylLecTBAAETCA pa3rpaHWYeHUe MOHATUW «KOHTpadakuus» U «MMPaTCTBO» Ha OCHOBaHWWM aHaAM3a
FOPUAMUYECKOW AOKTPWUHbI, HAUMOHAABHON U MEXAYHAaPOAHON HOPMOTBOPUYECKOW W MPaBONPUMEHUTEABHOM MpPaKTU-
KW MX MCMOAb30BaHWA. B pesyabTate NPOBEAEHHOTO MCCAEAOBAHUSI MPeAAaratoTcsi U3MEHEHUs B AENCTBYHOLLEE 3a-
KOHOAATEABCTBO B chepe aBTOPCKOro npaBa U CMEXHbIX NPaB B LEAIX YHUPHUKALMKU COOTBETCTBYHOLLENO MOHATUMHO-
KaTeropuanbHOro annapara.

KnroueBble cnoBa: HapylleHWe npaB WMHTEAAEKTYaAbHOM COOCTBEHHOCTM, KOHTpadakumsa, NMpaTcTBo,
KOHTpadaKTHbIV 3K3EMMNASP.

SUMMARY

Pozova D.D. Counterfeiting or piracy? - Article.

In the article the distinction between «counterfeiting» and «piracy» based on the analysis of legal doctrine,
national and international standard-setting and enforcement practice of their use is made. The study proposes
changes to the existing legislation in the field of copyright and related rights in order to standardize the relevant
conceptual-categorical system.

Keywords: infringement of intellectual property rights, counterfeiting, piracy, counterfeit copy.
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AYAI10BI3YA/ZIbHI TBOPU AK OB’EKTU NIPATCbKOI

OIANbHOCTI

CumoHsaH HOnis FOpiiBHa

KaHAMAAT FOPUAMUHUX HayK, AOLEHT Kadeapy NpaBa iHTEAEKTYaAbHOI BAGCHOCTI Ta
KoprnopaTMBHOro npasa HauioHaAbHOrO yHiBepcuteTy «OAechbka topuANYHa akapeMis»

3arp03/\MBMM MOMEHTOM NipaTCbKOl AifiAb-
HOCTi € BNAMB ii EKOHOMIYHMX HACAIAKIB Ha
CYCNiAbCTBO B LiAOMY. OCKIAbKM MipaTCbka AIAbHICTb
3aBXAM HEMpaBOMipHA, YMMAAO TPAAMLIMHUX ene-
MEHTIB, BAACTUBMX 3aKOHHOMY 6i3Hecy, 3HMKaOTb,
i B pesyAbTarTi CycniAbCTBO BTpadyae 6arato BMroa Ha
PIBHUX PIBHSX.

HOBI PUHKKW CTalOTb MPUUYMHOKD POCTY MOMUTY Ha
3aranbHOBIAOMI TOBapH, AKUIM 3aKOHHI BUPOOHMKN He
3AATHI 3aA0BOAbHUTK MOBHOK Mipoto. Llei nonut Ha
TOBapW NepPEBULLYE MOXAMBOCTI NPABOOXOPOHHUX Op-
raHiB KOHTPOAKOBATK BIAMOBIAHY AIAIALHICTL | HapaBa-
TW 3aXMCT MPOTU NiPATCbKOI MPOAYKLLT.

OKpeMi HOBITHI TEXHOAOTIT AO3BOASIFOTb AETKO KO-
nitoBaTM M BiATBOpHOBATM TOBapPW, LLO MICTATb Y cobi
06’EKTM MpaBa iHTEAEKTYaAbHOI BAACHOCTI, i TUM ca-
MWM Lj TEXHOAOTiI CNPUAIOTb TEHAEHLII NoABK nipat-
CbKOI NPOAYKLIT Makxe B ycix chepax, Ae € NniABULLE-
HWUI PUHKOBMI NOMUT HA 3aKOHHY MPOAYKLLitO.

[paBo iHTEAEKTYaAbHOI BAACHOCTI E€Bponeu-
cbkoro Coto3dy BIiAMOBIAHO A0 CT. 2 (a) PernameHTy
papn EC Ne 3295/94 Paau Bip 22 rpyaHsa 1994 p.
BIAHOCWTb AO MipaTCbKMX TOBapiB TOBapK, AKi € abo
AKi MiCTATb MPUMIiPHWUKKW, BUTOTOBAEHI 6€3 3roaM BAac-
HMKa aBTOPCbKOrOo MpaBa abo CyMiXHMX MpaB uu
BAQCHWKa MpaBa Ha MaAOHOK abo MOAEAb, 3apee-
CcTpoBaHOro abo He3apeecTpoBaHOMO HaLiOHAAbHUM
npaBom, abo 0cobu, HaAEXHUM YMHOM YNOBHOBaXe-
HOI BAAQCHMKOM Yy KpaiHi BMPOOHULTBA y BUMNAAKaX,
KOAW BUTOTOBAEHHSA UMX MPUMIPHUKIB 3aBAGE LLUKOAM
npasam, Npo ki naetbesa [1].

YKpaiHCbke 3aKOHOAABCTBO HE BM3HAYaAE TEPMIH
«nipaTcbKi ToBapwW», are Hapa€ BU3HAYEHHS TakoMy
NOPYLUEHHIO Yy Chepi aBTOPCbKOro Ta CyMiXHMX npaB
AK nipatcTBO. 3riaHo cT. 50 n. 6) 3akoHy YkpaiHu «[1po
aBTOPCbKE MpaBo i CyMiXXHi NpaBa» NipaTcTBo y coepi
aBTOPCbKOro npasa i (abo) cyMixXHUX npaB — onyOAi-
KyBaHHS, BIATBOPEHHS, BBE3EHHS Ha MUTHY TEpPUTO-
pito YKpaiHu, BUBE3EHHS 3 MUTHOI TepUTOPIT YKpaiHK
i PO3NOBCHOAXKEHHA KOHTPAbaKTHUX NPUMIPHUKIB TBO-
piB (y TOMY YMCAI KOMMN'tOTEPHMX Nporpam i 6a3 Aa-
HKX), GoHOrpam, Biaeorpam i nporpam opraHisauin
MOBAEHHS [2].

AK 6a4MMo, y BM3HAUYEHHI MIiCTUTbCA TEPMIH
«KOHTpadaKTHI MPUMIPHUKKU TBOPIB». 3ripHO 3i CT. 1
3aKkoHy YKkpaiHu «[1p0 aBTOPCbKE MpaBO i CYMiXHi
npaBa» KOHTpadakTHUM MPUMIPHUKOM TBOPY, GOHO-
rpamu, Bipeorpamu € npuUMipHUK TBOPY, GoHOrpamm,
BiAEOrpamu, Wo BIiATBOPEHMIA, onybaikoBaHWM i (abo)
PO3MOBCHOAXEHMI 3 MOPYLUEHHSIM aBTOPCbKOrO Mpa-
Ba i (ab0) CyMiXHMX MpaB, y TOMY YUCAI MPUMIPHUKK
3axMLLLEHMX B YKpaiHi TBOPIiB, GOHOrpam i Biaeorpam,
LLIO BBO3SITbCS HA MUTHY TepuTOpito YKpaiHu 6e3 3ro-
AW aBTOpa uu iHWOro cyb’ekta aBTOPCbKOro npaBsa i
(ab0) cymiXXHUX NpaB, 30KPeMa 3 KpaiH, B AKUX Lii TBO-
pu, GoHorpamu, BineorpaMmm HiKOAM HE OXOPOHSAUCS
abo nepectanm oxopoHsTucs [2].

TakMM 4YMHOM, MIPaTCTBO PO3IAAAAETLCA K
npoTunpaBHa NoBeaiHKa, fka 6e3nocepeaHbo NOcs-
ra€ Ha BUKAKOYHI NpaBa aBTopa LLOAO BUKOPUCTAHHSA
TBOPY. LLoao 06’eKTiB nmocsAraHHA, TO ix nepenik Ao-
CWUTb BEAMKUM: Le EeK3EMMASIpU (APyKOBaHi matepi-
aAu, AUCKIB, KaceTn TOLO) AiTepaTypHUX, XYAOXHIX,
ayAioBi3yaAbHMX, My3UYHUX TBOPIB abo iX BUKOHAHHSA,
KOMIM'IOTEPHI NporpamMu i 6aHKM AaHKX, a TaKoX Mo-
Ka3 BWUCTaB, NOBTOPHE BUKOPUCTaHHSA nNporpam opra-
Hi3aLiM MOBAEHHS TOLLO 6e3 OTPUMaHOro AO3BOAY.

PosrasiHeMo npobaemy, sika icHye y chepi nipart-
CbKMX Al LLOAO ayAiOBi3yaAbHUX TBOPIB.

BianoBiaHO a0 cT. 1 3akoHy YKpainu «[1po aB-
TOPCbKEe MNpaBO | CyMiXHI MpaBa» ayAioBi3yaAbHWA
TBip - TBIp, WO GIKCYETbCA HA NEBHOMY MartepiaAbHO-
MY HOCIi (KIHOMAIBLi, MArHiTHiM NAIBLj Y4 MarHiTHomy
AWCKY, KOMMaKT-AUCKY TOLLIO) Y BUFASIAI Cepii NOCAI-
AOBHUX KappiB (306paxeHb) UM aHaAOroBux abo AmuC-
KPETHUX CUrHAAIB, SIKi BinoOpaxatoTb (3aKOAOBYHOTb)
pyxoMi 306paxeHHs1 (SIK i3 3BYKOBWM CYMpPOBOAOM,
TaK i 6€3 HbOro), i CNPUAHATTS IKOTO € MOXAMBUM BU-
KAKOUHO 3a AOMOMOIOK TOr0 UM iHLLIOro BUAY €KpaHa
(KiHOeKpaHa, TeAEBI3IMHOIO eKpaHa ToLLO), Ha AKOMY
pyxoMi 306paxeHHA BidyaAbHO BipobpakatoTbcsi 3a
AOMOMOrO NEBHUX TEXHIUHKUX 3ac06iB. Bupamu ayai-
OBi3yaAbHOro TBOPY € KiHOGIAbMU, TEAEDIABMMU, BIAEO-
dinbMU, AladinbMK, CAGMAODIABMU TOLLLO, SIKi MOXYTb
6yTM iIrpOBMMM, aHIMaLiMHUMKU (MYABTUMNAIKALLIMHK-
MMU), HEITPOBMMMW UK IHLLMMM.
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3riaHo cT. 1 3akoHy Ykpainu «[1po KinemaTorpa-
bito» GinbM - aypioBidyanbHUI TBIp KiHematorpadii,
IO CKAAAQETbCA 3 €Mi30AiB, MOEAHAHMX MiX COHOHO
TBOPUYMM 3aAYMOM i 306paxyBarbHUMK 3acobamu, Ta
AKWUI € PE3YABTATOM CMiABHOI AIIABHOCTI MOro aBTOPIB,
BMKOHaBLiB i BUPOBOHMKIB. 3a cnocobamu ¢ikcaLii 30-
6paxeHHs1 Ta PO3MOBCIOAXKEHHA GiIAbMU NOAIAAIOTLCS
Ha KiHO-, BiaeodinbMK TOLLO [3].

HauioHanbHEe 3aKOHOAABCTBO AOMYCKAaE BiAbHE
BIATBOPEHHSI ayAiOBi3yaAbHUX TBOPIB B 0OCOBMCTMX
LiAsSX. 3ripgHO 4. 2 cT. 25 3akoHy YkpaiHu «[1po aB-
TOPCbKE NpaBo i CyMiXHi npaBa» TBOPU | BUKOHAHHS,
3adikcoBaHi y poHorpamax, Bineorpamax, ix npumip-
HUKaX, @ TaKOX ayAiOBi3yaAbHi TBOPU Ta iX MPUMIPHU-
KW AOMYCKAETbCA BIATBOPHOBATM Y AOMALLIHIX yMOBax
BUKAIOYHO B 0COOMCTMX LiAsIX aBo AASt KOAa ciM'T 6e3
AO3BOAY aBTopa (aBToOpiB), BUKOHABLB, BUPOOHMKIB
¢doHorpam, BUPOOHKKIB Biaeorpam, are 3 BUMAATOD
M BMHaropoAu.

Ha paHOMy eTtani po3BUTKY Cy4aCHOrO CBITY, Ki-
HOMPOKAT € CEKTOPOM EKOHOMIKM, O BUABASIE TEH-
AEHL A0 MOCTIMHOrO 3pocTaHHA. Ha ue BnAnBatoTb
6e3niu dakTopiB, Taki AK BNPOBAAXEHHS HOBITHIX
uMdPOBMX TEXHOAOTIW, NOMYyASIpM3aL,ia KiHOTeaTpiB Ta
KiHemaTtorpady, NiABULLEHHA KYAbBTYPU HaCEAEHHS,
3MiHa NpPiopUTETIB Y NPOBEAEHHI AO3BIAAS Ta iH.

OAHUM 3 HanbinbLL Hebe3neuyHMx BUAIB nipat-
CTBa y chepi KiHOIHAYCTPIi € KaMKOpPAIHT. Bneplie no-
HATTSA «<KaMKOPAIHTy» 3’aBuaocs y CLLA.

KaMKOPAIHT — Lie HECAHKLIOHOBaHUI 3annc Ki-
HO®IABMY MiA Yac MOro AeMOHCTpaLlji B KiHoTeaTpi Ha
Bianeokamepy abo iHLLIWI 3anncyounii NPUCTPIN.

3 OAHOro 3anMcy KaMKOPAIHTY BWMYCKaETbCSA
BEAMYE3HA KiAbKICTb MipaTCbkoi NpoayKLii. ®iHaHCOBI
BTpPaTK BiA MPOAAXY MipaTCbKOi MPOAYKLIT 3a3HatoTb
He AWLLE NMPaBOBAACHUKW KiHOMPOAYKTY, ane W Aep-
XaBa. 30KpemMa, HEAOCTaTHIM 3aXMCT IHTEAEKTYyaAbHOT
BAAQCHOCTI HeraTUBHO NO3HAYaETbCHA HA MiXKHAPOAHO-
MYy iMIAXI KpaTHU. PUHOK nipaTcbKOi NPOAYKLLT € TiHbO-
BUM CEKTOPOM EKOHOMIKK, a8 TOMY HE MPUHOCUTL NPU-
6yTKYy AO AEpPXXaBHOro BropXeTy YKpaiHu.

3a OouiHKaMK MiXHaPOAHOI acouiauji KiHOBW-
pobHUKiB (Motion Picture Association), YkpaiHa no-
cipae ppyre micue nicas Pocii 3a piBHEM KaMKOPAIHTY
(HE3aKOHHUI 3anuc aypioBidyaAbHMX TBOPIB Mip vac
iX AEMOHCTpaLii B KiHOTeaTpax 3 NoAaAbLUMM TUpa-
XYBaHHSIM Ta MNPOAAXEM Ha ONTUUYHMX HOcisX, abo B
IHTEpHETI).

KamMKopAiHroBi konii ¢iAbMiB uepe3 AeKiAbka
AHIB NiCASt BUXOAY GiAbMY Ha KIHOEKpaHU 3'ABAAKOTLCA
B IHTepHeTi abo PO3NOBCIOAXYHOTbCA Ha MipaTChKMX
AMCKax. AAS MOMEPEAXEHHA | BUABAEHHS KaMKOp-
AiHra B YkpaiHi 3 2009 poky aie LlinboBa nporpama
no BUABAEHHIO aKTiB KaMKOpPAiIHra B KiHOTeaTpax
YKpaiHu, B AKii nepepbayeHo BUNAaTa rpoLLOBOI BU-

Haropoan ocobi, sika 6e3nocepeAHbO BUSIBUAA daKT
KaMKOpAiHra B KiHoTeaTtpi B cymi Bia 1000 rpuBeHs.

CKAaAHICTb MPOTUAITKAMKOPAIHTY NOAATAE BTOMY,
O aKUEHT KpWMiHaAbHOI (CT. 176 KpuMiHaAbHOrO
KOAEKey YKpaiHM) Ta aaMiHicTpaTuBHOI (cT. 164-9
Koaekcy YkpaiHu npo aAMiHICTpaTMBHI MpaBonopy-
LLIEHHS) BiANOBIAAABHOCTI 3pOOAEHUI Ha KOHTPOAI 3a
NMOPSAKOM MOLUMPEHHS MipaTCbKOI MPOAYKLIi, a 3a-
KOHOAABYI MeXaHi3MKW MPOTUAIT nipatcTBa nipayac Ae-
raAbHOro npokary ¢&iAbMiB BIACYTHI. KpUMiHaAbHUM
Ta aAMIHICTpAaTUBHMM 3aKOHOAABCTBAMM TakKOX He
BM3HAUYEHi KBaAiQiKytoUui 03HaKM NMPOTUMPAaBHMX Ail,
LLIO MOB’A3aHi 3 UMM ABULLEM.

CboroaHi YkpaiHa € MepcrneKTMBHOI AAA Bipe-
onipatiB yepes3 Mi3epHi NoKapaHHA, AKi MOXHa Ha-
KAACTW Ha MOpYLUHWKA. EAMHE, LLIO MOXHa 3acToCcyBa-
T AO AFOAMHW, IKY 3AOBUAW B 3aAi 3 BiAEOKaMepolo,
ue crarta 51-2 Koaekcy YKpaiHM npo apMiHicTpa-
TUBHE NPaBOMNOPYLLUEHHS: HE3AKOHHE BUKOPWUCTaHHSA
06’ekTa npaBa iHTEAEKTYaAbHOI BAACHOCTI, NpUBAAC-
HEeHHSA aBTOPCTBa Ha Takui 00’eKT abo iHWe yMUcHe
nopylweHHA npaB Ha 06’ekT npaBa iHTEAEKTyaAbHOI
BAQCHOCTI, IO OXOPOHSETbCA 3aKOHOM, TATHE 3a COo-
600 HakAaAeHHS WTpady BiA AECATM A0 ABOXCOT
HEOMNOAATKOBYBAHUX MIHIMYMIB AOXOAIB TPOMaAsH 3
KOHOICKALIE HE3aKOHHO BUIOTOBAEHOI NPOAYKLIi Ta
obrapHaHHA | MaTepianiB, siki NpuU3HadeHi Ans T BU-
rotoBAeHHs [4]. TokapaHHS — He3HayHuK WTpad,
TOAI K Y HimeuunHi, YropwuHi um Pocii nepepbaveHo
YB'A3HEHHS BiA ABOX AO LLIECTU POKIB UM Wwtpad i KOH-
odickauin obrapHaHHSA. Y KBiTHI 2008 poky B YkpaiHi
BMHECAM NEPLUMIA BUPOK, LLO CTOCYBaBCA KaMKOp-
AIHTY: XAOMUS, AKOrO Y AKOTOMY 3AOBUAM Y KiHOTEaTpi
«/\eHiHrpap», owTpadyBarn Ha 850 rpMBEHb | KOHPIC-
KyBaAM AOPOTY Bineokamepy [5].

BianoBiaHWIA 3aKOHOMPOEKT, Lo nepepdavae
BMNPOBaAXEHHA MexaHidaMy 60poTbbn 3 KaMKOPAIH-
rom, 6yB HapaHWI NaprameHTapsam y Arotomy 2009
POKy, ane BiH TaK i 3aAULLMBCA HE PO3MASIHYTUM.

Taka cuTyauis 3yMOBAEHa TaKOX BIACYTHICTIO
3aKOHOAABYO BWM3HAUYEHOrO MOHATTA  «KAMKOPAIHM
y 3akoHi YkpaiHu «[1po aBTOPCbKE MPaBO i CyMiKHi
npasa».

3riAHO 3aKOHOMPOEKTY «[1Ip0 BHECEHHA 3MiH A0
AESIKMX 3aKOHOAABUMX AKTIB LLOAO BPEryAHOBAHHSA MU-
TaHb @BTOPCHLKOrO NpaBa i CyMKHUX NpaB» KAMKOPAIH-
roM BM3HAETbCS BIATBOPEHHA 6e3 A03BOAY Cyb’EKTIB
aBTOPCbLKOro MnpaBa ayAioBidyaAbHWX TBOPIB MiA vac
X AEMOHCTpaL;i B KiHOTEaTpax, iHLWUX NPUMILLEHHSX,
npr3HaYeHux AAA NyOAIYHOT AeMOHCTpaLii [6].

3a 3aKOHOAABCTBOM YKpaiHW nybAiuHa AEMOH-
CTpalia ayaioBi3yaAbHOro TBOPY, BiAeorpamu - ny-
6AiYUHEe opHOpa3oBe UM baraTtopa3oBe MPEACTABAEH-
HS NyOAiLi 3@ 3rop0t0 Cy6’eKTiB aBTOPCbKOrO Npaga i
(ab0) CyMixXHMX NpaB y NPUMILLEHHI, B AKOMY MOXYTb
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6yTW NPUCYTHI 0COOU, SIKI HE HanexXaTb A0 KOAa CiM’i
abo 6AM3bKKUX 3HAMOMMX L€l cimM’i, ayaioBidyaAbHOro
TBOPY UM 3adikcoBaHOro y Biaeorpami BUMKOHaHHS
abo Byab-AKMX PyXxoMUMX 3006paxeHb (CT. 1 3aKkoHy).

HanuacrTilia meTa kKaMKOpPAIHTY € MeTa NoAab-
LLIOrO MOLUMPEHHSI Takoro 3anucy B ¢anA00bMiHHMX
Mepexax IHTepHeTy, WO MPU3BOAWUTL HE TIAbKM AO
3MEHLLEHHS KacoBMX 300piB B KiHOTeaTpax, ane W
BiAODPaXaETbCA HA HACTYMHMX MpoAaXax TakMxX Ginb-
MiB Ha DVD. Bce Lie nopyllye npaBa cy6’ekTiB NpaBa
iHTEAEKTYaAbHOI BAQCHOCTI Ha ayAioBi3yanbHUI TBIp.

MipaTcbka AiSIAbHICTb BIAHOCHO KiHO®IABMIB Ta
iHLWOI ayaioBi3yanbHOT NPOAYKLIT BiAByBa€eETbCA Y ABOX
OCHOBHUKX popmax:

- HeAeraAbHOIo BUKOPUCTaHHA KabeAbHUX Ta cy-
NyTHUKOBMX Nepeaay;

- BWIOTOBAEHHS KONl Ha MaTepiaAbHUX HOCIAX,
3a3BUYal y BUTASIAI AUCKIB.

Ha aymky B. C. Apo6’a3ko, nipatcbke BUroToB-
AEHHS1 BIAEOAUCKIB (ayAiOBi3yaAbHUX TBOPIB), MiAMIAb-
He AYOAtOBaHHS, K NPaBUAO, 3AIMCHIOETLCA HACTyM-
HWUM YMHOM:

- 3 35-minimeTpoBOi Konii KiHemaTorpadivyHoro
TBOPY, TMMUYACOBO OAEPXAHOI Yy PO3MOBCHOAXYBaYa
abo B KiHoTeaTpi KMMOCH i3 0Ci6, BAM3bKMX AO MPO-
KaTHMKa. Taka npoueaypa BUKOPWUCTOBYETbCA AAA
KoMepujaAizauji kiHematorpadiyHoro TBopy y dopmi
BiAEOKACETH, MepLl HiX 1i BUMYCTUTU BUMPOOHUK abo
BAACHMK AiLEH3Ii, HapaHOT BUPOOHUKOM;

UYKUCTIN KaceTi;

- 3 TeAenepepadi, 3anMcaHoi Ha YMCTY KaceTy,
fka notiMm AybAtoeTbes [7, ¢.13].

[HWIi AXepena 3aTBEPAXYHOTb, LLO OCHOBHA Yac-
TMHA KAMKOPAIHTY NPaLIOE 3a TaKOK CXEMOHO:

1) HOBUM PEAI3 MPOAAETLCH CKYMLUMKY;

2) CKyNLIMK CTBOPHOBAB AEKIAbKa MaCTepP-KOMiM i
nepepaBaB iX B AabopaTopii AASI MOAAAbLLOIO AYOAHO-
BaHHSA i PO3NOBCHOAXKEHHS;

3) uepes AeKinbKa rOAMH MICAS OTPUMAHHSA CKyn-
LLIMKOM OPUTIHaAAY, NipaTt BUrOTOBAKOE BTOPUHHI MacTep-
KOMiT AAST PO3CUAKM iX iHLUMM AMCTpMG’toTopam [8].

O. WredaH BU3Hauae, LLO Npu NipaTCbKOMY BU-
rOTOBAEHHI ayAioBi3yaAbHMX TBOPIB NipaTt¥ BUKOPUC-
TOBYIOTb TaKi METOAM: KOMitOBaHHA KiHematorpadiy-
HOro TBOPY 3 BiAEOKACETW, Ky BUMYyCKAE BUPOOHUK
ab0 BAACHUMK AiLeH3Ii, L0 BUKOPUCTOBYETLCA AASI KO-
MepLjanizauii kKiHemaTtorpadiuHoro TBOpy, ocobamu,
AKi NOB’A3aHi 3 NpoKaToM; AyBAIOBaHHA Ha KaceTi 3a-
KOHHOTIO 3aMnucy; 3anm1c Ha KaceTy Ta HacTynHe AyOAr-
BaHHS Tenenepepau [9].

OCHOBHWMMW O3HaKaMW KOHTPapaKTHOCTI ayAio-
Bi3yaAbHMX TBOPIB Ha DVD aucKkax €: BIACYTHICTb Ha
noAirpadiuHii ynakoBLUi AQHUX MPO 30HY TepPUTOPIi
PO3MOBCIOAXEHHA | dopmaT 3anucy, BIACYTHICTb abo

HeBIANOBIAHICTb Koay IFPI, Koay BUpOOHMKa i KoAY TH-
paxy Ha AMCKY, BiACYTHICTb abo HEBIANOBIAHICTb BiAO-
MOCTEN MPO BUPOOHUKA KOMMAKI-AMCKA, HAABHICTb
Ha AMCKY ABa i 6iAbll GiAbMIB, HU3bKa LjiHa B NOpiB-
HAHHI i3 3aKOHHO BUAGQHUMU NPUMIPHUKaMU.

Kpim Toro, 3akoHom YkpaiHu «[1po po3noBcto-
AKEHHA NMPUMIPHUKIB ayAioBi3yaAbHUX TBOPIB, ¢&O-
Horpam, Bipeorpam, KOMM'HOTEpPHUX nporpam, 6as3s
AaHUX» nepepbaveHo 060B’A3KOBE MapKyBaHHS ro-
AOTPadiYHUMKN KOHTPOABHUMWU Mapkamu Biaeo- ay-
AiOKaceT Ta KOMMaKT-AUCKiB. B3araai ronorpadivuHe
MapKyBaHHSA CNPUSAO AeraAidauii puHKY. OAHaK icHy-
tOTb TiIHbOBI CXEMM, 32 AIKUMW HE3AKOHHO OTPUMYHOTb-
CSl KOHTPOAbHI MapKu, 30KpemMa, 3 BUKOPUCTAHHAM
bIKTUBHUX AILEH3IMHUX Yyroa. Kpim Toro, 3axucHi ene-
MEHTU MapKW HEAOCKOHAAI, a TOMY NOpYLUHWKaM BAa-
€TbCA 3MiHIOBATU NEPBICHI MO3HAUYEHHS i NiApobKamm
MapKyBaTh KOHTpadakTHy npoaykuito [10].

Y ct. 11 paHoro 3akoHy nepeabaueHa Biano-
BiAAABHICTb, AKLLO 0COOM, BUHHI Y HE3aKOHHOMY BU-
rOTOBAEHHI, NipapobLi, BUKOpPUCTaHHI abo 36yTi He3a-
KOHHO BWIOTOBAEHMX, OAEPXaHMX YW MiAPOBAEHMX
KOHTPOABHMX MapOK AASl MapKyBaHHS MPUMIpPHU-
KiB aypioBi3yanbHUX TBOPIB, ¢doHOrpam, Bipeorpam,
KOMMN'tOTEPHMX Nporpam, 6a3 AaHWX, NPUTAratoTbeA
AO AAMIHICTPATMBHOI Ta KPWUMIiHAAbHOI BiAMOBiAAAb-
HOCTi BiAMOBIAHO AO 3aKOHY. OCO6M, BUHHI Y HE3AKOH-
HOMY PO3MNOBCHOAXEHHI NPUMIPHUKIB ayAiOBi3yaAbHUX
TBOPIB, POoHOrpam, Bipeorpam, KOMM' HOTEPHUX MPO-
rpam, 6a3 pAaHWX, NPUTAratoTbCHA AO LMBIAbHOI, aAMiHi-
CTPaTMBHOI Ta KPUMiHAAbHOI BIANMOBIAQABHOCTI BiAMO-
BIAHO AO 3akoHy. OpHaK, Ha Hally AYMKY, HeobXxiAHO
BAOCKOHAAKOBATH iCHYOUMIM MexaHi3aM 060B’A3KOBOro
MapKyBaHHS ayAiOBi3yaAbHOI MPOAYKLIT Ta KOMMaKT-
AVCKIB LUAAXOM BHECEHHA 3MiH LLOAO NMOCUAEHHS BiA-
NOBIAAABHOCTI Y AitO4e 3aKOHOAABCTBO.

BpaxoByroun BULLEBUKAGAEHE, BBaXaEMO: No-
nepuie, HeobxiAHO Ha 3akOHOAABUYOMY PiBHI Bpery-
AOBAaTWU MUTaHHSA, NOB’A3aHi 3 BUSHAYEHHAM TEPMIHY
«KaMKOpPAIHM. B 3B’A3Ky 3 UMM, NPONOHYEMO BAACHE
BU3HaUYEHHS: KAMKOPAIHT — Lie HE3aKOHHE KOonitoBaH-
HSA YX HABMWUCHUI 3anu1c ayAioBi3yaAbHOro TBopy 6e3
3roam cyb’ekTiB aBTOPCbKOrO NpaBa Ha ayAioBi3yanb-
HUI TBIp Mia yac Moro NybAiYHOI AeMOHCTpaLii 3 Me-
TOH NOAAABLLLOIO KOMEPLLIMHOIO BUKOPUCTAHHS.

Mo-ppyre, ik 6auMMO, KiHOIHAYCTPIA CTpaxAae
BiA BIACYTHOCTI B YKpPaiHCbKOMY 3aKOHOAABCTBI Bia-
NOBIAAQABHOCTI 32 KaMKOPAIHT. TOMY AAS MIABULLEHHSA
ebekTMBHOCTI 60pOoTbOM 3 MiPATCbKOKD AISIABHICTIO Y
Lir chepi HeobXiAHO BNPOBAAMTH BiAbLL XOPCTKI yMO-
BW BIAMNOBIAAABHOCTI 3@ KAMKOPAIHT Ta NipaTCTBO LUAS-
XOM 30iAbLUEHHS MaKCMMaAbHUX PO3MIpIB WTpadiB
Ta CTPOKIB No36aBAEHHSI BOAI Y aAMiHICTPaTUBHOMY Ta
KPUMiHaABHOMY 3aKOHOAABCTBI.
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[Mo-TpeTe, AAA 3MEHLUEHHSI KaMKOPAIHIY Ta onopaTKyBaHHA NpUByTKy cyb’ekTiB KiHematorpaaoii,
PO3BUTKY KiHOMpoKaTy YKpaiHu Tpeba po3podbuUtM  CnpsMOBAHMUX HA BUPOOHULUTBO, TUPAXYBaHHS, NPO-
pPAA 3axOAIB: 3aAyUYEHHSA iHO3EMHMX iHBECTULIN Ha KaT Ta nokas ¢iAbMiB; NoAaAbLLE BNPOBaAXEHHS Ta
PO3BUTOK YKPAIHCbKOIrO KiHOMPOKAaTy; MOXAMBICTb  MOCUAEHHSI KOHTPOAKD 3@ MOPYLUEHHSIMMW KiHOMPOKa-
HapaHHSA MIAbIOBUX KPEAWTIB abo 3BiIAbHEHHSI Bip Ty B YKpaiHi.
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CumoHsH 10.10. AyaioBisyanbHi TBopU AK 06’€KTH NipaTcbKoi AiAAbHOCTI. - CTaTTS.

CratTa npucesaveHa npobaemam nipatctBa y coepi KiHoiHAyCTPii. OAHMM 3 HaMbiAbLL Hebe3neuHrx BUAIB nipaTt-
CTBa Y UiK cdepi € KaMKOPAIHT. [MpoaHani30BaHO Ta BU3HAUYEHO MOHATTA KAMKOPAIHTY, MOro MeTa, 03HakK, GopMu Ta
CXEMMW 3AIVICHEHHS Ta 3pP0OAEHI BUCHOBKM LLIOAO PO3POOKM PSIAY 3aXOAIB AASl 3BMEHBLUEHHS KAMKOPAIHTY Ta PO3BUTKY
BITYM3HAHOI KiIHOIHAYCTPIT.

KarouoBi cnoBa: nipatcTBO, MipaTcbka AiIAbHICTb, ayAiOBI3yaAbHMI TBIP, KiIHOIHAYCTPISA, KAMKOPAIHT, KOHTpadak-
THICTb ayAiOBi3yaAbHWX TBOPIB.

AHHOTALUUA

CumoHsH 10.10. AyaAuoBU3yaAbHble NPOU3BEAEHUA KaK 06bEKTbI MUPATCKON AEATEAbHOCTHU. — CTaTbsl.

CraTbsi NOCBALLEHA NPOHBAEMaM NUpaTCTBa B chepe KMHOMHAYCTPUU. OAHUM U3 HauboAaee onacHbIX BUAOB M-
paTtcTBa B 3TO1 chepe ABASETCH KaMKOPAMHT. MpoaHaAM3MpPOBaHbl U ONPEAEAEHbI MOHATUA KAMKOPAMHIa, ero LeAb,
npu3Haku, GOPMbl U CXEMbI OCYLLECTBAEHWUSA U CAEAAHbl BbIBOAbI OTHOCUTEABHO Pa3paboTKM PAAa MEPONPUATUIM AAA
YMEHbLLEHUA KAMKOPAUHTA U Pa3BUTUSI OTEUECTBEHHON KMHOUHAYCTPUM.

KaroueBble cnoBa: NMpaTCcTBO, NMPATCKasa AESATEAbHOCTb, ayAMOBU3YaAbHOE NPOU3BEAEHNE, KUHOMHAYCTPUSA, KaM-
KOPAMHT, KOHTPahaKTHOCTb ayAMOBU3yaAbHbIX MPOU3BEAEHMUIA.

SUMMARY

Symonyan U.U. Audiovisual works as objects of piratic activity. - Article.

The article is devoted the problems of piracy in the field of cinemaindustry. One of the most dangerous types
of piracy there is camcording in this sphere. Analysed and certain concepts of camcording, his purpose, signs, forms
and charts of realization and conclusions are done in relation to development of row of measures for diminishing of
camcording and development of domestic of cinemaindustry.

Keywords: piracy, piratic activity, audiovisual works, cinemaindustry, camcording, contrafaction of audiovisual
works.
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NMPABOBI MPOB/IEMU 3AXUCTY ABTOPCbKUX TA CYMIKHUX
NMPAB BIJ NIPATCTBA B MEPEXI IHTEPHET

Ketpapb AHHa AHApiiBHa

ACUCTEHT Kabeapr NpaBa iIHTEAEKTYaAbHOI BAACHOCTI Ta KOPNOPAaTMBHOIO nNpaBa HauioHaAbHOro

yHiBepcutety «OAecbka HopUAUYHa akapeMis»

YKpaiHi NpOAOBXYE TPMBATU aKTUBHA 3aKo-

HOA@BYa AiSIAbHICTb, HarnpaBAEHa Ha PO3BU-
TOK Ta YAOCKOHAAEHHSA aBTOPCbKOro rnpasa i CyMiKHUX
npaBs, OAHAK, HE3BaXatouM Ha LUen MacluTabHun npo-
LEC, KIAbKICTb MPaBOMOpPYLUEHb Y 3a3HauyeHin coepi
BCE OAHO 3pocTae. Lis ob6cTtaBMHa 3HAYHO YCKAQAHIOE
NMOAQAbLLMIA PO3BUTOK aBTOPCbKMX BIAHOCHMH. Tomy
TEOPETUUYHE AOCAIAXKEHHS BiAbLLIOCTI MUTaHb y coe-
pi @aBTOPCLKOro npasa, y TOMY YMUCAI MUTAHHSA LWOAO
npobAeMu 3axX1CTy aBTOPCbKUX Ta CyMiXHMX NpaB Bia
KOHTpadaKLii Ta niparctBa, € BYaCHUM Ta aKTyaAb-
HMUM, OCKIAbKM ABE MOXAMBOCTI BpaxyBaTu Yy 3aKOHO-
AA@BYIV NPaKTULi BUCHOBKM Ta MPONO3uLIi, IO CTatoTb
PEe3YALTaTOM TaKMUX AOCAIAKEHD.

CdhopmyAabOBaHi B CTarTi TEOPETUUHI BUCHO-
BKM, LLOAO MpPaBOBOr0 PEryAtOBaHHS 3axUCTy aB-
TOPCbKMX Ta CYMiIXHUX NpaB Bia KOHTpadakuii 1a ni-
paTtcTBa, IPYHTYIOTbCA Ha 3araAbHUX AOCATHEHHAX
FOPUAMYHOI HayKK, B TOMY YKUCAi, Ha pe3yAbTaTtax Ao-
CAIAXKEHb TaKMX BITYUM3HAHWUX Ta 3apyDiXXKHMUX BUEHMX,
Ak b. C. AHTUMOHOBa, €. . MaBpinosa, 0. C. Modode,
A. A\vnuuK, P. O. CtedaHuyka, A.Tl. CepreeBa,
0. B. PuwkoBa, €. 0. XaputoHoBa, O. |. XapuToHOBa,
€. A. Onaenwmy, I ®. WeplweHeBunya, Ta iH.

BuvBUYEHHA Ta aHaAi3 npaupb LMX HAYKOBLIB AaAM
3MOry BM3HAYUTU 1 OLIHUTK CTaH AOCAIAKYBaHOI Npo-
6AeMU, BUABWUTM Ta MNpoOaHaAidyBaTW MUTaHHA, LIO
nocTaroTb Ha Cy4acHOMY eTani y AOCAIAXYBaHin coe-
pi. LLlo X ctocyetbcss NpobAeMU MPaBOBOrO 3axMCTy
aBTOPCbKKX Ta CYMiXHMX NpaB BiA niparcrBa came y
BCECBITHI Mepexi, ToO 0cOBAMBOI yBaru 3acAyroBy-
t0Tb AochAiaxeHHs: O. |. XaputoHoBoi, H. . baaaxw,
A. B. Kupuatok, HO. 0. CumoHsH, O. M. NacTtyxoBoi,
0. O. WredaH, O. P. lUMLWKK Ta iHWKX.

MeTor AOCAIAXKEHHS € KOMMAEKCHUI HAyKOBO-
TEOPETUYHUIM aHaAi3 MpaBOBUX MNPOBAEM 3axucTy
aBTOPCLKOro Nnpaga i CyMiXHKX NpaBs BiA MipatcTea B
Mepexi IHTepHeT.

CbOroaHi, KOAM AOCTYM AO «BCECBITHbOI MaBy-
TUHW» € AOCTYMHUM MaMXe AN KOXHOro yKpaiHus,
AOCUTb MOLLUMPEHUM CTaAO Take fBULLE AK |HTepHeT-
niparcTBo. PO3BUTOK TEXHIYHOrO MPOrpecy, Ha XaAb
Ma€ He AMLLIE MO3UTUBHI HACAIAKM, @ 1 CTa€E AN MOPYLL-
HUKIB HAAIMHWUM NMOMIYHWMKOM Y HE3AKOHHOMY BIATBO-

peHHi 06’€KTIB aBTOPCbKOro MpaBa i CyMiXHMX npas.
[, AKLLO paHille He3aKOHHO BUTOTOBAEHI MPUMIPHUKK
TBOPIB YAV NPOAYKTOM HE BMLLOIO FaTyHKy, TO cydac-
Hi TEXHOAOTII AO3BOASIIOTb MOPYLUHWUKAM BUIOTOBAS-
™ UMOPOBI MPUMIPHUKHK, SKI € iA€aAbHUMU KOMiAMM
OpuriHaAiB, Ta PO3MOBCIOAXYBATH IX 3 HEMMOBIPHOKD
LUBMAKICTIO, OTXe, Ha BIAMIHY BiaA PO3NOBCIOAXKEHHS
3BMYAUHMX MPUMIPHUKIB, HaMPUKAAA KHUM, ayAio-
abo Bipeo- HOCIiB, BapTiCTb TBOPIB, IO PO3MILLEHI B
IHTEpPHETI, @ TaKOX BUTPATKU NOB’A3aHi 3 iX AOCTaBKOIO
y Mepexi € He3Ha4YHUMU. 3AaTHICTb NOPYLLUHUKIB AIATH
B IHTepHeTi aHOHIMHO, Ta HeocBiYeHiCTb BiAbLIOCTI
KOPUCTYyBayiB BCECBITHbOI MepexXi, CTOCOBHO iCHYtO-
Yoi CUCTEMM 3aXMCTYy aBTOPCbKOIO MpaBa i CyMiXHMX
npaB - BCE LE Ma€e HACAIAKOM HamnoAerAuBi BUMOIM
MiDXKHApPOAHOroO CMiBTOBApUCTBA LLOAO aKTMBI3aLil
YkpaiHu y 60poThbi 3 IHTEpHET-NipaTCTBOM.

Tak, y AOKYMEHTI 1o onybAikoBaHO pobouyoto
rpynoto KoHrpecy CLUA 3 npoTuAii MiXkHapoAHOMY ni-
patcTBy, YKpaiHa, Pocis i Kutai BU3HaHI kpaiHamu 3
HaMbiAbLUMM piBHEM NipaTcTBa y rany3i iHTEAEKTyaAb-
HOT BAGCHOCTI, @ OAHA 3 HaWMNONYAAPHILWKX B YKpaiHi,
pocificbka coujanbHa Mepexa «BKoHTakte» - oa-
Hi€t0 3 HaMBIAbLL BEAMKMX MOPYLUHUKIB aBTOPCbKMX
npas [1].

Ane nepLU HiX nepexoAnTn Ao 6e3nocepeaHboro
pPO3raAfAy nipatcTBa y Mepexi IHTepHeT, Maemo npo-
aHaAidyBaTW NpaBOBY NPUPOAY 3araAbHOro BU3HAYEH-
HA nipartctBa y chepi aBTOPCLKOro npasa i CyMidKHUX
npas.

Bunaaku nipatcrtea y chepi aBTOpCbKOro npasa,
BIiAOMi Ha MOCTPaAAHCbKOMY MPOCTOpI, e 3a 4aciB
Pocilcbkoi imnepii. Tak, y cT. 622 3akoHy Pocincbkoi
imnepii «Mpo aBTOpCbKe NpaBo» Bip 20 6epe3Ha 1911
poky 6yro nepeabaueHo, Wo 3a 3bepiraHHs AAS NPO-
Aaxy abo BBE3EHHS i3-3a KOPAOHY AAS NMpoaaxy, abo
npoAax MPeAMETY, CBIAOMO BWUIOTOBAEHOrO 3 Mopy-
LUEHHSIM aBTOPCbKOro npaBa Ha BWMHHOIO TOPriBUSA
HakAapaBcs apeluT, abo cTsaryBasacsi rpoLoBa Mnexs.

CyyacHe 3aKOHOAABCTBO, a caMe 3aKoH YKpaiHu
«[lpo aBTOpPCbKe NpaBoO i CyMiXHi npaBa» (AaAi -
3akoH) [2] BM3Hauvae nipaTcTBO y chepi aBTOPCbKOro
npaga i (abo) CyMidXkHWX NpaB, AK onybAiKyBaHHS, BiA-
TBOPEHHS, BBE3EHHA Ha MWTHY TEPUTOPItO YKpaiHu,
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BUBE3EHHS 3 MUTHOI TepuTopii YKpaiHM i po3noBcto-
AKEHHA KOHTpabaKTHUX MPUMIPHUKIB TBOPIB (Y TOMY
UYMCAI KOMM'HOTEPHMX Mporpam i 6a3 paHuX), GoHo-
rpam, Biaeorpam i Nporpam OpraHi3auin MOBAEHHS.
Mpu UbOMY, BapTO 3a3HA4YMTK, LLO MipaTCTBO MOXE
MaTu Micue, NPU 3AIMCHEHHI MOPYLIHUKOM, AK OAHIET
i3 3a3HaYEHMX Y 3aKOHI Ail, TaK i NpPKU 3AIMCHEHHI iX
CYKYMHOCTI.

BianoBiaHO a0 cT. 1 3akoHy [2] nip onybAaiky-
BaHHAM TBOpPY, dOHOrpamu, Biaeorpamu po3ymitoTb
BUMNYCK B 00ir 3a 3rop0to aBTOpa UM iHWOro cyb’ekTa
aBTOPCbKOro npasa i (a60) cymMiXHKX NpaB BUrOTOBAE-
HUX NOAIrpadiUHUMKN, EAEKTPOHHUMMU YU IHLLWUMU CNO-
cobamu NprUMipHUKIB TBOPY, dOHOrpamu, Biaeorpamm
Y KiAbKOCTI, 3A@THIM 3aA0BOABHUTHU, 3 ypaxyBaHHAM Xa-
pakTtepy TBOpy, doHOrpamu, Biaeorpamu, po3ymMmHi no-
TPebU NyBAIKM, LASIXOM iX NPOAAXY, 3AaBaHHA B Mal-
HOBWI HaWM, NOOYTOBOIO UM KOMEPLIMHOIo NPoKary,
HaA@HHS AOCTYMYy AO HUX Yepes3 eAeKTPOHHI CUCTEMMU
iHbopMmaLii TakKMM YMHOM, Lo ByAb-sika ocoba Moxe
MNoro otpumaTti 3 ByAb-AKOro Micus i y OyAb-IKMi yac
3a BAACHWM BHBOpOM abo nepepadi npaBa BAACHOCTI
Ha HWUX YX BOAOAIHHA iHLWIMMK cnocobamu. OKpiM LbO-
ro, 3riAHO 3 3aKOHOM, ONyOAIKyBaHHSAIM TBOPY, GOHO-
rpamu, BiAeorpaMmn BBaXKaeTbCA TAaKOX AEMOHYBaHHS
pyKonucy 3a3HauyeHux 06’eKTiB, y CXOBMULLI (Aeno3uTa-
pii) 3 BIAKPUTUM AOCTYNOM Ta MOXAMBICTIO OAEPXKAH-
HA B HbOMY MpPUMIipHMKa (Komii) TBopy, GOHOrpamu,
BiAeOrpamu.

Ct. 442 UK Ykpainu [3] BM3Hauae, Wwo ony6bai-
KyBaHHS (BUMYCK y CBIT) TBOPY — L MOBIAOMAEHHS
6yAb-IKMM CMOCOOOM, HEBM3HAUEHOMY KOAY OCib, Y
TOMY YUCAI BUAGHHSA, NYOBAIYHUIA NOKa3, NyOAiYHe BU-
KOHaHHS, nepeaaya no papio um TenebayeHHo, BipO-
6paxKeHHs1 y 3araAbHOAOCTYMHUX EAEKTPOHHMUX CUCTE-
Max iHbopmalLii.

3aKOoH [2] po3KPUBAE i TaKi NOHATTS AK «BIATBO-
PEeHHS» Ta «PO3MOBCIOAXEHHS». BIATBOPEHHAM € BU-
rOTOBAEHHSI OAHOIO abo BiAblUe NPUMIPHUKIB TBOPY,
Bianeorpamu, ¢oHorpamun B Byab-aKii MaTepiaAbHin
dopMmi, a TaKoX IX 3anuc AAS TUM4YacoBOro 4u Mo-
CTiiHOro 36epiraHHA B EAEKTPOHHIN GopMi, IKy Moxe
34UnTYBaTU KOMM'toTep. PO3NOBCIOAXEHHA 06’ EKTIB aB-
Topcbkoro npaea i (abo) cymMixHUX npaB - ue ByAb-
flka Aisl, 3@ AOMOMOTO SIKOi 3a3Ha4eHi 06’ekTH bes-
nocepeaHbo abo onocepeAkoBaHO MPOMOHYHTLCA
ny6AiLi, B TOMY YMCAI AOBEAEHHSA LMX 06’EKTIB AO Bi-
AOMa MyBAIKM TaKUM YMHOM, WO Ti NPEACTaBHUKKU MO-
XyYTb 3AIMCHUTL AOCTYN AO UMX 0O’EKTIB 3 BYAb-AKOrO
Micus i B ByAb-IKMI1 Yac 3a BAACHUM BUMOOPOM.

OKpiM UbOro, NOHATTA KOHTPaPaKTHOIrO NPUMIp-
HUKY TBOPY TAKOX HaBOAMUTLCSH Y 3aKoHi, [2] 3riaHO 3
TIEKO X CTATTElO — LEe MPUMIPHUK TBOPY, poHOrpamMmu
yu Biaeorpamu, BiATBOpeHWI, onybaikoBaHui i (abo)
PO3MOBCHOAXYBAHMI 3 MOPYLIEHHSIM aBTOPCbKOIO

npaga i (abo) CyMiXXHUX NpaBs, Y TOMY YMUCAI NPUMIp-
HUKK 3axMLLEHMX B YKpaiHi TBOpiB, GOHOrpam i Biae-
orpam, WO BBO3ATbCHA Ha MUTHY TepUTOpItO YKpaiHu
6e3 3ropM aBTopa UM iHWOro cyb’ekta aBTOPCbKOrO
npasa i (abo) cyMixXHUX NpaB, 30KpPema 3 KpaiH, B
AKUX Ui TBOpU, GOHOrpamu i BiaeorpamMu HiKOAW He
OXOPOHSIAMCS abo nepecTarr OXOPOHATUCS.

B n. 43 lMNocrtaHoBu lNaeHymy BepxoBHoro Cyay
Ykpainu Bia 4 uepBHsa 2010 poky Ne 5 «[1po 3acTtocy-
BaHHA CyAaMW HOPM 3aKOHOAABCTBA Y cripaBax npo
3aXUCT aBTOPCbKOro npaBa i CyMidXXHMX npaB» [4] a0
KOHTpadaKTHUX NPUMIPHWUKIB TaKoX BIAHOCWUTbL Npu-
MiPHUKK MpPaBOMipHO OB6HapoAyBaHWX OO’EKTIB aB-
TOPCbKOro NpaBa i (abo) CyMixXHKX NpaB, 3 AKUX BUAA-
AeHa abo HenpaBOMiIpPHO HaHeceHa iHbopMaLlis nNpo
cy6’ekTa aBTOPCbKOro npasa i (abo) cymixHUX Npas, a
TaKOX NPUMIPHUKK TaknX 00’EKTIB, LLIO NEPEBULLYIOTb
KiAbKICTb MPUMIPHMKIB (TMpax), nepeabadyeHy AOroBo-
POM LLIOAO PO3MNOPAAKEHHSA MAaMHOBMMU NpaBaMm iH-
TEAEKTYaAbHOI BAACHOCTI, a60 pO3NOBCIOAXYHOTbCS Ha
TepuTopii, He nepepdaveHin AOroBOPOM, BUrOTOBAEHI
Ha iHWOMy MaTepiaAbHOMY HOCIi, HiX nepeabayeHo
B AOTOBOPI, @ TaKOX NPUMIPHUKK, OTPUMAHI LLAAXOM
BMAO3MiHM 06’EKTIB @aBTOPCbKOIo nNpaga i (abo) cymix-
HUX Npas.

TaknuM UMHOM, BUXOASIUM i3 TOrO, LLLO 3aKOHOAA-
BELb PO3KPUBAKOUM NMOHATTH MipaTtcTBa BUKOPUCTOBYE
NMOHATTA KOHTPadakTHOro MNpUMIpHUKa, ke 3a3Ha-
yeHe BuLLE, MOXHa 3p0OUTU BUCHOBOK, LLIO MOHSTTS
niparctBa € LWUPLWKM 33 MNOHATTA KOHTpadaKLuil Ta
BKAIOUA€E ocTaHHe. 3 uporo npusoay O. LtedaH 3a-
3Hayae, Lo 3a CBOIM 3MICTOM, MipaTCbka AiSIAbHICTb
€ BiAbLI LUMPOKUM NOHATTAM, @ KOHTpadaKTHa AifiAb-
HiCTb MO BUroTOBAEHHIO O06’EKTIB aBTOPCbKOro npa-
Ba € eneMeHTOM nipatctBa. OKpiM LbOro, Ha AYMKY
0. WredaH: «3amicTb kaTeropii «mipatcbka NpoAYKLis»
Ta «<KOHTpadaKTHa NPOAYKLiS» MOXHa BXMBATU NOHST-
TS «<HEAeraAbHa MPOAYKLis», OCKIAbKM ICHYE NPOAYKLIA
BUrOTOBAEHA Ta PO3MOBCIOAXKEHA 3 AOAEPXAHHAM aB-
TOPCbKOro npaga i CyMiXHWUX nNpas, Ta BUrOTOBAEHA i
PO3NOBCIOAXKEHA 3 iX NopyLeHHsaMm» [5, ¢. 8].

Y IOpUAMYHIN AiTepaTypi NipaTCcTBO PO3rASIAQIOTh
Yy BY3bKOMY Ta Y LUMPOKOMY PO3YMiHHI. 3aKOHOAaBYE
BM3HAYEHHA MipaTCTBa BWPaxXae BY3bKUK MiAXiA,
BOHO MOB’siI3aHe i3 BUPOOHULTBOM Ta BBEAEHHAM B
06ir KoHTpadaKTHUX MNPUMIPHUKIB. B cBOIO uepry,
PO3rAsiA@touM MipaTCTBO Y LLUMPOKOMY PO3YMiHHI, 3a-
3HayaroTh, WO OCHOBHOK METOK BUKOPUCTaHHS TBO-
piB, abo 06’EKTIB CyMiXHUX NpaB, 6e3 AO3BOAY NPaBO-
BAACHMKIB € OTPUMAHHS NPUBYTKY.

Y CBITOBIM NpaKTULi 3yCTPIYAETbCA TaKOX BU-
3HAYeHHA pisHUX opM nipatcTBa. 3a AaHUMMU
MixHapoaHOi depepaulii poHorpadiyHoOi NPOMMUCAO-
BOCTi NipaTCTBO MOXEe MaTu HaCTynHi popmu: Bytae-
repctBO - HECaHKLIOHOBaAHWM 3BYKO3amMuc «KMBOro»
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BMKOHAHHA abo nepepadvi opradizauii MOBAEHHS;
KOHTpadaKLisi - 3ByKO3anucH, Lo KomitotoTbess abo
PO3MOBCHAXYIOTbCA 6e3 AO3BOAY i MatoTb YNAKOBKY,
MaKCMMaAbHO HabAMXEHY A0 OpUriHany; besnocepea-
HbO MiPaTCTBO — 3BYKO3aMNUCW, fIKi KomitotoTbest abo
PO3MOBCIOAXYHOTLCA 6€3 AO3BOAY i MatoTb YNaKOBKY,
IO BiAPIBHAETLCA BiA OpPUriHAAY, @ TaKOX KOMMIASLT
3anuciB Pi3HUX BUKOHaHb [6, . 17].

MipaTcTBO MOXHa MOAIAUTU | Ha MNEeBHI BUAM,
Tak BUAIAAKOTL: MipaTCTBO, WO MOB’A3aHE 3 Harib-
AETaAbHUM  OMPUAIOAHEHHAM 06’€KTa aBTOPCbKO-
ro npaea i (abo) CyMixHWX npaB; MipaTCTBO, fKe
noB’sA3aHOo 3 NiAPOOKOD 06’EKTa aBTOPCHKOro Nnpasa
i (abo) cymixHOro npaga; nipaTcTBO, WO 3HAXOAUTb
NnposiB Y HE3aKOHHOMY PO3MHOXEHHI KonMi 06’ekTa
aBTOPCbKOro npaga i (abo) cymixHoro npasa.

OTxe, noBepTaruUnCb A0 MUTAHHS IHTEPHET-
nipatctea, Tpeba BiAZHAUMTH, WO PO3MILLEHHS
06’€eKTiB aBTOPCbKOro npaBa i CyMiXHWX NpaB y BCEC-
BiTHIM MepeXi Ha CbOTOAHI € AyXXE PO3MOBCHOAXEHWM
aBullem. Ha cyuyacHomy etani B |HTepHeTi MOXHa
OTPUMATK AOCTYMN AO LUMPOKOrO KoAa 06’eKTiB aBTOp-
CbKMX Ta CYMDKXHUX MpaB, NounMHarouM Bip AiTepatyp-
HWX TBOPIB, Ta 3aKiHUYOUM TaKUMU ayAiOBi3yaAbHUMMU
TBOPaMMU AK BIAEOKAINK Ta KIHOGiIAbMU, TOLLO. 3HaUYHa
yacTMHa 3a3HauYeHnx 00’eKTIB ONUHAETLCA TaM 3 Mo-
PYLLEHHAM aBTOPCbKOro npaBa Ta CYMiXHWX Npas,
TOOTO HA HE3AKOHHMX MiACTaBaXx.

IHTEPHET-NIPATCTBO MOXHa BWM3HAUYUTK, AK He-
AEeranbHe KONitoBaHHSA Ta PO3MNOBCIOAXEHHS 00’EKTIB,
LLIO OXOPOHAITbCA aBTOPCbKUM npaBoM i (abo) cy-
MiDXKHUMKW NpaBaMu, 3 MeTO ocobuctoro abo komep-
LiMHOro BUKOPUCTaHHSA [7].

IHTEpPHET - Lle BCECBITHA cMCTEMa B3aEMOCHMO-
AYYEHUX KOMM'KOTEPHUX Mepex, Lo 6a3ytoTbcs Ha
KOMMAEKTI |HTEepPHET-MPOTOKOAIB, Ta CKAAAQETbCA 3
MIAbWOHIB AOKAAbHMX i TAODAAbHMX MPUBATHUX, My-
OAIUYHMX, aKaAEMIUYHMX, AINOBUX i YPSIAOBUX MeEpEX,
noB’sA3aHMX MiX cob0t0, 3 BUKOPUCTAHHAM Pi3HO-
MaHITHUX APOTOBMX, OMNTUUHUX Ta OE3APOTOBUX TEX-
HoAoril [8]. AnA Toro, wWwob pPo3micTUTU OYAb-SKUI
06’EKT y Mepexi IHTepHeT, HeobXiAHO BUKOHATU NEBHi
Al = 3aBaHTaXuTn UMdPOBI Konii ob’ekTa y nam’sTb
KOMM'OTEPa, Ta HAAaTWM AOCTYM AO L€l KoMii Kopuc-
TyBayaM Mepexi (HeobmexeHoMy KoAy ocib). Y pasi
BMKOHAHHSA 3a3Ha4YeHMX A KOPUCTYBaui Mepexi Ha-
6yBatoTb MOXAMBICTb AOCTYNy Ta O3HAWOMAEHHS 3
PO3MiLLEHUM 06’EKTOM, LLASIXOM 3aBaHTAXEHHS 0ro
LMPPOBOI Konii Ha BAACHUI KOMN'tOTep, Lo, B CBOO
yepry, 1 MOXHa BBaxaTu METOK PO3MilLleHHS MEBHO-
ro o6’ekta B IHTEPHETI.

LLlo cTocyeTbca aBTOPCbKO-MPaBOBOI OLHKK
3a3Ha4YeHux Air, TO BiANOBIAHO AO M. 46 NOCTaHOBM
MAeHymMy BuLLOrO rocnopapcbkoro cyay YKpaiHu Bia
17.10.2012 p. Ne 12 «[1po AefiKi MUTAHHSA NPaKTUKK

BUPILLIEHHS CNOPIB NOB’A3aHMX i3 3aXMCTOM MpaB iH-
TEAEKTYaAbHOI BAACHOCT» [9] pO3MILlLEHHST TBOPIB Y
Mepexi IHTEPHET y BUIASIAL, AOCTYNHOMY AAS MYOAIYHO-
r0 BUKOPUCTAHHS, € iX BIATBOPEHHAM Y PO3YMiHHi CT.
1 3akoHy [2] (Lo HaBOAMAOCA BULLE). TOMY, AKLLO Y
3B’A3KY 3 TAKMM PO3MILLLEHHAM NOPYLUYOTHCA MalHO-
Bi NpaBa cyb’ekTa aBTOPCbKOro npaga, Lo BU3HAUEHI
y cT. 15 3akoHy [2], TO 3riaHO 3 N. «a» cT. 50 uporo
X 3aKkoHy [2], ue Aa€ NiACTaBU AAA CYAOBOrO 3aXUCTy
aBTOPCbKOro npasa.

OkpiMm BMLLE3a3HAUYEHOro, 3anMc TBOPY uw
06’ekTa CyMiXHUX NpaB y Nnam’aATb KOMM'toTepa BBa-
Xa€ETbCA BUKOPUCTAHHAM, AKLLO 3 iHilliaTMBXM 0cobu,
slIka 3AIMCHIOE 3anunc, HeobMmeXeHe KOAO Ocib oaep-
XYE AOCTYMN AO LbOro 06’ekTa aBTOPCbKUX YK CYMix-
HUX npa.. [pu LUpOMY, AKLLO MOPYLUYOTbCA BUMOIHM
3aKoHy [2], TO CTBOPEHI YM OAEPXaHi B pe3yAbTari
TaKoro BUKOPUCTAHHSA — NPUMIPHUKW TBOPIB BBaxa-
HOTbCA KOHTPadaKTHUMK. Ocobu, AKi BUMHMAK BiANO-
BiAHI Al (30KpemMa, BAACHUKKU CalnTy, Ha sikomy OyAo
PO3MiLLLEEHO TBOPU UM 0B’EKTM CYMiIXKHMX NpaB 6e3 Ha-
AaHHS AO3BOAIB 3ripAHO 3 3aKOHOM [2]), BUSHaKOTLCA
NopyLUHUKaMKU aBTOPCbKOro npasa Ta (abo) cymix-
HUX NpaB.

Cam no cobi ¢pakT po3MmilLleHHst Ha calTi Biano-
Biaauya TBOPY UM 06’€KTa CyMiXHMX npaB, TOTOXHOIO
006’EKTOBI IHTEAEKTYaAbHOI BAACHOCTI, MaWHOBI npa-
Ba Ha SIKMM HaAexaTb No3uBauy, CBiauaTb NMpo GakTt
nopyLUEeHHA Tak1x NpaB BiANOBIiAQYEM 3@ YMOBM, LLO
OCTaHHIM He MOAAHO A0 CyAy AOKasiB Ha NiATBep-
AXEHHS NMPaBOMIPHOCTI PO3MILLLEEHHSA HUM Ha CBOEMY
canTi cnipHoro 06’ekTa iHTEAEKTyaAbHOI BAQCHOCTI.
BiaTBOpeHHs1 Takoro o6’ekra 3 iHLIOro canty 6e3 nia-
TBEPAXKEHHA NPaBOMIPHOCTI BUKOPUCTaAHHA 06’ekTa
aBTOPCbKOro npasa i (abo) CyMiXHUX NpaB HE MOXe
6yTM NIACTABOIO AASl 3BiAbHEHHSI BiAMOBipAaYa BiA
BiANOBiIAGABHOCTI.

Y BUpILLEHHI BIAMOBIAHWUX CMOPIB CYA MOBUHEH
BCTAHOBUTK, UM nepebyBae BebO-calT, Ta PO3MilleHa
Ha HbOMY iHbOpMaLLA B PO3NOPAAXEHHI 0c0obU, SIKIN
npeA’sBAEHO MO30BHI BUMOIM, @ TaKOX UMM MiATBEP-
AXKYETbCA GaKT NOPYLLUEHHS HEK aBTOPCLKOro npasa
Ta (abo) cyMixHWX npas. AaHi LWOAO BAACHWKa Beb-
canty MoxyTb 6yTi BUTpebyBaHi BiANOBIAHO AO MOAO-
XeHb . 4 cT1. 65, c1. 38 TIK YKpaiHu, y aaMiHicTpa-
TOpa cUcTeMM peecTpalLii Ta 06AIKy AOMEHHUX iIMEH i
aApec YKPaiHCbKOro CErMEHTY MepeXxi IHTEPHET.

TakMM YUHOM, MOXEMO 3POOUTU BUCHOBOK, LLO
PO3MilLeHHA ByAb-IKOro TBOpY, abo 00’ EKTY CyMiXHMX
npaB y Mepexi IHTepHeT BBaXa€eTbCs NpaBOMipHUM
BUKAKOUYHO Yy pasi HapaHHA BIAMNOBIAHOIO AO3BOAY
NpPaBOBAACHUKOM. FK 6aunmo, BUXOASIUM i3 CyAOBOI
NPaKTUKK, WO CKAaAacsa B YKpaiHi, Bianosipavyamu
no AaHil kateropii cnpas, BMCTynakOTb AK MPaBUAO
BAQCHWKW BeO-CaMTiB, HA SIKMX HE3AaKOHHWM YMHOM
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PO3MILLYETbCA KOHTEHT, aA€ Ha Hally AYMKY, He MEHLU
BaXAMBUM, € TAKUM acnekT, K CKauyBaHHS HE3aKOH-
HO 3aBaHTaXeHWx B |HTepHeT 06’eKTiB, 3BUYANHUMMU
KOpUcTyBayamu IHTEPHET-NOCAYT. ToMy, NPOMOHYEMO,
3a AAS MOKPALLEHHS CUTYaLIT LLO CKAAAACs, 3BEPHYTU-
cA, B NepLly yepry Ao 3apybixxHoro Aocsiay 60poTbbu
3 [HTepHHET-NipaTcTBOM.

Taki kpaiHu Ak ®paHuis (3akoH HADOPI) Ta
BennkobputaHia (3akoH Digital Economy Bill), 3a
OCTaHHI POKK BXe po3pobKAM Ha 3aKOHOAABUOMY PiB-
Hi, Ta HaBiTb NOYaAM BMNPOBaAXYBaTW 3aX0AM LLIOAC 60-
poTLOU 3 NiPaATCTBOM, Y TOMY YMUCAI B MepeXi IHTepHET.

Tak, Ha TepuTopii BCiei BeAnkobpuTaHii noyas Ai-
AT 3akoH Digital Economy Bill, npoTu NpuiHATTA AKO-
ro 3 2009 poky BMCTynaAu yci iHTEPHET-NPOBanAEpH,
Ta KU ByAO MPUMHATO B pe3yAbTaTi 0OroBOPeEHHS y
6pUTaHCLKOMY MapAaMeHTi, He3BaXaroun Ha BCi He-
raTuBHI BiA3SMBMW. 3riAHO 3 UMM 3aKOHOM Ha iHTEpHET-
npoBanAepiB MOKAAAAETbCA OOOB’A30K BiAKAOUATH
abOHEHTIB, AKLLO BOHW BU3HAOTLCA BUHHUMMU Yy HE3a-
KOHHOMY 0OMiHi dpanramu.

Y ®paHduii, Ha OCHOBI 3aKOHY, CMPSAMOBAHOIO Ha
60p0oTbOY 3 iIHTEPHET-NIPATCTBOM, A€ MPUHLIMM «TPbOX
nonepepxeHb». [lleple nonepeaXeHH HaAXOAUTb
KOPUCTYyBauy iHTEPHET-NOCAYI Ha EAEKTPOHHY MOLUTY,
Apyre - BBaxaeTtbcs 0diliiHUM NOBIAOMAEHHSIM NMPO
NMOpYLUEHHA, B pPe3yAbTaTi TPETbOro MNOMNepeAXeHHS
cneuiaAnbHO CTBOpPEHe areHTCTBO Mae npaBo nosba-
BUTU MOPYLLUHMKA AOCTYyny B IHTepHeT. Ha niacTtaBi
LbOro 3aKOHyY, Bxe OyB HAaKAAAEHWI Neplinin wrpad
y po3mipi 150 eBpo, 3a HEAEraAbHE CKauyBaHHA ABOX
niceHb BiAOMOI cniBavku PiaHHuW. LLe 14 iHwwmnx cnpaB
3@ 00BWMHYBAYEHHSIM Yy HE3aKOHHOMY CKauyBaHHi

daliniB 3 BCECBITHLOI MepeXi, 3HaXOAATLCS Y NPOLECI
NIAFOTOBKKU A0 po3rasiay [10].

3axuncT npaB cyb’ekTiB aBTOPCbKMX Ta CyMix-
HUX NpaB BiA IHTEepHeT-NipaTcTBa NPakKTUKYETbCA | Y
AnoHii. Tam ByAO NPUIHATO AyXe papAvKaAbHWUN, Ha
Hall MOrAsiA, 3aKOH, Y BIAMOBIAHOCTI AO HOPM SIKOrO,
33 CKauyBaHHA HeAeranbHUX GanAiB 3 IHTEPHETY ne-
pepbavaetbea WTpad y po3mipi 6an3bka 25000 ao-
AapiB CLUA, abo yB’si3BHEHHSI TEPMIHOM Ha 2 POKU, B
CBOK Yepry 3a 3aBaHTaXEHHSA MiPaTCbKOrO KOHTEHTY
3i cBOro kKomn’totepa y mepexy IHTepHeTt nepepbave-
Ha BiAMOBIAAABHICTb Yy BUTASIAT LUTPAdY Ha cymy BAU3b-
ko 130000 ponapiB CLLUA, abo no3baBAEHHSIM BOAI
Ha cTpok Ao 10 pokis [11].

OTxe, 60opoTbba 3 IHTEPHET-NIPATCTBOM Ta OXO-
POHa aBTOPCLKOrO Npasa i CyMiXXHUX NpaB Yy BCECBIT-
HiM Mepexi, € OAHIEID 3 HalaKTyaAbHIiLLIMX Npobaem
LLLO MOCTAE Ha LWASIXYy CTAHOBAEHHS YKpaiHu, K cyyac-
HOI NPaBOBOI AepXaBW. AHAAIZyOUM 1T TEOPETUYUHI Ta
NPaKTUYHi acnekTn, M1 BBaXaEmMo, L0 HOPMaTUBHO-
npaBoBa 6a3a, fika PEryAoe BiAHOCUHM Y 3a3HaUEHiN
cdepi, He A03BOASIE ePEKTMBHO BMAMBATM Ha MOpPYLU-
HUKIB — NpoBanAepiB Ta KOPUCTYBaYiB HE3AaKOHHOIO
KOHTEHTY.

3 norasipy Ha BCe BMLLE3a3HAUYeHe, MU BBaXae-
MO, IO CbOFOAHI, SIK HIKOAWM, YKpAiHCbKE 3aKOHOAAB-
CTBO y chepi 0XopoHM 00’EKTIB NpaBa iHTEAEKTyaAbHOI
BAACHOCTI, Ma€ BeAUKy noTtpeby y cuctematmaaldii Ta
pedopmMyBaHHi. Tomy HeobXxiaAHO, HA 3aKOHOAABYOMY
PiBHI BUPILLWUTU HU3KY MWUTaHb, SIKi CTOCYHOTbCH BIA-
NoBiAAABHOCTI 0Cib6 3a NopyLLUeHHs nNpaB Ha 06’eKTu
aBTOPCHKOrO NpaBa i CyMiDKHUX NpaB, y BUNAAKY iX He-
NpPaBOMIPHOIro BUKOPUCTAHHA B MepeXi IHTEpHET.
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AHOTALIA

Ketpapb A.A. MpaBoBi npobremu 3axXUCTy aBTOPCbKUX Ta CYMDKHUX MpaB Bia mipatctBa B Mepexi
InTepHer. - CratTA.

Y cT1aTTi AOCAIAXKYETBCSH NMpobAeMa nipaTcTBa y chepi aBTOPCLKOro NpaBa i CyMiXHUX npaB. PO3rAsHyTO nMTaHHSA
niparcTBa B Mepexi IHTepHeT; npoaHai3oBaHo 3apybixHWI AOCBiA 6OPOTEOU 3 IHTEPHET-NIPATCTBOM.

KarouoBi caoBa: nipaTcTBO, KOHTPAGAKTHWUIA NPUMIPHUK, IHTEPHET-NIPATCTBO.

AHHOTAUMUA

Ketpapp A.A. TpaBoBble nNpobAemMbl 3alWmMTbl aBTOPCKUX M CMEXHbIX NpaB OT NupaTrcTBa B CETHU
UHTepHer. - CTatbs.

B ctatbe nccnaepyetca npobaeMa nupatctBa B chepe aBTOPCKOro npaBa M CMEXHbIX NpaB. PaccMoTpeH Bonpoc
nupaTcTBa B ceT MHTepHET; npoaHaAn3rMpoBaH 3apybexHbii onbiT 60pbbbl ¢ MHTEPHET-NMPATCTBOM.

KAroueBbie cAOBa: NUPATCTBO, KOHTPadaKTHbIM eK3eMnAap, MHTEpHET-NMPATCTBO.

SUMMARY

Ketrar Anna.The Legal problems of defence copyright and contiguous rights from piracy the Internet. - Article.
This article examines the problem of piracy in the field of copyright and related rights. Following this, question of

piracy in the network is considered. Moreover, foreign experience in dealing with Internet piracy is analysed.
Keywords: piracy, unlicensed products, Internet-piracy.
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KOMEHTAP 3AKOHOZAABCTBA

YAK 347.254:332.852.3(477)

OCOBJ/IUBOCTI MPABOBOTIO PETYT1FOBAHHA OBMIHY
XXUTNA 3A MPOEKTOM XUT/TIOBOTO KOAEKCY YKPATHU

BepHa3-\ykaBeubka OneHa MuxauniBHa

KaHAMAAT FOPUAMYHUX HAYK, AOLIEHT KabeApyu LUMBIABHOMO NpaBa HauioHaAbHOIo YHIBEPCUTETY

«OpecbKa HOpUANYHA aKapAeMis»

I_IVITaHHﬂ Nnpo npaBoOBe PEryAtoBaHHS 0OMi-
HY XMWTA@ 3a NPOEKTOM XXUTAOBOIO KOAEKCY
YKpaiHu npuBepTae yBary AOCAIAHMKIB. OpHaK, Ha
CbOTOAHILLIHIM AeHb 3aKOHOAA@BYa 6a3a y Ll ranysi Bu-
rASIAGE AOCUTb 3acTapinoto. 3okpema, 06MiH XUAUMMU
NPUMILLEHHAMMW PETYAIOETLCSA AULLE XXUTAOBUM KOAEK-
coM YPCP 1983 p. (aani - XK) Ta MpaBuramu obMiHy
XMUAMX NPUMILLLEHb B YKpaiHCbKi PCP, 3aTBEpAXEHNX
noctaHoBoto Paan MiHictpi YPCP Bia 31 ciuHa 1986
p. Ne 31. Caip A0A@TH, LLO aKTyaAbHICTb MUTAHHSA, LLO
PO3rAAAQETLCA NMIAITPIBAETLCA GAKTUUYHOIO BIACYTHIC-
THO AOCAIAKEHD Ta MybAiKaLii Ha 3a3HaUYeHy TEMY.

Chaip  3a3HauuTW, WO BITYM3HAHI MPaBO3HAB-
Ui 3BepraAuMcs AO PO3rASIAY OKPEMMX MNpobaem,
NnoB’sA3aHMX 3 OOMIHOM XWUAUMMK MPUMILLLEHHAMMU
(€. B. boraaHoB, B. A. boHaap, A. B. BacuabueHKo,
M. K. Tanantny, HO. 0. 3aika, I. M. KyuepeHko, C. O.
CnainueHko, T. P. ®epoceesa, €. O. XaputoHoB) [1, c.
61, 78; 2], opHAK NPaKTUYHO BCi cneuiaAbHi nybAika-
Ui 3 UbOro NUTaHHA ByAM pPe3yAbTaTOM aHaAi3y AULLE
UMHHOTO XMTAOBOIO 3aKOHOAABCTBA, a iX aBTOPU He
MaAM METOK AOCAIAKEHHSI TEHAEHLIM MpaBOBOro
peryAtoBaHHA y 3a3HauyeHiln ranysi. BiAHOCHO AOCAI-
AKEHb Y Ui raaysi 3apybixH1X aBTOpiB, 30Kpema, 3
KpaiH CHA, Ae BMHWKatOTb aHaAOriuYHi npobaemu, To
BOHW MOXYTb OYTW BUKOPUCTAHI AMLLIE AAA NOPIBHAH-
HA, OCKIAbKM NMPOBOAMAUCA Ha IHLIOMY 3aKOHOAABYO-
My mMartepiani [3, c. 109; 4, c¢. 100 - 120].

I3 BpaxyBaHHAM BMKAAAEHWX OOCTaBUH 3AAETb-
CA AOLIABHWM i @KTyaAbHUM PO3TASA MOAOXKEHD LLIOAO
06MiHy npoekTy XK, aKui yxe TpuBaAui yac nepe-
6yBae Ha po3raaai y BepxoBHiit Paai YkpaiHu, a Takox
NOPIBHAHHSA IX 3 HOPMaMKU YUHHOTO XXMUTAOBOIO 3aKO-
HOAABCTBA 3 METOI OLHKM BIAMOBIAHOCTI HOBEA, L0
NPOMOHYOTLCS, BUMOraM CbOMOAEHHS Ta 3araAbHUM
TEHAEHLiSIM AMHAMIKM COLiaAbHOro Ta €EKOHOMIYHOro
XUTTS KpaTHMU.

Mepea TMM, SIK MEPEenTN A0 PO3IASIAY MOAOXKEHb
npoekty XK y raaysi, WO Hac UikaBWTb, NepLl 3a BCe,
xouya 6 KOPOTKO, OXapaKTepuayBaTh HOPMWU UYMHHOMO

XWTAOBOIO 3aKOHOAABCTBA, SKMUMW PETYAHOETbLCS 06-
MiH XUAUMU MPUMILLEHHAMU. AK BXe 3a3Hayanocs
BULLE, HA CbOTOAHILLHIM AEHb OOMIH XUAMMU NPK-
MiLLLEEHHAMM PEryAeTbes CT. 79-88 XK 1983 p. 1a
MpaBrAaMKn 0OMiHY XUAKMX NPUMILLIEHB B YKPAIHCLKOI
PCP, 3atBepaXeHux noctaHoBok Paan MiHicTpis
YPCP Bia 31 ciuHs 1986 p.

Chip 3BEepHYTU yBary Ha Te, Wo OOMiH XUAUMU
NPUMILLEHHAMW BCTaHOBAKOETLCA CT. 79 XK, sika ne-
pepbavae npaBo HalMauya 3a MUCbMOBOK 3rOAOHD
YAEHIB CiM’T, L0 NPOXMBAIOTb Pa3oM 3 HUM, BKAIOUA-
HOUM TMMYaACOBO BIACYTHIX, NpPoBecTM 06MiH 3aiMa-
HOTO XXWMAOTO MPUMILLLEHHS 3 iHWKUM Hanmadem abo
UAEHOM XMTAOBO-OYAIBEABHOIO KOOMepaTuBy, B TOMY
UUCAI, 3 TUMM, LLLO NPOXMBAKOTb B IHLLOMY HaceAeHo-
MYy MYyHKTi. AOMNOBHIOKOYM | PO3BUBaKOUM HaBeAEHe
noAOXeHHs, cT. 80 XK BCTaHOBAIOE rapaHTii npaBa
Ha 0OMiH AAA HaWMaya i OAHOYAaCHO rapaHTii 3ano-
6iraHHs 3A\OBXMBaHHAM HalMa4yeM UMM NpaBoOM AAS
UAeHiB Moro cim’i. 3rapaHa Hopma nepeabavae, WO y
BUMNAAKY, KOAU MiXK YUAEHAMMU CiM'T HE AOCATHYTO 3rOAM
npo 06MiH, KOXEH 3 HKX BMNpaBi BUMaraTu y CyAOBOMy
NopAAKY MPMMYCOBOro 06MiHy 3aiMMaHOoro NpPUMiLLLEH-
HS1 Ha NPUMILLEHHA B Pi3HUX ByAMHKaX (KBapTUpaXx).

Lloao npeaMeTy OOMiHY, YMHHUM XWUTAOBUM
3aKOHOAABCTBOM MPUMNYCKAETLCS, WO Le Moxe byTn
oKpema KBapTnpa abo iHLe i30AbOBaHE XWUAE NPUMI-
LLIEHHS, IO CKAAAQETLCA 3 OAHIET aB0 KiAbKOX KiMHaT,
OAHOKBAPTUPHUI XUAWUIA BYAMHOK, Ha AKi YKAAAEHO
AOroBip Hanmy abo, siki nepebyBatoTb y KOPUCTYBaH-
Hi YUAeHa XWUTAOBO-OYAIBEABHOTO KOOMepaTtuBy, TOLLO.
Pasom i3 TMM, BianoBiaHO Ao cT. 81 XK Halmauy abo
YyAeH Moro ciM’i Mae npaBo NPOBECTU OOMIH XUAOT
NAOLLI, LLLO NPMMNAAAE Ha HbOTO, B TOMY YUCAI CyMiXHOT
KiMHaTM abo YaCTMHM KiMHaTW, 3 HaMauyeM iHLIoro
XMAOTO MPUMILLEHHS 33 YMOBM, WO B'DKAXAIOUMN Y
nopsiAKy 0OMiHy, BCEASIETbCA AK YAEH CiM’T TUX, LLIO 3a-
AMLLMAKCS] TPOXMBATH B LbOMY MPUMILLEHHI.

Yropa npo 06MiH XUAUMU MPUMILLEHHAMW Ha-
61pae YMHHOCTI 3 MOMEHTY OAEPXAHHSA OPAEPIB, SKI
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BUAAQIOTLCA BUKOHABYMMU KOMITETAMWU MICbKUX, pa-
MOHHMX Y MICTi, CEeAULLLIHMX, CiAbCbKMX Paa HapoAHMX
AenyTaTiB 3@ MicLeM ODOPMAEHHSA OBMIHY XUAUMMU
npumilLleHHAMKW. BiaMOBY y BMAaui opaepa Moxe
6yTV OCKapXEHO B CYyAOBOMY MOPSIAKY B LLUECTUMICSY-
HUI cTpOK (cT. 83 XK).

O6MiH XMAMMM MPUMILLEHHSIMU HE AOMNyCKa-
€TbCA: SAKLIO AO HaMMaya npep’sBAEHO MO30B Mpo
PO3ipBaHHA UM 3MiHY AOrOBOPY HaWMy XWUAOFO Mpu-
MilLleHHss abo Mpo BU3HAHHSA OpAEpPa HEAIMCHWM;
AKLLIO OAHMM 3 y4YaCHWKIB 0BMiHYy € YAEH XMTAOBO-
6yAiBEABHOrO KOOMEpPATHBY, LLOAO SKOTO PO3rASIAAETb-
CA MUTaAHHA NP0 BUKAKOYEHHS 3 KOOMEPaTUBY; AKLLO
06MiH Ma€e KOpPUCAMBWMIA abo GIKTUBHUI XxapakTep;
AKWO OYAMHOK, B SIKOMY 3HAXOAWTbCA OOMiHIOBaHe
XWUAE NPUMILLEHHS, NIAAATAE 3HECEHHIO ab0 BYAMHOK
(KMAE NPUMILLEHHA) 3arpoxye 06BaAOM UM MiAASITaE
nepeobAaAHAHHIO AAST IHLIMX LIAER; KL OyAMHOK
NniAASIrae KanitaAbHOMY PEeMOHTY 3 nepeobAapHaH-
HAM abo nepenAaHyBaHHAM OOMIHIOBAHOIO XMAOIO
NPUMILLEHHS; AKLLO XUAE NPUMILLEHHS € CAY)XO60BUM
ab0 3HaXOAUTBLCA B NYPTOXMTKY; AKLLO OAHE 3 0OMiHIo-
BaHMX MPUMILLLEHb 3HAXOAWUTLCA B BYAUHKY MiANPUEM-
CTBa, YyCTAHOBM, OpraHi3adji, 3a3Ha4yeHuX y YacTuHi 1
cT. 114 XK, KpiMm BMMAAKIB, KOAM HalMau opepxaB
NPUMILLEHHS B BYAUHKY MIANPUEMCTBA, YCTAHOBM, Op-
raHisauji He y 3B’A3Ky 3 TPyAOBMMMW BiAHOCMHaMK abo
KOAM HaMMOAa@BELb BTpaTMB MpaBO Ha MOro BuUce-
AEHHSI, @ TaKOX KOAM HalMau iHLOoro o6MiHIOBaHOro
NPUMILLIEHHA (YAEH XWUTAOBO-OYAIBEABHOIO KoomMepa-
TMBY) nepebyBaB 3 UMM MIANPUEMCTBOM, YCTaHOBOIO,
opraHisaLiero y TPyAOBMX BIAHOCUHAX; AKLLO Y 3B'A3KY
3 06MiHOM Yy KBapTUpPY, B fAKi NpoXUBaeE ABa i BiAb-
e HalMaui, BCEARETbCS 0coba, fka XBOPIE Ha TAXKY
GOpPMY XPOHIYHOMO 3aXBOPIOBAHHS, Y 3B'A3KY 3 UWM HE
MOXE NMPOXMBATU B TaKil KBAPTUPI; AKLLO BHACAIAOK
MiXXMiCbKOTO 0BMiHY Ha >XMAI MPUMILLEHHSI B MicTax
pecnybAiKaHCbKOrO MIAMOPAAKYBAHHSA | B KYPOPTHMX
MiCLIEBOCTSIX PO3MIpP XMAOI MAOLLI, WO npunapaTume
Ha KOXHOro UAaeHa ciM’i, byae MEeHLLMM BiA BCTAHOB-
AeHoro KabiHetom MiHicTpiB. BWKOHaBUi KOMITETH
obracHUX, KuiBcbkoi i CeBacTONMOAbCbKOI MiCbKMUX
Paa HapoaHUX aenyTaTiB BrpaBi, SK BUHATOK, MpU Ha-
ABHOCTI MOBaXHUX NMPUYNUH AO3BOASITU OOMIH Ha XUAI
NPUMILLEHHSA B 3a3HAYEHUX MICLUEBOCTAX i MiCTax npu
MEHLLIOMY PO3Mipi XXMAOT MAOLL.

AKWO nicAa HabpaHHS YMHHOCTI 3roaM nNpo 0b6-
MiH XXUAUMWU NMPUMILLEHHAMW CTOPOHU BiIAMOBASAOTb-
ca Bia 06MiHY, 0OMiH 3a X 3asiBOtO, 3@ YMOBM 3paadi
OAEPXAHUX OPAEPIB, @aHYAIOETLCA BUKOHABUYMM KOMi-
TeToM Paan HapoAHUX AenyTaTiB, KU BUAAB OPAEPHU.
Mpwu BiAMOBI Bip 06MiHY OAHI€ET 3 CTOPIH NUTAHHSA MPO
NPUMYCOBE BUKOHAHHSI 3roAM Npo obmiH Moxe 6yTu
BUPILLIEHE CYAOM.

MipaHaMMaui B ByAMHKax AepXaBHOro i rpo-
MaACbKOr0O XXMTAOBOTrO ¢OHAY, HaliMadi B ByAMHKax
XWUTAOBO-OYAIBEABHUX  KOOMNEpaTuBiB,  TUMYacOBI
XWAbLL, AKi NPOXMBalOTb B 0OMiHIOBAHOMY XWAOMY
NPUMILLIEHHI, ¥ pa3i BiAMOBM AOBPOBIAbHO 3BIABHUTU
ue MpUMILLEHHSA BUCEAAIOTLCA B CYAOBOMY MOPSAKY
6€3 HapaHHS IHLIOro XMUAOTO NPUMILLIEHHS.

O6MiH XUAUMW NPUMILLEHHAMM, MPOBEAEHUI 3
nopyweHHAM BuMor XK Ta iHWKWX aKTiB 3aKOHOAaB-
cTBa YKpaiHW, BU3HAETbCA HEAIMCHUM Y CYAOBOMY MO-
PSIAKY. Y pasi BU3HAHHA 0OMiHY XUAMMMU MPUMILLEH-
HAMMW HEAIMCHUM CTOPOHU MIAAATAIOTb NEPECENEHHIO
y NPUMILLEHHSA, AKi BOHM paHiwe 3arnmanm (cT.cT. 87,
88 XK).

MNepenpemMo A0 XapaKTEPUCTUKM MPaBOBOrO
peryAtoBaHHA 0OMiHY XWAMMM NPUMILLEHHAMMK 3a
Mpoektom XK Ykpaitu Bia 30 uepsHsa 2005 p., pAe
NUTaHHAM 0OMiHY XWTA@ MPUCBSIYEHA FAaBa AecsiTa
«OBMiH XUTA@», AKa BKAOUAE y cebe YoTUpK cTaTTi.

Hacamnepepa, Bapto 3as3HauuTW, WO, Xxo4a
MPOEKT MiCTUTb 3HAUHO MEHLLY KiAbKICTb CTaTel (Man-
Xe B TpU pasu), NPUCBAYEHMX 0OMIHY XUTAQ, OAHAK
PEryAroBaHHIO  BIANOBIAHMX BIAHOCWH TMPUAIAEHA,
Ha Hall MnorasA, AoctaTtHA yBara. Lle pocaraetbcs 3a
paxyHOK OiAblLLl AOCKOHAAOI HOPUAMYHOI TEXHIKW, BU-
KOPUCTaHHS BIACUABHUX HOPM i TAKMM YMHOM, «PO3-
BaHTaXeHHsA» [1pOeKTy BiA MOBTOPEHHA 3araAbHUX
NOAOXEHb, AYOAOBAHHSA HOPM Y Pi3HMX YaCTUHAX NpPo-
€eKTy KoAeKcy TOLLLO.

®aktnuHo, y raasi 10 MpoekTy BU3HAUEHO HO-
TMPU OCHOBHWX HaMPSIMKW NPaBOBOrO PeryAroBaHHS
0OMiHY XHWTAA:

1) 3aKkpinAeHHs NpaBa Ha 06MiH XUTAa Ta BU3Ha-
YEHHS 3MICTYy UbOro npasa; 2) BUSHAUYEHHS NPEAMETY
Ta NOPSIAKY 0OMiHY XUTAS;

3) BCTAHOBAEHHSI OCOOAMBOCTEN MPUMYCOBOIO
0OMiHY XWTAQ;

4) BM3HAYEHHA KOAA YMOB, 3@ HaABHOCTI AKMX
06MiH XMTA@ HE AOMYCKAETbCA.

Mpy UpOMY MOXHa 3a3HayuTW, WO nepwi ABa
HanNpAMW BW3HAYatlOTb 3araAbHi MOAOXEHHS O0OMiHY
XWUTAOM, @ ABa HACTYMHWUX — NPUCBSAYEH] pPeryAtoBaH-
HIO OCOBAMBUX CUTYaLi — CBOEPIAHUX «@HOMaAIN» 06-
MiHY XXWUTAOM.

OTxe, 3araAbHUM MOAOXEHHAM  BW3HAYEH-
HS npaBa OOMiHY XMTAOM Ta Moro 3micty cr. 120
Mpoekty XK. I3 BpaxyBaHHAM Tiei 006CTaBWMHW, LIO
MPOEKT pO3pi3HAE AOFOBIP HAMMy XMTAA Y XXMTAOBO-
My GOHAI COLLIaABHOIO MPU3HAYEHHA | Y XUTAOBOMY
®OHAI 3aranbHOro MNpPU3HaAJYEeHHA Ta KOPUCTYBaHHS
XWUTAOM Y NPUBATHOMY XWUTAOBOMY GOHAI, 3a3HauyeHa
HOpMa BM3HAYaAE 0COOAMBOCTI OOMIHY XMTAOM Y 3a-
AEXHOCTI BiA TOro, NP0 AKUM XUTAOBUN GOHA MAETH-
cA. 3okpema, MpoekT XK 3aKkpinAe npaBo Ha 06MiH
XWTA@ HaliMaua B ByAMHKaX XXMTAOBOTO GOHAY 3aranb-
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HOrO NPW3HaYEHHSA, BCTAHOBAKOKOUM, LLO HAMMaY XWT-
Aa B ByAMHKaX TaKoro XXMTAOBOIo GOHAY Mae npaBo 3a
NMUCbMOBOHO 3rOAOHD UAEHIB CiM’i, IKi NPOXMBatOTb pa-
30M i3 HWMM, Y TOMY YMCAI TUMUYACOBO BIACYTHIX, 3Ain-
CHWUTM 0BMiH 3aliMaHOro XuTAa 3 iHLIMM HanMMadem
XUTA@ 3 XXMTAOBOIrO GOHAY 3araAbHOro NpU3HaUYeHHs
abo 3 BAACHWMKOM NMPUBATHOIO XWTAA 3@ NMUCbMOBOHD
3roA0H0 HaMMoAaBLA.

CTOCOBHO BIAHOCWMH O6MIiHY XMTAQ, IKE Hane-
XWTb AO MPUBATHOIO XWUTAOBOIO GOHAY, HEOOXiAHO
BIAMITUTH, LLLO BAACHUK MPUBATHOIO XUTAG Mae nNpaBo
3a NUCbMOBOIO 3rOAOCH0 CMIBBAGCHUKIB XUTAQ, Y TOMY
YMCAI TUMYACOBO BIACYTHIX, 3AIMCHUTU OOMIH XWUTAG
3 iHWKWM BAAQCHWKOM >XWUTA@ MPUBATHOIO XUTAOBOIO
doHAY abo 3 HarMmMauyeM XUTAa AepxaBHOro abo Ko-
MYHaAbHOIO XWTAOBOro ¢GOHAY 3a MUCbMOBOK 3rO-
AOIO HaMMOoAaBLSA. 3a HassBHOCTI 3aboproBaHocTi abo
iHLWIWX OBTSXEHb LLOAO OBMiIHIOBAHOIO XWUTAA OOMIH
3AIMCHIOETLCA 3@ MUCbMOBOIO 3rOAOH KpeauTopa abo
iHWOoT ocobw.

CAia 3a3HauuTH, WO NPONo3uLis LWOAO NPSAMOro
3aKpinAeHHA npaBa 0b6MiHy BAAcHMKa MNpPMBATHOMO
XWTAQ 3 HAMMAYEM XMUTAA AePXKaBHOIo abo KOMyHaAb-
HOro XWUTAOBOIO GOHAY, BHECEHA BXE MiCAA MepLuUo-
ro untaHHa XK, 3aCAyroBye Ha MIATPUMKY, OCKiAbKK
cnpssMOBaHa Ha BUPILLEHHA NUTAHHSA, SIKEe NPOTArOM
TPUBAAOTO 4Yacy CyrnpOBOAXYBaAOCb AMCKYCISIMU Ha
npakTuLi Ta B AiTepaTtypi CTOCOBHO MOXAWBOCTI TaKo-
ro obiry. Kk 3pa€TbCA, NPUAHATTA 3aNPONOHOBAHOI
HopM# Byae cnpuaTH BiAbLL MOBHOMY 3aXMCTy NpaB Ta
iHTEPECIB Ik BAACHUKIB XMWTAQ, TaK i 0Ci0, L0 KOPUCTY-
FOCS XXMTAOM Ha MiACTaBi AOrOBOPY HalMy.

TakMM YMHOM, aHaAi3y4un BULLEBKA3aHi MOAO-
XEHHS, MOXAMBO 3p0OWTM BUCHOBOK, LLO FOAOBHA BiA-
MiHHICTb MiX TPbOMa HaBEAEHUMK HOPMaMM NoAArae
y GaKTMYHOMY BCTAHOBAEHHI CreLiaAbHOro npaso-
BOro pexumy o6MiHy noMellKaHb XWUTAOBOIO GOHAY
CoLjaAbHOro npusHaveHHsa. Lle BunanBae 3 Toro, Lo
HaMMau XKUTAa y TakoMy GOHAI Ma€e npaBo NPOBECTH
0OMiH 3aliMaHOro XWTA@ AWLLE 3 iHWWUM Hanmadem
XWUTA@ 3 XXMTAOBOIO GOHAY COLiAaAbHOIrO MPU3HAUYEHHS
3a 3roA0H BAACHUKIB LbOro XUTAa. O4eBUAHO, LLLO He-
AOTPUMAHHS L€l BUMOTM Mae TAITU HeAIMCHICTb npa-
BOUMHY 0OMiHY XXUTAOM SIK TAKOTO, LLLO CYNepeunTb BU-
MOram 3aKoHy, HaCTaHHSIM HaCAIAKIB, nepepbayeHmx
UMBIABHUM 3aKOHOA@BCTBOM ( CT. 215 LUK YkpaiHu).
Ha Hawy AyMKy, Take BMPILLEHHS UbOro MUTaHHA €
LIAKOM BUMpPaBAGHUM.

LLlo cTocyeTbCs IHWOMO 3araAbHOro HamnpsmMmKy
NpPaBOBOro PeryAtoBaHHs 0OMiHY XUTAG BU3HAUEHHS,
KOTPWM, SIK 3a3HAYaN0CH, NOASITAE Y BU3HAUEHHI Npea-
MeTa Ta NopsiAKY 06MiHy XuTAa (cT. 121 MpoekTy), TO
BiH Ma€ AK nepesaru, Tak i AesKi HEAOAIKM.

BiAHOCHO nepeBar - Le HacaMnepep viTke BU-
3HauYeHHA NpeAMeTy 0bMiHy XuTAa. Tak, yacTuHa nep-

LLIa 3a3Ha4YeHOi HOPMK 3a3Hauae, Lo NPeAMeToM 06-
MiHYy XWUTAG MOXe OyTU: OAHOKBAPTUPHWIA XMUTAOBUI
6YAMHOK; KBApTUPA; XMUTAO, LLIO CKAAAAETLCA 3 OAHIET
UK KIAbKOX KiMHAT Yy KBapTUPI.

Pa3om i3 TMM, M03a Mexamu NPaBOBOrO PEryAto-
BaHHA OMWHSAOTLCA BIAHOCWMHU, fIKi BUHUKAKOTb MPU
«BHYTPILLHBO CiIMEMHOMY», KOAU NPEAMETOM OOMIiHY €
yacTuMHa ByAMHKy, abo YacTMHa KiMHaTW. BBaxaemo,
LLIO 3aAMLLEHHA UbOro NUTaHHA No3a Mexamu npaBo-
BOro peryAatoBaHHsA 6yno 6 HeBMNpaBAAHUM, OCKIAbKM
BUMAAKMU, KOAM TakKMM 0OMIH € BaxaHWM AASl UAEHIB
CiM’e, KOTPI NparHyTb NepeixaTu BiA OAHWX POAUYIB AO
iHLWIKX, 36epiratoum NP LbOMY BIAHOCHO CaMOCTiHe
npaBo Ha XMUTAO, € HENOOAUMHOKUMU. 3 LMX MipKyBaHb
AOLIABHUM BYyAO 6 BCTAHOBAEHHSA MpaBuAa, aHaAOriy-
HOro TOMY, LLO MiCTUTbCA Y CT. 81 uMHHOro XK, ika ne-
peabavae, Wo Haimau abo uaeH 1oro cim’i mae npa-
BO MPOBECTU OOMiH XMAOI MAOLLI, IO NpUNapae Ha
HbOrO, B TOMY UMCAI CYMiXHOI KiMHaTK abo YacTUHU
KiMHaTK, 3 HaMaueM iHLIOro XMUAOro NMPUMILLEHHS 3a
YMOBMU, L0 B DXAXAIOUMI Y NOPSIAKY 0OMiHY, BCEASIETb-
CA K YAEH CiM'i TWX, LLO 3aAMLUMAWMCS MPOXUBATK B
LbOMY MPUMILLEHHI [, ¢. 172].

HeMOXAUBO He TOPKHYTUCSH, Takoro Pi3HOBUAY
06MiHY K NPUMYCOBUI 0OMIH, AKWUI PO3IASAAETLCS
Cratta 122 npoekty XK, nepeabavatoun, Wo y pasi
HEAOCSITHEHHSI 3rOAM CTOCOBHO OOMIiHY XWTAQ 3allj-
KaBAeHa ocoba Moxe BUMAaraTtu 3AIMCHEHHST 0OMiHY
3aMMaHoro XuTiAa B CyAOBOMY MOPSIAKY (NMpMMYCO-
BWUI 06MiH). MpuiAMatoun pilleHHA Npo NPUMYCOBMHI
06MiH XWTA@ CyA BUXOAWMTb 3 PIBHOCTI YaCTOK XWUTAG
KOXHOTO 3 y4aCHMKIB 0OMiHY, 33 BUHATKOM BUMNAAKIB,
AKLLO MiX y4aCHUKaMK 0OMiHY AOCATHYTO 3rOAM LLIOAO
NOPSAKY KOPUCTYBaAHHS XXUTAOM, AKMI Nepeabayace iH-
UMM PO3MOAIA 3aMMaHOIro HUMM XKUTAa, abo, AKLLO 3a
OAHWM 3 yYacHMKiB 06MiHY CyAOM BM3HAHO NpaBo Ha
6iAbLIY (MEHLLY) YaCTKy XMUTAA.

[MO3UTUBHO OLHIOOYK, B LIAOMY, 3anpornoHOBa-
Hy HOpPMY, pPa3oM i3 TUM, BapTO 3BEPHYTW yBary Ha Ty
ob6cTaBuHY, WO Y MpoekTi, AK i Y YUHHOMY XUTAOBOMY
3aKOHOAABCTBI TEPMiIHOM «[MPUMYCOBUIA 0OMiH» NO3Ha-
YaroTbCA ABa Pi3HUX 3a 3MICTOM NOHATTS, AKI MICTATbCA
Yy HOpMaXx Pi3HOI CNpsMOBAHOCTI i NPpMU3HAYEHi BUPILLY-
BaTW Pi3Hi 3aBAaHHA. Tak, Kpim cT. 122 npoekty XK,
fika NpM3HayeHa 3abe3neunTn peanisalio npaBa Ha
0OMiH YYACHMKIB XMUTAOBMX BIAHOCKH LLUASIXOM MPUMY-
COBOro 06MiHy y BUNaAKy HEAOCATHEHHS HUMUW 3rOAM
CTOCOBHO 0BMiHY XWTAQ, TEPMIH «MTPUMYCOBUIA 0OMiH»
BUKOPUCTOBYETLCA Y CT. 124 lpoekTy «[liacTaBu AAS
BMUCEAEHHSI HalMaya (OpeHAaps), YAEHIB WMoro cim i
Ta iHWWX OCi0, AIKi NPOXUBAOTb PA30M 3 HUMD.

Xoua B 060X BMMAAKax WMAETbCA MPO «MpPUMy-
coBUI 0OMiH», OAHAK CYTHICTb «MpuUMyCy» pi3Ha. Y
nepLwomMy BUNaAKY, MAETbCA MPO CYAOBE BMPILLEHHS
crnopy Mix piBHOMpPaBHUMMK cyb’ekTaMu. Y iHWOMY
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BUNAAKY «MPUMYCOBUIA OOMiH» 3@ pilUEHHAM CyAy €
aAbTePHATMBOM BUCEAEHHS 6e3 HapaHHS IHLLIOTO XMT-
Aa 0Cib, KOTpi CTBOPUAM YMOBH, 3@ AKUX HEMOXAUBE
CMiAbHE 3 HUMU NPOXUBAHHA.

MiacyMmOBYOUM BUKAGAEHE, MOXHa 3p0BUTU BU-
CHOBOK, L0 TEHAEHLLT PO3BUTKY BITUM3HAHOIO XUTAO-

BOro 3aKOHOAABCTBA Yy rany3i 06MiHy XWTA@ 3HAUHOO
MipOKO 3YMOBAEHI 3MiHaMu y COLaAbHOMY Ta eKo-
HOMIYHOMY XWTTI KpaiHu, sKi BipbyBatoTbCcA 3apas.
Pasom i3 TMM, He BCi i3 3a3HauYeHUx 0CoBAUBOCTEN
BpaxoBaHi NOBHO Mipot0, LLO 3aAULLAE NPOCTIP AAS
MOAAABLLIOIO BAOCKOHAAEHHS Y Ll ranysi.
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AHOTALIA

BepHa3-NykaBeubka 0.M. Ocob6AMBOCTi NpaBOBOro peryAroBaHHA 06MiHy XXUTA@ 3a nNpoekToMm YXUTAOBOro
KoAeKcy YKpaiHu. — CTaTtTs.

MeToto cTaTTi € PO3rASIA MOAOXKEHD LLIOAO 06MiHY XMTAA 3a NpoekToM XK YKpaiHu, a TakoxX NOPIiBHAHHS iX 3 HOpMa-
MW YNHHOTO XXMTAOBOTO 3aKOHOAABCTBA 3 METO OLLIHKM BIANOBIAHOCTI HOBEA, L0 NMPOMNOHYKTLCA, BUMOramM CbOrOAEHHS
Ta 3araAbHUM TEHAEHLISIM AMHAMIKM COLLIAABHOTO Ta EKOHOMIYHOMO XUTTA KpaiHM.

KarouyoBi cnoBa: npepmMeT 00MiHY, XXUTAOBUIA GOHA, AOFOBIp HaNMy XWUTAQ, YUAEHU CiM ™ i HallMaua, opaep.

AHHOTAUMUA

bepHa3-AykaBeLkas E.M. 0co6eHHOCTH NPaBOBOro pery\AupoBaHUsA 06MeHa YXUAbIX NOMeLL,EeHUI No NPOoEeKTy
YXuauwHoro koaekca YKpauHbl — Ctatbs.

LleAbto cTaTbM ABASIETCA PACCMOTPEHUE NMOAOXEHWUI OTHOCUTEABHO OBMEHa XUAbSA No NPoekTy XK YkpauHbl, a Tak-
Xe CpaBHEHUE MX C HOPMaMK AEWCTBYIOLLIETO XMUAMLLHOIO 3aKOHOAATEALCTBA C LIEABIO OLIEHKM COOTBETCTBUSA HOBEAA,
npeaAaraeMbix COBPEMEHHbIM TpeboBaHUAM U 0OLLMM TEHAEHUMAM AMHAMWKKU COLIMAABHOM 1 9KOHOMUYECKOMN XU3HU
CTpaHblI.

KaroueBbie cnoBa: npepMeT 0bMeHa, XUAULLIHBIA GOHA, AOTOBOP HalMa XWAbS, UAEHbl CEMbKM HaHUMaTEAS,
opAep.

SUMMARY

Bernaz-Lyskavetskaya H.M. The features of legal regulation of exchange of housing according to the project
of Housing code of Ukraine. - Article.

This article discusses the provisions about exchange of housing according to the project of Housing Code
of Ukraine, and also to compare them with the norms of current housing legislation to assess compliance with
stories,which are proposed to the current requirements and general trends in social and economic life of the country.

Keywords: housing fund, agreement of lease, family members of employer, warrant.
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HAYKOBE XXUTTA

MEXKAYHAPOOHAA HAYHYHO-NMPAKTUYECKAA
KOH®EPEHUUA « YACTHO-NMPABOBOE PEFYIMPOBAHMUE
OBLLUECTBEHHbIX OTHOLUEHUM:

TPAOAUUUN, COBPEMEHHOCTb, MEPCNEKTUBA»

YepHorop Hatanusa BacunbeBHa

KaHAMAAT FOPUAMYECKUX HAYK, AOLIEHT KadeApbl rpaxAaHCKoro npasa HaunMoHaAbHOMO
yHUBepcuTeTa «OaeccKan topUANYEecKas akapeMus»

1 - 20 anpens 2012 r. B HaunoHaAbHOM

yHuBepcutete «OaeccKasn ropuanveckas
akapemusa» U1 B OAECCKOM HaUMOHAAbBHOM YHUBEP-
cutete M. U. UN. MeuHukoBa, npoxopuna paborta
MeXAYyHapOAHOW Hay4YHO-NPAKTUYECKOW KOHDEepeH-
umMM  «4acTtHo-npaBoBOe  peryavupoBaHue  oblie-
CTBEHHbIX OTHOLLUEHWW: TpPaAWULMWU, COBPEMEHHOCTb,
nepcnekTnear.

OpraHuzatopamMv  KOHGEPEHUMU  BbICTYMUAK
HaunoHanbHan akapeMusa NPaBOBbIX HAYK YKpauHbl,
Accoupaumsa UMBUAMCTOB YKpauHbl, HaunOHaAbHbIN
yHuBepcutet «Opecckas topuAnYECKasa akapeMus» U
3KOHOMMKO-NPaBoBOn ¢akyAbTeT OAECCKOro Haumo-
HaAbHOro yHuBepcuteta um. . N. MeuHukoBa.

YUaCTHUKOB KOH®EPEHUUU TOPXECTBEHHO [O-
NPUBETCTBOBAAM PeEKTOP HauMOHaAbHOrO YHWBEPCH-
TeTa «Opecckasn opruanYecKasn akapeMus» npodeccop
B. B. BABAABHIOK, npopeKktop no HayuHol paborte
HaunoHanbHOro yHuBepcuteta «Opecckas topuanye-
ckaa akapeMusi» npodeccop, UYAEH-KOPPECMOHAEHT
HAMpH Ykpauubl B. H. APEMWH, npopektop no
MEXAYHAPOAHbIM  CBA3SM,  Npodeccop,  YAEH-
koppecnoHaeHT HAMpH Ykpauubl, B. A. TYAAKOB,
KOTOPbI€ YKa3aAu Ha BaXXHOCTb M 3HAUMMOCTb MPoBe-
AEHUSA AAHHOW KOHGEPEHLMU U NOXEAAAN ee yyacT-
HMKaM TBOPYECKUX YCNEXOB.

Pabota nAeHapHOro 3acepaHUs KOHpEepeH-
UMM 6blAa HauyaTa C AOKAAAA AOKTOPA HOPUAMUYECKMX
HayK, npodeccopa, akapemunka HAIMpH YkpawHbl,
akapeMuKa-cekpetapss  OTAEAEHWUST  TPaXAAHCKO-
npaBoBblx Hayk HAlpH YkpauHbl, npodeccopa
KadeApbl rpaxpaHCKoro npasa KueBcKOro Hauuo-
HaAbHOIo yHMBepcuTeTa UMeHu Tapaca LeBueHka,
MNpe3naeHTa Accounaumnun UMBUAUCTOB YkpauHbl H. C.
KY3HELIOBOW, kotopas pacckasana o pasBUTUM L-
BUAUCTUUECKOM AOKTPUHBbI B YKpauHe, ee OCHOBHbIX
HanpaBAEHUAX U NEePCNeKTUBaXxX, AETaAbHO OCTAaHOBMU-

AaCb Ha 0CcobeHHOCTAX GOpPMMpPOBAHWUA COBPEMEH-
HOW LMBUAUCTUUECKON AOKTPUHBbI YKpPauHbl, 0OHOB-
AEHWEe, KOTOPOKN ObIAO TECHO CBA3AHO C NMOATOTOBKOWM
HOBOrO lPaxAaHCKOrO KOAEKCa YKpaWHbI.

MpoAOAXMA paboTy NAEHAaPHOro 3acepaHUs AOK-
TOp HOPUAMYECKMX HayK, Mpodpeccop, 3aBeAyHLLMH
KapeApon rpaxaaHcKoro npaBa HaumMoHaAbHOroO
yHuBepcuteTa «Opecckas lopuaMUEecKas akapAeMuUs»,
yneH-koppecnoHaeHT HAlMpH YkpauHbl E. O. XAPU-
TOHOB, Tema KoToporo 6biAa MOCBsLLEHA «Naccuo-
HapHOMY» U «OPTOAOKCAAbHOMY» TUMAM FPaXAaHCKMX
KOAEKCOB. NOKAAAUMK 0BpaTUA BHUMAaHWE Ha Heob-
XOAMMOCTb Y4YMTbIBATb CYyLLECTBOBAHWE MaccUOHap-
HbIX KOAEKCOB, CO3AAaBaeMbIX Ha MPUHLUNUAABHO
HOBOW METOAOAOTMYECKON OCHOBE W OTKPbIBAKOLLMX
nepcnekTMBbl PaAMKaAAbHOTO YCOBEpPLLEHCTBOBAHMUS
rpaXXA@HCKOro 3aKOHOAATEALCTBA.

C poknapom «O MMKPO- M MakponpaBOBOM pe-
rYAMPOBAHUN KOMMAEKCHbIX OTHOLLEHUI B 3KOHOMMU-
Ke» BbICTYMUA AOKTOP FOPUAMYECKUX HayK, npodec-
Cop, 3aBeAylolMr Kadeppor rpaXAaHCKOro npasa
MOCKOBCKOW rOCyA@pPCTBEHHOW FOPUAMUYECKOW akaae-
Mun umenu O. E. KytadumHa B. I. MO3OAWMH. B pookna-
A€ BbIAV PACKPbITbl aKTyaAbHble MPOOAEMbI, CBA3AH-
Hble CO COOPMUPOBABLLMMCS B HayKe rpaxAaHCKOro
npaBa MOAXOAOM K MakpOMpaBOBOMY PEryAMPOBa-
HUHO UMYLLLECTBEHHbIX OTHOLLEHWI 1 APYrMe BOMpPOChI.

AOKTOP HOPUAMYECKMX HayK, Npodeccop, 3aBEAY-
HOLLAA CEKTOPOM FPaXAaHCKOro MpaBa, rpaxXAaHCKO-
ro v apbutpaxHoro npouecca MHCTUTyTa rocypaapcTea
n npasa Poccuiickon Akapemunn Hayk T. E. ABOBA B
CBOEM BbICTYMAEHUM PaCKpPblAQ OCHOBHbIE ACMEKTbI
COOTHOLLEHUSI NyBAMYHOTO M YacTHOro npaBa B pe-
rYAMPOBAHUKN TPAXAAHCKUX NPaBOOTHOLLEHWUI. BbiAK
CAEAaHbl BbIBOAbI O TOM, 4TO B NybAMUYHOE MpaBo
BXOAWUT B FPaA@HCKOE NMpaBO M MHOTME HOPMbl Ha-
XOASITCS NOA BAMSIHUEM 3TOrO Mpasa, YTo YUCTOE Ae-
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AEHWE YacTHoe - MyBAMYHOE HEBO3MOXHO, a Tak Xe
YTO rpaXkAaHCKOE MPaBO — OCHOBHANA OTPACAb NpaBga.

Temy 0 npuHUMMNE OAHOPOAHOCTU UMYLLLECTBEH-
HbIX OTHOLUEHWIM B YaCTHOM MpaBe OCBETUA AOKTOP
IOPUAMYECKMX HayK, npodeccop kadeppbl rpaxaaH-
ckoro npasa CapaToBCKOM roCyAapCTBEHHOW aKape-
mMuu npasa H. A. BAPUHOB. OH OTMETUA, YTO UMY-
LLLECTBEHHbIM OTHOLLIEHWUSIM BO BCEX OTPACASIX NpaBa
npucylla OAHOPOAHOCTb, TO €CTb BCE€ OHW OAHOrO
poAa U XapaKkTepa U CBsi3aHbl C MOAb30BaHWEM, BAA-
AEHWEM ¥ pacrnopsXeHNEM MMYLLIECTBOM (COOBCTBEH-
HOCTbIO). B pamkax AaHHOM npobAaeMaTrku ObiAK
3aTPOHYTbl HEKOTOPbIE aCMneKTbl NPUHLMNE OAHOPOA-
HOCTM MMYLLECTBEHHbIX OTHOLLUEHWK B YaCTHOM Mpa-
Be, KOTOPble AOAXKHbI paccMaTpuBaTbCs Kak OAMH U3
OCHOBOIMOAAralLlLMX MPUHLMUMNOB YaCTHOrO npaBa B
COBPEMEHHbIX YCAOBUSIX.

C poknapom «[oHATUE U BUABI UICTOYHMKOB Fpax-
AAHCKOrO npaBa», BbICTYMUA AOKTOP HOPUANYECKUX
HayK, Npodeccop, 3aBeAyroLnin Kadeapor rpaxaaH-
CKOro npaBa KMEBCKOro HauUMOHAAbHOIO YHUBEPCH-
TeTa MMeHU Tapaca LLleBueHka, YUAeH-KOPPECTOHAEHT
HAMpH YkpauHbl P. A. MAMAAHDBIK. Mo ero MHEHWIO,
AN OOCYXAEHUSI yKa3aHHaa TeMa ABASIETCH, NPEXAE
BCEro, NOTOMY, YTO FOPUAMYECKOE 3HAYEHUE WCTOY-
HUKa rPa)KAQHCKOro npaBa 3akAKUaeTcsl B TOM, YTO
AVLLb BbIPaXEHHbIE B TAaKOM UCTOUYHUKE HOPMbI Npa-
Ba MOTYT NPUMEHSATLCA AAA PEFYAUPOBAHUA COOTBET-
CTBYHOLUMX OTHOLLEHWK. POPMAAbHO HE MPU3HAHHbIN
UCTOYHMK MPaBa, Kak U UMEKLLMECs B HEM NpaBUAa
NMOBEAEHUS, HE MMeEET topuanUeckoro (oblieobsisa-
TEAbHOI0) 3HAYEHMUS.

O cucteme yacTHOro npaBa M POAM CcyaebHOM
NPaKTMKNU B COBEPLUEHCTBOBAHMM PaXXAAHCKOro 3a-
KOHOA@TEAbCTBA BbICTYNMUA C AOKAGAOM AOKTOP HOpU-
AMUECKMX HayK, Npodeccop, 3aBeayroLMi kadeppon
rpaXaaHCcKoro npaBa YpaAbCKOM TOCyA@pPCTBEHHOM
topuanueckon akapemunn 6. M. TOHFANO. OH OTMETHA,
YTO B MPEAMET rpaxAaHCKOro npaBa BXOAAT KOpropa-
TUBHbIE OTHOLLIEHUS, @ TaK Xe, UTo NyOANUYHOE U YacT-
HOe NpaBo HAaAOTPACAM NpaBa U UMEHHO OHKU ONpeAe-
ASIHOT, KAKUMUM BYAYT OTHOLLIEHUS! B PEAAbHOCTU.

CpaBHUTEABHOMY aHaAM3y KaTeropuaabHOro ar-
naparta WMHCTUTyTa OTBETCTBEHHOCTM B IPaAaHCKMX
koaekcax cTpaH CHI 6bIA0 MOCBALLEHO BbICTYNAEHUE
AOKTOpa HOPUAMYECKUX HayK, npodeccopa kadeapbl
rpaxAaHCKOro npaBa M npouecca PUAUYECKOTO
dakynbteTa [1epMCKOro roCyAapCTBEHHOIO YHUBEP-
cuteta O. A. KY3HELIOBOW, kotopasi BbicTynuAa C
OAHOMMEHHbIM AOKAAAOM Ha TeMy «KateropranbHbIn
annapart UHCTUTyTa OTBETCTBEHHOCTU B MPaXAaHCKMX
Koaekcax ctpaH CHI». OHa oTMeTMAQ, UTO NOCTPOEeHUEe
KaTeropuMaabHOro annapata MHCTUTYTa rpaXAaHCKO-
NpPaBOBOW OTBETCTBEHHOCTU 3aAaCT MPaBUAbHbIN
BEKTOP €ro WMCMOAb30BAHUSA B WMHbIX WHCTUTYTax M

CYOMHCTUTYTaX rpaXKAQHCKOro npaga, YTo MO3BOAWT
YCTPaAHUTb B HUX AYOAMPOBAHUE OOLLMX MOHATUIA U
AACT BO3MOXHOCTb BbISIBUTb TEPMUHbI, KOTOPbIE HYX-
AaTCA B AeGUHUPOBAHUN.

AOKTOp HOPUAMYECKUX HayK, npodeccop, 3aBe-
AYIOLLMIA OTAEAOM NPOBAEM Pa3BUTUA HALMOHAABHO-
ro 3akoHopaTenbCcTBa MHCTUTYTa 3aKOHOAATEALCTBA
BepxoBHOM Papbl YKpawHbl, UYAEH-KOPPECMOHAEHT
HAMpH YkpauHbl P. A. CTEQAHUYK B cBOEM BbI-
CTYNAEHUW 3aTPOHYA MPOBAEMY, CBA3AHHYI C «3a-
KOHOA@TEAbHbIMU AOATAMW» TPAXAAHCKOIO 3aKOHO-
AaTeAbCTBA. OH OTMETMA, UTO Ha CEroAHALIHWI AEHb
MpaxAaHCKUMIM KOAEKC YKpaWuHbl ABASIETCA KOAEKCOM
«MacCMOHAPHOro TUMNa», YT0 AOAKHO obecneunBaTb
eMy CrnocobHOCTb 4YyBCTBOBaTb M OMNEPATUBHO OTO-
6paxaTtb B CBOMX HOPMax NMOCAEAHWE TEHAEHLIMU U3-
MEHEHUI B 0B6LLECTBEHHbIX OTHOLIEHMAX. N MMEHHO
3TU WU3MEHEHUS, KOTOpPble AOKAAAYMK Has3BaA «3a-
KOHOA@TEAbHbIMW  AOATAMW», Ha CErOAHS AOAXHbI
cnoco6CcTBOBaTh CYLLECTBEHHOMY YAYYLLIEHUIO €ro
COAEPXaHUA.

AOKTOP HOPUAMYECKMX HayK, npodpeccop kade-
APbI FPaXAAHCKOro npaBa KMeBCKOro HaUMOHAABHOIO
yHuBepcuteta UMeHu Tapaca LleBueHka - A. B. A3E-
PA BbICTYMWMA C AOKAGAOM, B KOTOPOM 0OpaTUA BHU-
MaHWe Ha npobAembl, BO3HMKaOLIME B Mpolecce
npUMeHeHUs paXXAaHCKOro KoAekca YKpawuHbl U
choOpMyAMpOBaA PAA NMPEANOXEHUI MO YCOBEPLLEH-
CTBOBAHMIO rpaxxAaHCKOro 3aKOHOAQTEAbCTBA.

OTHOCMTEABHO NMPOBAEMbI MPUMEHEHMWS 3aLLMTbI
M camMo3alluuTbl CYObEKTUBHbIX TPaXAaHCKMX MNpas.,
KOTOPbl€ BO3HMKALOT B TEOPUU FPaXA@HCKOro npasa m
Ha NPaKTUKe UX NPUMEHEHMUS, BbICTYMUA AOKTOP tOPU-
AMUECKKX HayK, Npodeccop, 3aBeayroLLMi kadeppon
rpaxaaHckoro npasa Ne 2 HauuoHaAbHOro yHUBEp-
cuteta «fOpuanyeckass akapeMusa YKpauHbl MMEHM
ApocnaBa Myaporo», uaeH-koppecrnoHaeHT HAlMpH
YkpauHbl B. A. APOLKUN.

Tak, N0 ero MHeHUI, caMo3alluuTa CyObeKTUB-
HbIX TPaXAAHCKUX MNpaB SABASIETCS €AMHCTBEHHbIM
crnocobom peanmsaLm HEHOPUCAMKLMOHHOW GOPMbI
ux 3awmtbl. MpobAaemy COCTaBASIET BO3MOXHOCTb
YUYaCTHMKOB TpPaAA@HCKMX MPaBOOTHOLLIEHWH, TaKuX
Kak roCyAapcTBO, OpraHbl rOCYyA@pPCTBEHHOM BAACTU
WAW OpraHbl MECTHOIO camoynpaBAEHUS ObiTb CyOb-
ekTamMmu camosalmTbl. OCOBEHHOCTU KX cTaTyca 3a-
KAKOYALIOTCS B TOM, UTO OHM, Kak NpaBUAO, MOTYT pea-
AM30BaTb CBOE NMPaBO Ha 3alUUTY AULLb Yepes Apyrue
KOMMETEHTHbIE (OPUCAUMKLMOHHbIE) OpraHbl.

AOKTOp HOpUAMUYECKMX HayK, npodeccop, 3a-
BEAYHOLLMIA KadeApOor TpaxAaHCKOro WM MpPeAnpuHU-
mMaTeAbckoro npaBa KasaHckoro ([TpMBOAXCKOrO)
depepanbHoro yHuBepcuteta M. HO. YEABILLUEB BbI-
CTYNUA NEPEA y4aCTHUKaMU U CAYLLATEAIMU KOHde-
PEHLIMK C AOKAAAOM «COBpPEMEHHAsA POCCUICKAs AOK-
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TPUHA CMOPTMBHOIO MpaBa: Ha MyTUM CTAHOBAEHUS».
OCHOBHbIM CoAepPXaHWEM AOKAaAA BbIAO OCBELLEHNE
Tex NPobAEM, KOTOPblE BO3HUKAKOT Ha NpakTuke B PO
Npwu PEryAMpoBaHWM OTHOLLEHUI MEXAY YYaCTHUKAMMU
B cdhepe cnopra.

O NOHATUKM U NMpPU3HaKax FHOPUAUYECKKX AULL Bbl-
CTynuMAa C AOKAAAOM 3aBepaytolllas kadeApor rpax-
AaHckoro npasa Ne 1 HaunMoHaAbHOro yHMBepcUuTeTa
«HOpuanueckan akapemMmust YKparHbl MMeHU ApocaaBa
Myaporo», uaeH-koppecnoHAeHT HAlMpH YkpauHbl,
npodeccop B. N. BOPUCOBA. OHa npoaHaAn3upoBa-
Aa AeraAbHO€ OnpeAeAeHUe MOHATUS FOPUAUYECKOTO
AMLA, a TaKXe 3aTPOHYAa OCHOBHbIE TEOPETUUECKHUE U
npaktnueckre npobaemMsbl, CBA3aHHbIE C CYLLECTBEH-
HbIMW MPU3HaAKaMKU FOPUANMUECKOTO AULIA.

AOKTOP HOPUAMYECKMX HayK, Npodeccop, YAEH-
koppecnoHaeHT HATMpH YkpauHbl, npodeccop Kade-
APbl TPaXAaHCKOro npaBa KMEBCKOrO0 HalUMOHaAb-
HOro yHuBepcuteta UMeHW Tapaca LleBueHka E.
B. KOXAHOBCKAfl B cBOEM BbLICTYNAEHUM Ha TeMy
«HPOpMaumsi B AOrOBOPHbIX OTHOLLUEHWUSX» 3aTpo-
HyAQ aKTyaAbHble NPOOAEMbl, CBA3AHHbIE C OnpeAe-
AEHMEM MWHOOPMALMKU KaK OObeKTa IpaxAaHCKUX
NPaBOOTHOLLEHNN.

O mecTe poroBopa NMOXU3HEHHOIO COAEPXaHMS
B CUCTEME PaAXAAHCKO-MPABOBbIX 06A3aTEALCTB MO
3aKoHopaTeAbCTBY Poccun 1 YkpauHbl ¢ OAHOMMEH-
HbIM AOKAGAOM BbICTYMUA AOKTOP HOPUANYECKUX HaYK,
npodpeccop kadeppbl rpaxAaHCKO-NPaBOBbIX AUCLIM-
NAMH MOCKOBCKOW akapeMUU 3KOHOMMWKW WM MpaBa
A. B. BAPKOB. B cBOEM BbICTYNAEHWUM aBTOP YyKas3bl-
BaA Ha 3HAYMMOCTb AQHHOIO AOrOBOpa, a Takxe, YTo
B COBPEMEHHbIX [paxaaHCKMUX KoAekcax Poccun u
YKpauHbl CAeAYET YTOUHUTb MECTO AOrOBOPOB PEHTHI
N NMOXU3HEHHOIO COAEPXAHUS C MKAUBEHUEM.

KaHAMAAT HOPUAMUYECKMX HayK, AOLEHT Kade-
APbl TpaxpaHckoro npaBa HOpuanyeckoro dakyAb-
TeTa CaHkr-lMetepbyprckoro rocyAapCTBEHHOI0O

YHuepcuteta A. A. NMABAOB BbICTYNMA C AOKAGAOM
Ha TeMy «O CyLLHOCTM COAMAAPHbLIX 06513aTEALCTB».
OH OTMETHUA, UTO BCE MHOMOUYUCAEHHbIE AOKTPUHAAb-
Hble OOBbSACHEHMSI CYLLHOCTM COAMAAPHOIO 06053a-
TeAbCTBa B 0000LIEHHOM BMAE MOIYT ObiTb CBeae-
Hbl K ABYM TEOPUAM - TEOPUW E€AMHCTBA W TEOpPUH
MHOXECTBEHHOCTH.

O npuHUMNax NOCTPOEHUA U PYHKLMOHUPOBA-
HUSA CUCTEMbI TPaXAQHCKO-NPaBOBbIX OXPaHAEMbIX
3aKOHOM MHTEPECOB BbICTYNMMAA C AOKAAAOM KaHAMAAT
FOPUMAMYECKMX HAyK, AOLIEHT, 3aBeaytollan kadeppon
rpaXAaHCKO-NPaBOBbIX AUCLMIAMH XapPbKOBCKOMO Ha-
LIMOHAAbHOIO YHUBepcutetTa uMmeHu B. H. KapasunHa
M. B. BEHEAMKTOBA. OCHOBHbIM COAEPXaHWEM Bbl-
CTYNAEHUS1 BbINO YKa3aHMe Ha TO, YTO HEOHXOAMMbIM
ABASIETCA CUCTEMHbIN MOAXOA K M3YUEHUIO MHTEPECOB
M NMOCTPOEHMA MX KhACCUdUKALIMM, KOTOPbIA AOAXKEH
YUMTbIBaTb KauYeCTBEHHYIO Crneumduky M YHUKaAb-
HOCTb 3TOM CUCTEMbI, @ TAKXe CTPOUTb CaMy CUCTEMY
Mo YEeTKO OMPEeAEAEHHbIM MPUHUMNAM C TeM, YTOObI
OHa M B AaAbHENLLIEM pa3BMBaAacb U GYHKLIMOHUPO-
BaAa COrAaCHO HUM.

3aKAIOUMTEABHBIM  BbICTYMAEHUEM Ha NAeHap-
HOM 3acepaHWM KOHPEepPEHUMU ObIA AOKAAA KAHAMAS-
Ta IOPUAMYECKMX HayK, npeacepaTenss MaAMHOBCKOIoO
panoHHoro cyaa r. Oaeccol A. I. AMMAHA, B pamkax
KOTOPOro BblAa 3aTPOHYTa CYLLIECTBYOLLIASA B CyAeHHOM
npakTrke NpobAemMa, CBsI3aHHasA C BO3MOXHOCTbHO TOA-
KOBaHWS HOPM, PETYAUPYIOLLMX OAHOPOAHBIE NPABOOT-
HOLWIEHKUA, OAHOBPEMEHHO U [TAeHyMOM BepXoBHOro
cyna YKpauHbl, ¥ BbICILIMM XO3AMCTBEHHBIM CYAOM
YKpauHbl. PelueHnemM paHHOM NpobAeMaTiku, No CAo-
BaM, AOKAAAUMKA, MOXET ObiTb ypEryAMpoBaHMe 3Toro
BOMpOCa Ha 3aKOHOAATEAbHOM YPOBHE.

Mo utoram paboTtbl KOHPEPEHLMN ee opraHu3a-
TOpaMM U y4aCcTHUKaMU BbIAU CAEAAHbI BbIBOAbI O Lie-
AeCco0bpa3HOCTV MPOBEAEHMS TAKMX HayUHbIX BCTpeY
€XEroAHO.
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IHOOPMALUIA ANA ABTOPIB

Ao nybAaikauii B XXypHaAi y BUTASIAT cTaTen NPUAMAKOTbCS Pe3yAbTaTU OPUTiHAABHMX HAyKOBMX AOCAIAXKEHD,
AKi paHille He APYKYBaAMCA i MIATOTOBAEHI Ha YKPaIHCbKIl, POCIMCBKIN Y/ @aHTAIMCbKIA MoBax. [1pu ix NiAroToBLi
NPOCUMO AOAEPXKYBATUCH UNHHUX CTAHAQPTIB AAST APYKOBaHMX GaxoBUX Npalb.

CTpykTypa cTaTTi NOBMHHA 6yTH UiTKo BU3HaYeHa. CTaTTa NOBMHHA MiCTUTU TaKi HEOOXiAHI EAEMEHTH:

1. MocTaHOoBKa NpobAeMM.

2. AHaAi3 0CTaHHIX AOCAIAXEHD i NyBAIKaLi, B AKMX 3aM04aTKOBaHO PO3B’'si3aHHA AQHOI NPoBAEMMU.

3. Merta crarri.

4. Buknap OCHOBHOIO Matepiany.

5. BUCHOBKM 3 AOCAIAXKEHHS | NEPCNEKTUBU NMOAAAbLUMX PO3BIAOK Y LIbOMY HaMpsmi.

O6¢ar cTatTi He noBuHeH nepeBuulyBati 0,5 Ap. apk. (20 Tic. 3HaKiB = 12 cTOp.), HAYKOBOroO MOBIAO-
MAEHHS — A0 0,25 apk. (A0 6 cTop.), peueHsii - Ao 0,15 apk. (A0 4 ctop.). LpundT: Times New Roman; kerab 14,
iHTepBan — 1,5. lonsi: BEPXHE Ta HUXHE — 2 CM, AiBe - 3 cM, npaBe - 1,5 cm.

Ha nouatky pykonucy HeobxiaHo 3a3Hauatn YAK, aAaHi npo aBTopa Ta Ha3By CTartTi.

MNepeAik BUKOPUCTaAHUX AITEPATYPHUX AXKEPEA CAIA HABOAWUTU B KiHLI CTaTTi B MOPSAAKY NOABU BiAMNOBIAHWX
nocuaaHb. Mpr 0GOPMAEHHI CNIUCKY AiTepaTypu CAip AOTPUMYBATUCS BUMOT (AMB.: BroneTeHb Buuioi atectauin-
Hoi koMicii. - 2009. - Ne 5. - C. 26 - 30) Ta aepxaBHoro ctaHpapty ACTY IOCT 7.1:2006 «Cuctema cTaHAQpTiB
3 iHpopmalLli, 6ibAioTEUHOI Ta BMA@BHMYOI cnpaBu. bibaiorpadiuHunii 3anuc. bibaiorpadiuHmii onuc. 3aranbHi
BUMOIU Ta NpaBuAa CKAAAQHHS».

Y TEKCTi CTaTTi NOCUAAHHA Ha BUKOPUCTaHI AiTepaTypHi AXXepeAa CAip 3a3HavaTn NopsAKOBMM HOMEPOM,
BUAIAEHUM ABOMa KBappPaTHUMU AYXXKaMM, 3riAHO 3 MEPEAIKOM AXKEPEA (NO3MLIA LMTOBAHOIO BUAQHHSA Y CIIMCKY
AiTepaTypM, CTOpiHKa).

lMicAs cnMCKy BUKOPUCTAHMX MaTepianiB NoAaTbCA aHOTaLlii TPbOMa MOBaMM (YKpaiHCbKa, pOCiMcbKa, aH-
rAiMCbKa). AHOTaLis Ma€ MICTUTUK: NPi3BMLLE Ta iM’A aBTOpa, Ha3BY CTaTTi, CTUCAUI BUKAGA 3MICTY CTaTTi, KAHOUOBI
CAOBa (A0 AECATU OKPEMMUX CAIB a0 CAOBOCTOAYUEHD).

A0 pepaKLiMHOT KoAeril HeobXxiaAHO HapicAaTh:

- TEKCT CTaTTi Ta iHGOpMaLiMHy AOBIAKY MPO aBTOpPa Ha eAeKTPOHHOMY HOCii. IHpopmaLiiHa AOBiAKA Mae
MICTUTW: NpPI3BULLIE, iM'A, N0 6ATbKOBI (MOBHICTIO), HAYKOBUI CTYMiHb, BUEHE 3BaHHSA, Micle poboTu i nocaay, no-
LUTOBY aAPECY, KOHTAKTHUIM TEAEDOH, appPeCy EAEKTPOHHOI MOLLITH).

- pekoMeHAaUito kKadeppu (BiaAiAy) BULLIOIO HaBYaAbHOrO abo HayKoBOro 3akhapy (y ¢opmi BUNWUCKKU 3
NPOTOKOAY) ab0 peLeH3ito KaHAMAATA UM AOKTOPa HaykK i3 BiAMOBIAHOI creLiaAbHOCTI (AASt aBTOPIB 63 HayKoBOro
CTYNneHs).

A60 HaaicAaTV Ha eA. MOLTY peaKoAerii chasopis@ukr.net eAeKTPOHHWI BapiaHT cTaTTi, AOBIAKM Ta PeLIEH3Ii.

IHpopMaLito LLIOAO OnMyOAIKyBaHHSA CTaTTi MOXHa OTPMMAaTK Ha Kadpeapi LMBIAbHOTO NpaBa HaljioHaAbHOro
yHiBepcuTeTy «OAechbKa opUAMYHA akapeMis» 3a appecoto: 65009, m. Oaeca, ByA. [NioHepcbka, 9, kab. 41, TeA.:
719-88-11. E-mail: chasopis@ukr.net

3a 3MiCT Ta AOCTOBIpHICTb HaAAHOI iIHGOPMaLii BiANOBIAAABHICTb HECE aBTOP.

3pa3ok opopmMAeHHA cTaTTi
YAK

MeTpoBa CBitAaHa IBaHiBHA,
KaHAMAAT FOPUAMYHKUX HaYK, AOLEEHT Kadeapu...

O®EPTA AIK CTAAIA YKAAAEHHA LMBIABHO-NMPABOBOIO AOroBOPY

OcHoBHMM TeKkcT [1, ¢. 23]...
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