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‘ METOAOJIONYHI 3ACAAN BAOCKOHAJIEHHSA
LMBIJIbHOIO 3AKOHOAABCTBA YKPAIHM

YAK 347.23(477+478).001.36

XapurtoHoB EBreHuit Oneroeuu,

AOKTOP HOPUAMYECKKX HaYK, Npodeccop, YAeH-koppecnoHAEHT HATpH YkpauHbl,
3acAyXXEHHbIN AEATEAb HAYKM U TEXHUKK YKpauWHbl, 3aB. KaheApbl rPaXXAaHCKOro npasa
HaunoHanbHOro yHuBepcuteTa «Opecckas topuaAnYecKasa akapeMus»

Hexur EkatepuHa leoprueBHa,

KaHAMAAT IOPUAUUYECKMX HAYK, AOLEHT KadeApbl rpaxAaHCKOro npasa
HaunoHanbHOro yHMBepcuTeTa «0aecckas topuANYecKas akapeMus»

KOHUEMNUWUA TPAXKAAHCKOIO 3SAKOHOAATE/IbCTBA,
PEFTYIUPYIOLWEIO OTHOWEHUNA COBCTBEHHOCTHU
B YKPAUHE U PECINNYBJIUKE MOJ1IAOBA

U3 BaXXHENLLMX SAEMEHTOB OTHOLLUEHWUI B 00-
LLIECTBE, KOTOPble OTOOPaXatoT pacnpeaereHe mate-
pUanbHbIX BAAr MeXAy ero YaeHamu. NoaTomy Heyau-
BUTEAbHO, YTO BOMPOChI MPABOBOr0 PEryAMPOBAHMUSA
OTHOLLEHNN COBCTBEHHOCTN C AABHUX MOP SABAAOTCS
06BEKTOM MPUCTAABHOIMO BHUMAaHMWA UCCAEAOBATENEN.
Mpobremamn npaBa COOCTBEHHOCTU 3aHU-
MaAUCb MHOTME BbIAAIOLLMECH YyUYEHble, Takue, Kak
C. C. Anekcees, W. A. MokpoBcknit, M. M. Arapkos,
E. A. CyxaHoB 1 MHOrue Apyrue, Ho Tema 3Ta ocTaeT-
CSl HencyepnaemMmomn AN AAAbHENLLWX MCCAEAOBAHUN.
B uactHOCTW, 0CODbIM MHTEPEC NPEACTABASIET CpaBs-
HUTEABbHbIN aHAAM3 3aKOHOAATEAbHbIX MOAOXEHUIN O
cobCcTBEHHOCTU B YKpanHe u Pecnybarke MoapoBa,
YTO MO3BOAUT MPOCAEAUTb CNELUPUKY 3aKOHOAATEAb-
HbIX MOAXOAOB K PeLUEeHUIo NpobAeM NpaBoBOro pe-
rYAMPOBaHWSI OTHOLLEHWI COOCTBEHHOCTU B YCAOBMUSIX
CTAHOBAEHMWA PbIHOYHON 3KOHOMUKU. OTMEUYEHHOE U
ABAAIETCH LEAbIO HACTOSILLErO UCCAEAOBAHMUS.
B Hanbonee obLiem BUAE, COOCTBEHHOCTb MOX-
HO OMPEeAEAUTb KaK OTHOLLEHUS MEeXAY AHOAbMMK NO
NMoBOAY BELLEN, B KOTOPbIX OAHW AML@ - COBCTBEHHU-
KM — OTHOCSTCA K BellaM Kak K CBOMM, a BCE WMHblE
AMLA - He COBCTBEHHWMKM - AOAKHBI OTHOCUTBCH K
3TUM BellaM KaK K Uy>XMM U BO3AEPXUBATbCS OT AlO-
ObIX MOCAraTeAbCTB Ha HUX.
OTHOLLEHMA COBCTBEHHOCTU ABAAKOTCA BOAEBbI-
MW, NMOCKOAbKY 6€3 OCMbICAEHHbIX, LEAeHanpaBAEH-
HbIX AEWCTBUN AHOAEN BO3HWKATb HE MOryT. MMeHHO
B CMAY HaAMuMA B HUX BOAEBOrO 3AEMEHTA OTHOLLE-

OTHOLIJeHVIFl COBCTBEHHOCTU ABASIFOTCA OAHUM

HUSE COBCTBEHHOCTM MOTYT BbITb 06BLEKTOM NPABOBOrO
pPeryAsMpoBaHus.

CnepoBaTenbHO, COHBCTBEHHOCTb — 3TO 0OLWIECT-
BEHHOE OTHOLLIEHME, KOTOPOE XapaKkTepusyetcs ABY-
MSl OCHOBHbIMW MpuU3HaKamu: 1) OHO BO3HUKAET
Nno NOBOAY BeLLEN (MMYLLECTBA); 2) UMEET BOAEBOE
CoAEpXaHue.

M3 nepBOro npuaHaka BbITEKAET, UTO COOCTBEH-
HOCTb 3TO BCErpAa MMYLLLECTBEHHbIE OTHOLUEHUS WUAU
BO BCAKOM CAyYae, MOXET ObiTb HEMMYLLIECTBEHHbIM
OTHOLLEHWEM, CBA3AHHbIM C MMYLLECTBEHHbIM, Kak
3T0, Hanpumep, UMeET MECTO MPU MHTEAAEKTYAAbHOM
COBCTBEHHOCTH.

Hannune BTOpOro npuaHaka O3Ha4yaeT He
TOABKO HEOobXOAMMOCTb YyueTa BOAW COOCTBEHHMU-
Ka, HO W YCTAHOBAEHWE COAEPXaHWS W rpaHuL, ero
BOAEU3bSBAEHUS.

B cBA3K ¢ aTUM, CAeAYET OTMETUTB, UTO COHBCTBEH-
HUK MOXET COBepLUaTb OTHOCUTEAbHO CBOEN BELLM
BCe, UTO MPAMO He 3anpeLLeHo 3aKOHOM, UAWM He MPo-
TUBOPEYMT COLIMAABHOM NPUPOAE COBCTBEHHOCTH.

Boas cobCTBEHHUKA OTHOCUTEABHO peannsaLmm
BAQCTW HaA BeELLbiO, KOTopasi eMy NPUHAANEXHUT, Bbl-
paxaeTcs BO BAAAEHWM, MOAb30BAHUN U pacnopsixe-
HUK €eto.

Mpu 9TOM BAAAEHME O3HauaeT dakTnueckoe 06-
AaAaHWe cOBCTBEHHMKA BELLbHO, BO3MOXHOCTb BAMSATb
Ha Hee B AOOOW MOMEHT; NOAb30BAHWE PearnsyeTcs
nyTem A0ObIUM M3 BellM ee MOAe3HbIX (MoTpebutens-
CKWMX) CBOWCTB; pacrnopsixeHne o3HavaeT coBeplUeHne
OTHOCWUTEABHO BELLM AEWUCTBUIN, KOTOPbIE OMPEAEAAIOT
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ee cyabOy (OTUyXAEHWEe BELIW, YHUUTOXEHUE BELLM, OT-
Ka3 oT Hee u T.n.). OTCIoA@ CAEAYET, UTO BO BAAAEHUM
BELLbIO OTPAXAETCHA CTAaTUKA OTHOLLIEHWI COBCTBEHHOC-
TH, @ NPOLLECC NOAb30BaHUA U PACNOPSHKEHUA BELLAMMU
0TpaxaeT AMHAMWKY OTHOLLEHWUI COBCTBEHHOCTHU.

OpHaKo cyllecTByeT MHaa Tovyka 3peHusa. Ha-
npumep, E. A. CyxaHOB noaaraet, 4to OTHOLUEHWS
CTaTMKKM CODOCTBEHHOCTM CBfA3aHbl C OOAapaHUEM
UMYLLIECTBOM, OHW Bblipa)atoT CaMO COCTOSIHWE MpPU-
HaAAAEXHOCTU (MPUCBOEHHOCTN) MaTepUanbHbIX OAAr.
B oTAMUME OT 3TOr0, OTHOLLIEHMA AMHAMUKKW COBCTBEH-
HOCTM CBSI3aHbl C NEPEXOAOM UMYLLIECTBA OT OAHMX AUL,
K APYrMMm, OHU BblpaxaroTca B rnpouecce ABUXEHUA
ToBapa. TakoM Nepexoa MMyLLECTBA OT OAHOIO AULA K
APYromy MOXeT ObITb OCYLLECTBAEH B Pe3yAbTaTe AO-
roBopa MexaAy TOBapoOBAaAEAbLAMMU, NPUobpeTeHus
UMYLLECTBA B pe3yAbraTte HacAepoBaHMA AMbO B pe-
3yAbTaTe BO3MELLEHUA BpeAa, NPUYMHEHHOrO NpaBo-
HapyLI1TeAeM MoTepneBLLeMy U Ap. Takum obpaszom,
npaBo COBCTBEHHOCTU CMOCOOHO pPeryAupoBaTth He
AMHAMUKY, a CTaTUKy, T. €. TOAbKO YaCTb OTHOLLEHWI
COBCTBEHHOCTH.

OueBMAHO, pacXxoXAeHWe B Mo3uuuMax 3AeCb B
3HAUMTEAbHOM CTeneHn OOYCAOBAEHO Pa3AMUHbBIM
MOAXOAOM K OMPEAEAEHUID MOHATUA CcoBCTBEHHOC-
TM U NMOHUMAHUIO KaTeropuin «CTaTka OTHOLLUEHU»,
«AMHaMWKa oTHoweHu». E. A. CyxaHoB onpepensiet
COBCTBEHHOCTb Yepes3 KaTeropmto NPUCBOEHUS, a He
yepes KaTeropum BAAAEHMS, NOAbL30BaAHUA U pacmno-
psxeHus [1, c. 311 - 312]. lNoatomy ¢ ero no3numm
3TW OTHOLUEHUS, KaK TaKoBble, ECTECTBEHHO GUKCHU-
PYIOT COCTOSIHME «MPUCBOEHHOCTU» BELLEW, TO €CTb
CTaTUYHbIA MOMEHT. B 3TOM NA@HE MOXHO rOBOPUTb
0 TOM, YTO COBCTBEHHOCTb - 3TO CTaTUKa 0OLLECTBEH-
HbIX OTHOLLIEHMI MO NOBOAY MMYyLLECTBA. ECAM Xe ak-
LEHTUPOBATb BHUMAHUE Ha COAEPXKaHMM OTHOLLEHWUHI
COBCTBEHHOCTH, TO B HEM MOXHO AMbdEPEHLIMPOBATb
CTaTUYECKUE INEMEHTbI (BAAAEHME, COCTOAHUE Mpu-
CBOEHHOCTU MMYLLECTBA) U AMHAMUUYECKUE (MOAb30-
BaHWe, pacnopsikeHune, ynpaBAeHUE UMYLLIECTBOM).

AymMaeTcsa, UTO CHATO 3TO MPOTUBOPEYME, MO-
XET BbITb YyKa3aHUEM Ha TO, UTO B OTHOLLIEHUAX COOC-
TBEHHOCTU KaK CAOXHOM OOLLECTBEHHOM SIBAEHUM,
CYLLECTBYHOT CTaTU4Hble (BAGAEHWE) U AMHAMWYHbIE
(MoAb30BaHKe, pacnopsiXeHWe) aNeMEHTbI COAEPXKa-
HUA. OHX NPUCYLLM EMY BCErAa@ B COBOKYMHOCTH, HO B
3aBMCUMOCTU OT CUTyaLIMM MOTYT MEHSITb CBOE 3Haue-
HWE: BbIXOAWUTb Ha NePBbIN NAAH, BPEMEHHO He QYHK-
LMOHUPOBATb U T. M.

Mpu XxapaktepucTMke coBCTBEHHOCTM B COBET-
CKOM 3KOHOMWYECKOM W HOPUAMUECKOW AMUTEpaTy-
pe 6bIA0 NPUHATO pas3AMyaTtb TWUMbl COBCTBEHHOCTH,
CBOWCTBEHHbIE OMPEAEAEHHOMY 3Tany pas3BUTUSA
yenoBeyecTBa («0OLLLECTBEHHO-9KOHOMUYECKON GOp-
Maumun»). Tlpu 3TOM TPAAMUMOHHO pa3Anyasmd nep-

BOObITHOOOLWMHHbIA,  paboBAAAEAbUYECKUHN,  deo-
AAAbHO-KPEMOCTHUYECKUI,  KaNMUTAAUCTUUECKUI WU
COLMAAUCTUYECKWI TUMbl COOCTBEHHOCTH.

OAHaKO TakoW NOAXOA METOAOAOTMUECKM He on-
paBAbiBaeT cebsl, Kak OCHOBAHHbIN Ha YUYETE UCKAIO-
YUTEABHO XapakTepa MNPOU3BOACTBEHHbIX OTHOLLE-
HUK, K TOMY XXe TOAKYEMbIX AOCTATOYHO NMPOU3BOABHO.
OueBUAHO, B CBSA3U C 3TUM B KOHCTUTYLMU YKPaUHBbI,
paBHO KaK U B KoHCTUTYyUMM MOAAOBBI, HET YNOMMU-
HaHWI O TMNax COBCTBEHHOCTU, a AWLLb Ha3BaHbl ee
$OpMbI: YacTHas, rocyAapcTBEHHas, KOMMYyHaAbHas
CcOBCTBEHHOCTb (B MHTEPMPETaLMM MOAAABCKOrO 3a-
KOHOAATEAs! — YacTHas 1 nybAaMuHas cOOCTBEHHOCT).
Mo3ToMy rpaxAaHCKOE 3aKOHOAATEALCTBO YKpaWHbI
n Pecnybavkn MoapOBa He COAEPXMUT OMPEAEAEHUS
TMNa OTHOLUEHWM COOCTBEHHOCTH, a AWLLb AAET Xapak-
TEPUCTUKY ITUX OTHOLUEHWN, YCTAaHABAMBAET CyObek-
THbIA COCTaB M HEKOTopble 0COHEHHOCTM NPaBOBOrO
pexuma cobctBeHHoCTH (cT. 325 - 327 TK YkpauHbl
2003 r., 3akoHbl Pecnybanku MoapoBa «06 ynpasae-
HUKM NyBAMUYHOM COBCTBEHHOCTBLIO M €€ pa3rocyAapcT-
BAEHUW» OT 4 Mmas 2007 r., «O nybAUUHOM COBCTBEH-
HOCTM aAMUWHUCTPATUBHO-TEPPUTOPUANBHBIX EANHULY
oT 16 utona 1999 r., U paXe HbIHE yTpaTUBLUWE CUAY
3akoH YKpauHbl «O cobCTBEHHOCTM» OT 7 ¢deBpans
1991 r. n 3akoH Pecnybankn Moaposa «O cobCTBEH-
HOCTW» OT 22 AHBapsa 1991 r.).

Onupasicb Ha Takoe MoHWMaHWe COOBCTBEHHOC-
™, B UMBUAUCTUKE CTPaH, BOSHUKLLUMX Ha NOCTCOBET-
CKOM MPOCTPAHCTBE, TPAAMLIMOHHO Pa3AMYatoT NpaBo
COOCTBEHHOCTM B CyOBbEKTUBHOM M B OOBEKTUBHOM
CMbICAE.

MpaBo COOCTBEHHOCTU B CYObLEKTUBHOM CMbIC-
AE, B OMPEAEAEHUU YKPAMHCKOTO 3aKOHOAATEAS,
- 370 NpaBO AMUA Ha Bellpb (MMYLLECTBO), KOTOPOE
OHO OCYLUECTBASIET COOTBETCTBEHHO 3aKOHY MO CBO-
el BOAe, He3aBMCUMO OT BOAWM APYrMX AuL, (cT. 316
K YkpauHbl). 3akoHopaTeAb Pecnybanku MonaaoBa
onpeaAensieT MnoHaTUe cybbeKTMBHOro npasa cobc-
TBEHHOCTHM Yepes3 ero COAepXaHue, 3akpenaasa B u. 1
¢1.315 TK PM MNOAOXEHWE O TOM, UTO COOCTBEHHMKY
NPUHAAANEXMT NPaABO BAAAEHUSA, MOAb30BAHWUS U pac-
NOPSIXEHUS BELLBHO.

AeTanbHbl aHaAM3 NonoxeHur cT. 315 TK PM
MO3BOAAET MPUIATU K BbIBOAY, UTO CYLLIHOCTb CYObEKTUB-
HOro npaBa COBCTBEHHOCTM B MOHWUMaHUN MOAAGBCKO-
ro 3aKOHOAQTEASl CBOAMTCA K MOHATUIO, MPEAAOXKEHHO-
My 3aKOHOAATEAEM YKpaWuHbl. Tak, COraacHo 4. 3 CT.
315 'K PM, npaBo cobCcTBEHHOCTU MOXET ObITh Orpa-
HWYEHO 3aKOHOM, TO €CTb COBCTBEHHMK NPU OCYLLECT-
BAEHWM CBOEr0 NpaBa OrpaHUYeH paMKaMu 3aKoHa.
CoraacHo u. 4 ct1. 315 TK PM, «npaBo cobCTBEHHOCTH
BKAIOUaEeT B ceba cBOOOAY HE MOAb30BAThCH BELLbHOY,
TO €CTb NpaBoO COBCTBEHHOCTW BKAOYAET B cebs CBO-
60Ay COOCTBEHHMKA KaK NMOAL30BATbCS, Tak U HE MOAb-
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30BaTbCs MPUHAAAEXALLEN eMy Bellbto. Takum obpa-
30M, MOHATUE CYObEKTMBHOMO npaBa COOCTBEHHOCTU
no 3akoHopaTenbcTBY Pecnybamkn MoapoBa Takxe
CBOAMTCSI K COBOKYMHOCTM NMPaBOMOUYMUA COBCTBEHHM-
Ka B OTHOLLEHWU BELLM, KOTOPbIE OH OCYLLIECTBASIET MO
CBOEV BOAE W Ha CBOE YCMOTpeHMWe, Byayun orpaHu-
UeH Mpu 3TOM TOAbBKO NMPEANUCaHUAMU 3aKOoHa.

Mo cBoeW CyWHOCTM 3TO OMpPEeAEAeHMe Hamo-
MWHAET W3BECTHYID AedUHULMIO npaBa CcobOCTBEH-
HOCTM Kak «HEOrpPaHWYEeHHOr0 U WMCKAKUUTEABHOIO
rOCMOACTBa AMLA HaA UMYLLECTBOM», MPEANOXKEHHYIO
Opuapuxom Kapaom ¢oH CaBuHbU. OAHAKO B HEM
OTCYTCTBYET BblpaXXeHWe «rOCMOACTBO HaA Bellptor. B
CBA3M C 3TUM, MHTEPECHO OTMETUTb, YTO YacTb 1 CT.
314 npoekTta K YKpauHbl copepXana onpeseneHne
npaBa COBCTBEHHOCTU Kak «Haubonee MOAHOro npa-
Ba, KOTOPOE AMLO MMEET Ha UMyLLecTBO». OAHAKO B
OKOHYaTeAbHOM BapuaHTte K YKpauHbl 3T0 onpeae-
AeHUWE ObIAO YNPOLLEHHO U B ONPEAEAEHHON CTEMNEHM
YTPaTUAO «eCTECTBEHHO-MPABOBOE» 3ByYaHME.

Cneumdunyeckon HOBEAAOM YKPAMHCKOTO 3akKo-
HOAQTEALCTBA SABASIETCSI 3aKPEMNAEHHbIM 4acTbio 2
cT. 316 K YKpauHbl B pepakumm 3akoHa oT 19 utoHsa
2003 1. ocobbit BUA NpaBa COOCTBEHHOCTU - Mpa-
BO AOBEPUTEABHOM COOCTBEHHOCTM, BO3HMKalOLLEe
BCAEACTBME 3aKOHA UAM AOrOBOpaA YyNpaBAEHUSA UMY-
LLLecTBOM. [MOCKOAbKY NMpaBO AOBEPWUTEAbHOW COOC-
TBEHHOCTU MO CBOEMY MPOUCXOXAEHNIO, COAEPXKAHMIO
WU Ha3HaYeHWO ABASIETCSH, CKOpee, HOPUAMKO-TEXHU-
YECKMM TMPUEMOM OCYLLECTBAEHUS CYyObEKTUBHOIO
npaBa cobCTBEHHOCTM, YEM CaAMOCTOSTEAbHOM KaTe-
ropven BeLHOro npaBa, ero Xxapakrtepuctuka byaert
AaHa B cneuyasbHOM NMoAPa3AEAE 3TOM IAaBbI.

OcTaHOBMMCSA Ha CpaBHUTEAbHbIX acnekTax npa-
Ba COOCTBEHHOCTM B CYObEKTMBHOM CMbICAE, KOTO-
pble oTOOPaXeHbl B akTax rpaXxAaHCKOro 3aKOHOAA-
TeAnbCcTBa YKpauHbl U Pecnybankn MonpoBa.

CpaBHUTEABHbIM @HAAM3 3aKOHOAATEAbHbIX MO-
AOXEHUW YKpauHbl 1 Pecnybanku MoapoBa M03BO-
ASIET BbIAEAUTb CAEAYHOLLME XapaKTePHblEe NMPU3HAKK
npaBa cCOOCTBEHHOCTU Kak CyObeKTMBHOrO npasa:

1) 370 CAOXHOE MO COAEPXaHUIO CYObEKTUBHOE
rpaxAaHCKOe MpaBO AMLQA, KOTOPOE BKAKOUAET He-
CKOAbKO MPaBOMOYMIA COOCTBEHHMKA: NPaBO BAAAE-
HUS, MPaBO MOAb30BAHUA W MPABO PACMOPSXEHMUSA
nmyLectsom (cT. 317 'K YkpauHsbl, cT. 315 TK PM);

2) cybbektamu npaBa COOCTBEHHOCTU MOryT
6bITb BCE YYACTHWUKM TPaXAAHCKUX OTHOLLEHWI: du-
3MUYECKUEe AMLA, FOPUAMYECKUE AMLIA, FTOCYAAPCTBO U
WHble cyObeKTbl NybAnYHOro npaBa (cT. 2 K YKpauHbl,
CT. 2 TK PM). Mpwn aTOM cneunduKkom yKpamHCKoro 3a-
KOHOAATEALCTBA SIBASIETCS TOT daKT, UTo Kpyr cybbek-
TOB NpaBa COBCTBEHHOCTU ABAAETCHA HOAEe LMPOKUM,
YeM Kpyr y4aCTHMKOB TPaKAQHCKUX OTHOLLIEHWM, Or-
peaeneHHbi B cT. 2 TK YkpauHbl. B yactHOCTH, co-

rAacHo cT. 318 K YkpauHbl, KpoMe GU3UUYECKUX AULL,
FOPUAMYECKUX AWML, U NYOAMUYHO-COLIMAAbHbIX 06pa3o-
BaHUN, cybbektamu npaBa coBCTBEHHOCTU ABAAETCA
TaKXe YKPaUHCKUI HapoA;

3) Bce cybbekThbl NpaBa coOCTBEHHOCTU HOPUAU-
YEeCKM paBHbl, MOCKOAbKY 3aKOHOM YCTaHOBAEHbI paB-
Hbl€ YCAOBMWSA OCYLLECTBAEHUSA U 3aLLMTbI NpaBa cobc-
TBEHHOCTU (CT. 13 KOHCTUTYLMKN YKPaUHBbI, 4acTb 2 CT.
318 TK YkpauHbl, 4. 1 c1. 58 K PM). BmecTe ¢ 1em,
3TO He O3HayaeT, yTo CyLLECTBYET OAMHAKOBLIN Npa-
BOBOW pexXuM AN BCeX $OpM COBCTBEHHOCTW: XOTA
YacCTHbIM COBCTBEHHMK W FOCYAAPCTBO, Kak CyObeKTbl
npaBa cobBCTBEHHOCTU, paBHbl MepeA 3aKOHOM, HO
06beM, HaszHaueHWe, MOPSAOK OCYLLECTBAEHMSA 3TUX
npaB pas3AWYHbI;

4) 06bLEKTOM MNPaABOOTHOLLEHWIA COBCTBEHHOCTH
MOXeT OblTb At0Bas WHAMBMAYAAbHO OMpPEAEAEHHasn
Belllb. PopoBbIe Bely MoryT ObiTb 06bEKTOM npaBa
COOCTBEHHOCTM MpPU YCAOBWMM WX WHAMBWMAYaAU3ALMM
(cneumanbHan ynakoBka, MapKMpoBKa, HAAMUCK U T.1.);

5) npaBy cCOBCTBEHHOCTM MPUCYLLE TaK Ha3blBa-
emMoe «MpPaBUAO CAEAOBAHMS», KOTOPOE MpeanoAara-
€T, UTO NpaBO COBCTBEHHOCTU «CAEAYET» 3@ BELLbLO, B
UbKX Obl PyKax OHa HW HAXOAMAACH;

6) nNpaBo COBCTBEHHOCTM B CAyyasXx ero orpa-
HUYEHMSA MMeeT cnocoBHOCTb K «CaMOBOCCTaHOBAE-
HWtO». Hanpumep, cepBUTYT orpaHnunBaeT (obpeme-
HsieT) npaBo cobectBeHHOCTM (cT. 401 K YkpawuHbl,
cT. 428 TK PM). Ho nocae cmepTtn cepBuUTyapus
npaBo cOBCTBEHHOCTM BOCCTAaHABAMBAETCS B MOAHOM
obbeMe. 3T0 CBOMCTBO NpaBa cOOCTBEHHOCTU MOXET
ObITb TAKXE HAa3BaHO «MPUHLIMNOM 3AACTUUYHOCTU Npa-
Ba COOCTBEHHOCTM».

XapaKkrepuctuka npaBa cCOOCTBEHHOCTU B CyOb-
EKTUBHOM CMbICAE, KaK OAHOW M3 CaMbIX CAOXHbIX
FOPUAMUYECKUX KAaTETOPUIA, HE MOXET ObiTb CBEAEHA K
N3NOXEHUIO MOAOXEHUIN HOPUAMUECKMX HOPM, a NPeA-
noAaraeT ee aHaAu3 TakxXe M 3a NpepenaMn 3aKOHO-
AATEAbHbIX KOHCTPYKLMHA.

Moatomy, panee ByaeM BecTu pedb 06 oleHke
coAepXaHus NpaBa COOCTBEHHOCTM U C TOUKM 3PEHUS
AOTMAaTUYECKON (OLEHKM HOPM FPaAaHCKOro 3aKo-
HOAQTEABCTBA), M C TOUKMU 3PEHUSA KOHLEMTYaAbHOM
(yunTbiBasi MOAOXEHUA LMBUAUCTUUYECKOW TEOPUM OT-
HOCWUTEABHO NpaBa COOCTBEHHOCTH).

NTaK, KOHLENUMA TPaxAaHCKOrO 3aKOHOAATEND-
cTBa YKpauHbl U Pecnybavkn MoapoBa Mo 3tomy
Bonpocy, 3adukcupoBaHHasn B CT. 317 TK YKkpauHbl n
cT. 315 K PM cOOTBETCTBEHHO, UCXOAWUT U3 TOTO, YTO
COAEpPXaHWe npaBa COBCTBEHHOCTU B CyObEKTUBHOM
3HAYEHMU COCTOMT M3 Tpex «npaB» COOCTBEHHWKA:
1) npaBa BAAAEHUSA BELLbIO; 2) NpaBa NoAb30BaHUSA
Belbto; 3) NpaBa pacrnopsiKeHUs BeLUbHO.

1) MpaBo BAAAEHUA — 3TO HOPUAMYECKAS BO3-
MOXHOCTb GaKTUYECKOrO BAUSIHMA Ha BelLLlb.
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B cBA3K ¢ TeM, UTO BAAAEHUE BblBaET 3aKOHHbIM
— OCHOBa@HHbIM Ha 3aKOHE, U HE3aKOHHbIM — MPOTU-
BOMPaBHbIM, MHOTA@ B LIMBUAMCTUUECKOW AUTEpPATYpE
OTMEeYaeTcsi, UT0o AAHHOE AEAEHME MOXET KacaTbCs
BAAAEHWSA BOOOLLE, TO ECTb, U BAAAEHWS, KAK INEMEH-
Ta npaBa cobcTBeHHoCTH [2, ¢. 172]. OpHako, noc-
KOABKY PEYb MAET O «MpaBe BAAAEHUSA», TO, OUEBUAHO,
CAEAYeT NPU3HaTb, YTO OHO BCErAa@ MOXET ObITb TOAbKO
38KOHHbIM, @ CAEAOBAaTEAbHO, NMOHATUE «HE3AKOHHOE
BAAAEHME» MOXET NMPUMEHSATLCA TOABKO K daKTUiec-
KOMY BAQAEHMUIO.

2) MNpaBo NOAL30BaHUA — 3TO KOPUAMYECKAN BO3-
MOXHOCTb M3BAEKaTb MOAE3Hble (MoTpebutenbckue)
CBOWCTBA BELLM.

[MoAb30BaHME MOXET OCYLLECTBASTbCA MyTEM
COBEPLUEHUA DaKTUUYECKUX AEWCTBUI (MOAb30OBaHWE
AMYHBIMUW BellaMu, NPOXWBAHWE B AOME M T. Mn.).
Bwmecte ¢ TeM, OHO MOXET COCTOSITb U B UCMOAL30Ba-
HUX NOTPEOUTEABCKMX CBOWMCTB BELLM MPU MOMOLLM
AEWVCTBUI tOPUAMYECKUX (MPEAOCTaBAEHUE BELUM B
apeHAy U TeM caMbliM MOAYUYEHWE COOTBETCTBYHIOLLEM
NpUBbLIAK OT ee UCMOAL30BaAHUSA).

Cnepyer OTMETUTb, UYTO B CBOE BpPEMS B PUMC-
KOM YaCTHOM MpaBe NpaBO Ha MOAyYEHME MAOAOB U
AOXOAOB pacCMaTpMBaAOCb KakK CaMOCTOATEAbHOE
npaBomMmoune cobctBeHHUKa - jus fruendi [3, c. 324].
OAHaKo C ONpeAENEHHOM CTENEHbK YCAOBHOCTM MOX-
HO cuuTaTb, YTO Takasi BO3MOXHOCTb OXBaTblBaeTCs
NMPaBOMOYHOCTbK) MOAb30BaHMUSA, OCYLLECTBASEMOM
nyTemM COBepLUEHUS COBCTBEHHUKOM HOPUAUYECKMX
AENCTBUMN.

3) NpaBo pacnopsaxeHnss COCTOUT B HOPUANYEC-
KOW BO3MOXHOCTW CODOCTBEHHMKA OMPEAEATb GaKTU-
UECKYIO U HOPUANYECKYHO CYALDY BeLM.

OnpepeneHne pakTMueckom cyabbbl BELLLM COCTO-
UT B UBMEHEHWNN e€ U3NYECKOW CYLLLHOCTU, BMAOTb AO
MOAHOTO YHUYTOXeHMA. KOpuanyeckasa cyabba BeLum
MOXeT ObITb onpeaeseHa MnyTeM nepepayvn npasa
COBCTBEHHOCTU APYrOMY AWMLY WAM NyTEM OTKasa OT
npaBa Ha BelLLlb.

CnepyeT 06paTUTb BHUMaHWE Ha TO, YTO MMEH-
HO BCAEACTBME TOrO, YTO PacCrnopsiKEHME BELLbIO CO-
CTOWUT B Nepepaye npaBa cOOCTBEHHOCTH, NOAYYEHUE
NMAOAOB M AOXOAOB (OT MPEAOCTABAEHUSA BELLM B HAEM
M T. N.) B UMBUAUCTMKE OObIUHO OLIEHMBAIOT Kak pea-
AM3auMI0 nNpaBa pacnopshxeHus. OpHaKo, 3akAaouas
AOroBOp Haima, cOBCTBEHHUK HE UMEET B BUAY MNe-
pepady npaBa cobcTBeHHOCTU. OH NpepocTaBASIET
BEllb AWLIb BO BPEMEHHOE MOAb30BaHWe. Ero npa-
BO COOCTBEHHOCTM Ha Bellb He MpekpallaeTcs, a
peanmM3yeTcs MyTeM MCMNOAb30BaHMA BO3MOXHOCTU
BPEMEHHOW Nepeaaun BellM 3a NAaTy APYromy AMLy.
CaepoBaTEABHO, MOAYYEHKE MAOAOB, AOXOAOB, NPUOLI-
AM MPEACTaBASIETCSA HEONPaBAAHHbLIM paccMaTpuBaThb
KaK pasHOBMAHOCTb MpaBa PacnopsXeHMs BeLLaMU.

B COBOKYyNnHOCTM TpPWM MPABOMOYHOCTU COOC-
TBEHHMKA 06pa3ytoT KAACCUUECKYHD AN COBETCKOIO
M TOCTCOBETCKOIrO TPaXAaHCKOro MpaBa <«TPUaAY»,
00bIYHO MCMOAB3YEMYIO AASl XapPaKTEPUCTUKU MpaBa
COBCTBEHHOCTU B CYObEKTMBHOM CMbICAE.

OAHaKo, Takasi XapakKTepUCTUKa COAEpPXaHUs
npaBa cOOCTBEHHOCTU B CyOBEKTUBHOM CMbICAE Bbl-
3blBAET BO3PaXeHMS.

B uactHoctH, caepyeT obpaTtUTb BHUMMaHWE Ha
HETOUHOCTb B OMPEAEAEHMU CAMOrO MOHATUSA COAEP-
XaHWsA npaBa COOCTBEHHOCTW, KOTOpPOE COCTOMT B
TOM, YTO OHO MPOM3BOAMTCH Be3 yueTa NOHATUA M 00-
LLEN XapaKTepPUCTUKU CyObEKTUBHOIO rpaXAaHCKOro
npaBa, Kak Takoro, UTo OXBaTblBAET TPU MPABOMOUMNS:
1) npaBo Ha coBCTBEHHbIE AENUCTBUA (MOBEAEHUE); 2)
npaBo TpeboBaTb ONPEAEAEHHbIX AEUCTBUI OT APYTUX
AvL; 3) npaBo 06paTUTbCA 3a 3aLLMTOM B CAyYae Ha-
pyLleHWs NpaBsa.

HeTpyaHO 3aMeTWTb, UTO BCE 3IAEMEHTbI TPaAM-
LIMOHHOM «TPUaAbl NpaBa COOCTBEHHOCTW» NMPAKTUUEC-
KM B MOAHOW MEpEe KacarTCs AWLLb NEepPBOK NpPaBo-
MOYHOCTM 0bAapaTenst CybbEKTUBHOMO rPaXAaHCKOro
npaBa - NpaBa Ha cOBCTBEHHOE NOBEAEHME.

C 0AHOW CTOPOHbI, TAKOW aKLIEHT BbIFASAUT BNOA-
HE eCTeCTBEHHbIM, MOCKOAbKY BO MHOIMX CAyYanx
MMEHHO aKTUBHOE NoBeAeHWe cOOBCTBEHHMKA MO3BO-
ASIET EMY PEaAM30BaThb €ro NpaBo COOBCTBEHHOCTH.

OAHAaKo, C APYroli CTOPOHbI, ECAU Mbl CTPEMUMCS
BCe-Taku BECTU PeUb O EAMHOM CYObEKTMBHOM MpaBe
COBCTBEHHOCTU, M paccMaTpuMBaeEM €ro B KayectBe
TaKoBOr0, TO AOAXHbI @aHAAUM3UPOBATb NPUMEHUTEAD-
HO UMEHHO K 3TOMY MOHSTUIO BCE SAEMEHTbI CyObeK-
TUBHOTO MPaXAAHCKOIo NpaBa — He TOAbKO BO3MOX-
HOCTb COOCTBEHHOIO NOBEAEHMWS, HO U BO3MOXHOCTb
TpeboBaTh ONpeAeAeHHOro NOBEAEHUS OT APYTMX AWML,
a Takxe BO3MOXHOCTb TpeboBaTb 3alUMThbl MpaBa
COBCTBEHHOCTU B CAyYae ero HapyLleHus.

Otctopa caepayeT BbIBOA O HEOBXOAMMOCTM pac-
CMOTPEHUA COAEPXKAHWA CYObEKTUBHOIO NpaBa cobc-
TBEHHOCTM Ha ABYX YPOBHSX: 1) Kak CyObeKTUBHOIO
rpaXAaHCKOro npaea; 2) Kak COAEpPXaHUs npasBa Ha
cobcTBEHHOE NoBeaeHWe COBCTBEHHUKA, KOTOPOE BO
MHOTMX CAy4Yasix CAYXMWT BblpaxeHuem npaBa cobc-
TBEHHOCTM KaK TakoBOrO.

Takum 06pa3omM, CopepxaHue CyObeKTUBHOIrO
npaBa cobCTBEHHOCTU B LEAOM (KaK At0HOro cybbek-
TUBHOTIO rPaXAaHCKOro NpaBa), Kak NpeACTaBAAeTCs,
AOAXKHO BKAKOUATb TAKME SAEMEHTbI:

1) npaBo Ha cOBCTBEHHOE MOBEAEHWE (MPaBo
Ha ocyllecTBAeHWE NnpaBa COBCTBEHHOCTM MO cobc-
TBEHHOMY YCMOTPEHMUIO);

2) npaBo TpeboBaThb «OT BCEX M KAXAOro» He npe-
NATCTBOBATb B OCYLLECTBAEHWW NpaBa COOCTBEHHOCTU
(He HapywaTb NpaBo COBCTBEHHOCTH);
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3) npaBo 06paTUTLCSH B CyA 3a 3aLLMTON Hapy-
LLIEHHOro NpaBa COBCTBEHHOCTH.

B cBOl ouepepb, COAEpXaHWMEM npaBa OcCy-
LLIECTBAEHWNSI CYOBLEKTMBHOIO MnpaBa COOBCTBEHHOCTU
ABASIETCA: MPaBO BAAAEHMS, MNpaBO MNOAb30BaHUA,
npaBo pacnopsKeHUs (0 KOTOPbIX YNTOMUHAETCA B CT.
317 TK YkpauHbl 1 cT. 315 TK PM), a Takxe WHble
npaBoMoumMsa coOCTBEHHMKA (Kak, Hanpumep, npaBo
YyMPaBAEHWUS MMYLLECTBOM, PeUYb O KOTOPOM MOMAET
AaAbLLe).

OcyllectBAeHME CYyObEKTMBHOrO npaBa cobc-
TBEHHOCTU COCTOMUT, MPEXAE BCEro, B peaAnsauunu
npaBoMouuns Ha cobCTBEHHOE noBepeHMe cobCTBEH-
HMKA OTHOCUTEABHO MPUHAAAEXALLErO eMy UMYLLECT-
Ba (UTO COMPOBOXAAETCA, KaK U KaXaoe CyObeKTUB-
HOe NpaBo, BO3MOXHOCTbIO TpeboBaTb BO3AEPXKAHMSA
OT HapyLUEHNS 3TOrO NpaBa OT BCEX MHbIX AWML, a Tak-
e BO3MOXHOCTbIO 06palleHUst B CyA 3a 3aLUMUTON Ha-
pyLeHHoOro npasa).

Mpexae Bcero, caepyet obpatUTb BHUMaHWE
Ha HEMOAHOTY MepeyYHsi NPaBOMOYMI COBCTBEHHMKA,
CBA3AHHYK C HETOUYHOCTbIO TPAAWULIMOHHOW «TPUAAbI»
npaB cOBCTBEHHMKA, KOTOPAA HE COAEPXMT YNOMMUHa-
HUS O HEKOTOPbIX BaXHbIX 3AEMEHTax Takoro npasa.
B uyacTHOCTH, CpeAn TaKMX «HEYUTEHHbIX» MPaBOMO-
Ui cobCTBEHHMKA, UIPAIOLLMX CYLLECTBEHHYIO POAb
B OCYLLECTBAEHMM 3TOr0 NpaBa, BbIAEASETCA MPaBo-
MoOuMe ynpaBAEHNS UMYLLECTBOM.

CnaepyeT OTMETUTL, UTO B CBOE BPEMS B AUTEpPA-
TYpe YyXe npeararaAOCb BbIAEAATb NPaBOMOYHOCTb
ynpaBAE€HUA COOCTBEHHOCTbIO (MMYLLLEECTBOM) MPUHa-
ANEXALEN KOANEKTUBHbBIM obpasoBanuam [4, c. 35].
BmecTte ¢ TemM, HEKOTOpPblE aBTOPbI MoAaraAM 6onee
BEPHbIM CUMTaTb yNpPaBAEHUE MMYLLECTBOM HE OTAE-
AbHbIM 3AEMEHTOM COAEPXaHUSA NpaBa COOCTBEHHOC-
™, a QYHKUMEN OpraHa YnpaBAEHUS KOAAEKTUBHOTIO
FOPUAMYECKOTO AMLIA, KOTOpasa OCYLLECTBASIETCA UM B
npouecce peaAM3aumm npaBa NOAb30BaHUA UAKW pac-
NOPSHXEHWUS ero UMyLLLECTBOM [5, c. 66].

OAHaKo B 3TOM BOMpoOce MpeACTaBAseTcsa npa-
BUAbHbIM MCXOAUTb M3 TOTO, YTO YKa3aHHOE NpaBo He
OXBaTblBAETCS HU MPaBOM MOAb30BaHWUSA, HW MPABOM
pacnopsXxeHuss MMyLLecTBoM. Hanpumep, yKpauHc-
KOe 3aKOHOAATEABCTBO MPAMO 3aKPENASET MOAOXE-
HWE O TOM, UTO XO3SINCTBEHHOE 00LLLECTBO UMEET Nnpa-
BO COOCTBEHHOCTM Ha WMMYLLLECTBO, NEPEAAHHOE €ero
yyaCTHMKaMKU B KaueCTBe BKAAAA B YCTABHOM Kanu-
Tan (cT. 115 TK YkpauHbl). Mpu aToM 06LLLECTBO, Kak
COOCTBEHHMK, MOXET BAAAETb 3TUM KMMYLLECTBOM,
MCMNOAb30BaTb €0 Kak rapaHTUI0 UHTEPECOB KPeAu-
TopoB. OAHaKO, OHO HE MMEET NMpaBa NOAHOIoO pacno-
PSXKEHUSA 3TUM MMYLLLECTBOM (Hanpumep, He MOXeT
NPOBECTU MOAHOE OTYY)XAEHMWE YCTaBHOIO KanuTaaa;
YMEHbLLATb ero HMXe YPOBHS, YCTAHOBAEHHOIO 3aKO-
HOM, M T. M.), @ TaKXe He BMpaBe MCMOAb30BaTb YKa-

3aHHOE MMYLLLECTBO B MPOLECCE CBOEN AEATEABHOCTH
A cobcTBEHHbIX noTpebHocTen. BmecTte ¢ 1em, xo-
3CTBEHHOE OOLLECTBO Yepe3 CBOM OpraHbl MOXET
yNpaBAATb 3TUM MMYLLECTBOM B COOTBETCTBUU C CO-
AEPXAHWEM YUpPEAUTEABHBIX AOrOBOpPOB M TpeboBa-
HUAM 3aKoHa.

CkasaHHOE MO3BOASIET CAEAATb BbIBOA, UTO CO-
AepXaHueMm cybbeKTMBHOIO npaBa COBCTBEHHOCTH,
Kak npaBa Ha cObCTBEHHOE NOBEAEHME (CoAEepPXaHU-
€M MpPaBOMOYMSI OCYLLECTBAEHWSI MpaBa COOCTBEH-
HOCTW) ABASieTCA: 1) NpaBO BAAAEHWUS UMYLLECTBOM;
2) NpaBO MOAb30BaAHWS UMYLLECTBOM; 3) NpaBo ym-
paBAEHUA MMyLLECTBOM; 4) MpaBO pacrnopsKeHus
UMYLLIECTBOM.

MopsAOK U MPEAEAbl pPeanr3almy yka3aHHbIX
NpaBoOMOYMi COBCTBEHHNMKOM OCHOBbIBAKOTCH Ha CAe-
AYHOLLMX MPUHUMNAX:

1. CBoe npaBo Ha Bellb COBCTBEHHUK OCYLLECT-
BASIET BCErAa CBOEW BAACTbIO M MO CBOEMY YyCMOTpE-
HUIO. A@HHOE NOAOXEHUE NPAMO 3aKpenAeHo cT. 319
K YKpauHbl 1 CAEAYET U3 KOMIMIAEKCHOIO aHaAK3a CT.
315 TK PM, 0 yem 6bINO CKa3aHO Bbille. AencTByS
«M0 CBOEMY YCMOTPEHMIO», COBCTBEHHMK OMNMUpPaeTcs
HEMOCPEACTBEHHO Ha 3aKkOH; BAACTb (BOAA) cobc-
TBEHHWKA OTHOCUTEABHO MPUHAAAEXALLEN EMY BELUM
CyllecTByeT HE3aBMCMMO OT BAACTM APYTMX AWML, TOI-
Ad Kak npaBa APYruMx AML, OTHOCUTEAbHO 3TOM e
BELLM OMPEAENSIOTCS HE TOAbKO 3aKOHOM, HO U BOAEN
coBCTBEHHUKA.

2. CobCTBEHHUK UMEET MaKCUMaAbHO MOAHYHO
(MaKCMMaAbHO BO3MOXHYIO) BAACTb Hap BellaMu,
KoTopble eMy npuHaanexart. Ctatber 19 MK YkpauHbl
NPSMO 3aKpenAeHo, YTo COOCTBEHHMK MOXET COBEp-
LWaTb OTHOCUTEABHO CBOEW BELUM BCE, UTO HE 3amnpe-
LLLEHO 3aKOHOM WAW He MPOTMBOPEYUT COLIMAAbHOM
NPUPoAE COBCTBEHHOCTU. AHAAOTUYHbIE BbIBOABI CAE-
AYHOT U3 aHaAm3a n. 3 ¢T. 315 K PM, cornacHo KOTo-
poM NpaBo COOCTBEHHOCTM MOXET ObiTb OrpaHUYeHo
TOAbKO 3akoHOM. OAHAKO BAQCTb COOCTBEHHWMKA He
aBaAeTca H6e3rpaHUYHON: ero AeMCTBMA He AOAXKHbI
NPOTUBOPEUUTL MHTEPECAM APYrMX CyObEKTOB rpax-
AAHCKOrO npaBa (4. 3 CcT. 13 KOHCTUTYUMK YKpauHbI,
Y. 2 cr. 9 KoHctutyumn PM, u. 3 c1. 315 TK PM).
Hanpumep, cobCTBEHHUK 00683aH MPUHUMATb MepbI
no NPeAOTBPALLEHMIO NPUYMHEHUS BpeAa 3A0POBbIO
rpaxaaH M OKpyXatoLlen cpeae Npu OCYLLECTBAEHUN
UM npaBa cobcTBeHHOCTU. Peannsysa npaBo cobc-
TBEHHOCTU Ha XWAOM AOM, OH AOAKEH BO3AEPXMBATbL-
€Sl OT MOBEAEHUSA, KOTOPOE MOXET MeLLaTb ero coce-
ASM. MNpaBa cob6CTBEHHWKA MOTMYT ObiTb OrpaHUYEHbI
BELUHbIMW MpaBaMu Ha 3TO Xe MMYLLECTBO APYrux
AML, (CepBUTYTaMK U T. N.). Kpome Toro, CO6CTBEHHUK
He MOXET BbIXOAWUTb 3a 06LLME NMPeAEAbl OCYLLLECTBAE-
HUA TPaXAaHCKMX NpaBs, 3A0YNOTPEBOASTb STUMU Npa-
BaMW U T. M.



YACOMUNCUMBINIICTMKN B @ @ B @ @ @ @ @ @ @ @ @ @ @ @ @8 @ @ @ @ @ 11

3. Mpu peaa3aumu CBOEro npasa COOCTBEH-
HOCTW, COOCTBEHHUK HECET U HEKOTOPble 0b6A3aHHOC-
M. Tak, cornacHo 4. 3 ct. 13, cT. 41 KOHCTUTYLuH
YKkpauHbl, u. 4 c1. 319, cT. 322 TK YKpauHbl, 4. 5 cT. 46
KoHcTutyumm PM, u. 6 cT. 315 'K PM, cobCcTBEHHOCTh
06s13bIBaET. B yacTHOCTH, COBCTBEHHMK HECET 06513aH-
HOCTb He MCMOAb30BaTb CBOE MNPaBO COOCTBEHHOC-
T BO BPEeA OTAEAbHbIM AMLEAM U OOLLECTBY B LIEAOM,
He NMPUYMHATD BpeAa OKPYXaloLLen cpeae, a Takxe
COAEpXaTb MPUHAAAEXALLEe eMy MMYLLECTBO, €CAM
MHOE He NPEeAYCMOTPEHO AOFOBOPOM MAM 3aKOHOM.

CoOCTBEHHMK TakXe HEeceT PWUCK CAy4yamHOro
YHUUTOXEHUSA M CAYYAMHOrO MOBPEXAEHMUS (MOpuM)
MMYLLECTBA, €CAM MHOE HE YCTAHOBAEHO AOrOBOPOM
WUAK 3aKOHOM (CT. 323 TK YKpauHsbl, cT. 318 TK PM).
Co6CTBEHHUK HECET PUCK CAYYaMHOM rTMBEAN UAK CAY-
YalHOW NOpUM BELLU, ECAU TOABKO OH HE MEPENOXUA
3TOT PUCK MOAHOCTbIO MAM HYACTUYHO Ha CTpaxoBaTeAs,
3acTpaxoBaB NpUYHAAAEXALLYH eMy Belllb.

B cuay TOro, uto no obuiemy npaBuAy MNpaBo
COOCTBEHHOCTM MEPEXOAUT K npuobpeTtatentd B Mo-
MEHT nepepauu BelUM, PUCK ee CAyYarHOM rmbenn
WUAM MOPYM TaKXe MEPEXOAUT B MOMEHT Nepepayu
BELLM, ECAU MHOE He YCTaHOBAEHO AOFOBOPOM WAM
3aKOHOM.

4. TocypapcTBO HE BMELLMBAETCA B OCYLLECTBAE-
HWe coBCTBEHHUKOM NpaBa cobCTBEHHOCTU. JTO npa-
BUAO NPAMO 3akpenAeHo 4. 6 cT. 319 K YkpauHbl.
37O He 03HaAvaeT, UTO rOCYyAapPCTBO CaMOoyCTpaHsaeTcs
OT BAMSIHWSA Ha YYaCTHUKOB 3TWMX MPABOOTHOLLUEHWN.
OAHaKO Takoe BAWMSIHME OCYLLECTBASIETCS HE MyTeMm
NPSMOro aAMUHUCTPUPOBAHMS, @ ONOCPEACTBOBAHHO
- C NOMOLLbIO MOOLLPEHMA NPABOBbIMW CPEACTBAMMU
COOCTBEHHUKOB K OMPEAEAEHHbIM AENcTBUAM, obec-
neveHus 3aLlmTbl rPaXxAaHCKUX NpaB COOCTBEHHUKOB
W APYTUX AULL.

5. TapaHTMel peaAu3auMu npaBa COOCTBEH-
HOCTU ABASIETCA €€ HENPUKOCHOBEHHOCTb (Hepy-
LIMMOCTb). HMKTO HEe MOXeT ObiTb MPOTUBOMPABHO
AWLLUEH 3TOr0 MpaBa MAM OrFPaHWYEH B €ro OCyLIECT-
BAeHUM (4. 1 cT. 321 TK YKpauHsbl, 4. 2 cT. 316 TK PM).
AeATeAbHOCTb COOCTBEHHMKA MOXET ObITb OrpaHuye-
Ha WAW NpeKpalleHa WA COOCTBEHHUK MOXET ObiTh
06513aH AOMYCTUTb K MOAb30BaHWUIO €0 MMYLLIECTBOM
APYTUX AWML, AMLUb B CAyYasX U B MOPSIAKE, YCTAHOB-
AEHHbIX 3aKOHOM. MPUHYAUTEABHOE OTUYXAEHWE 00b-
€KTOB COBCTBEHHOCTW AOMYCKAETCA TOAbKO B CAy4ae
06L1EeCcTBEHHOM HEOOXOAMMOCTU U NMPU YCAOBUM NMPEA-
BapWUTEABHOMO M MOAHOIO BO3MELLEHWS UX CTOMMOCTU
(c1. 321 TK YKpauHsbl, cT. 316 TK PM). 3710, ¢ opHOM
CTOPOHbI, CBUAETEALCTBYET O rapaHTMPOBAHHOCTH
npaB coOCTBEHHUKA (OrpaHUUYeHne, NpeKpalleHe U
T. M. AESATEABHOCTU COBCTBEHHUKA BO3MOXHO AMLLIb MO
OCHOBaHMSAM, MPAMO NPEAYCMOTPEHHbIX 3aKOHOM), a
C APYroW, — 0O3HauaeT, UTo npaBa COOCTBEHHMKA He

ABASIOTCA 6E3rpaHUYHbIMU U AOAXKHbI PEaAU30BbI-
BaTbCs C yueToM NyOGAMUYHOrO MHTEpECa.

6. CobCTBEHHMK WMMEET MNpaBO MCMNOAb30BaTb
CBO€E MMYLLLECTBO AAS OCYLLLECTBAEHUS NPEANPUHUMa-
TEAbCKOW AEATEABHOCTH, KPOME CAYyYaEeB, YCTAHOBAEH-
HbIX 3aKOHOM. 3TO NPABUAO CAEAYET U3 KOMMAEKCHO-
ro aHaAu3da 3akoHopatenbcTBa PM (Hanpumep, 4. 2
cT. 127 KoHCTUTYyuMn PM rapaHTupyeT cOOCTBEHHMKY
peanr3aumto npaBa cobCTBEHHOCTM BO BCEX GOPMAX,
He BCTynatoLMx B NPOTUBOPEUYUE C MHTEpecamu 06-
LLecTBa, CAEAOBATEAbHO, U WCMOAb30BaHWE CcOOC-
TBEHHOCTU B MPEANPUHUMATEABCKOM AEATEABHOCTH).
B 3akoHopaTeAbCTBE YKpPaWHblI 3TO NPaBUAO MPSAMO
3akpenaeHo cT. 320 MK YkpauHbl.

Takoe pelleHMe YKPaMHCKOr0 3aKOoHOAATEAs
ABASIETCSH, CKOpPEEe, UAEONOTUUYECKUM, YEM HOPUANKO-
TEXHUYECKMUM, MOCKOAbKY C TOUKM 3PEHUS 0OLLEN KOH-
LenumMM peaamsaumm npaB coOCTBEHHUKA, HE UMeEEeT
NPUHUMNNAABHOTO 3HAYEeHUSA, AN KaKOW AO3BOAEH-
HOM 3aKOHOM AEATEABHOCTU WCMOAB3YETCA MUMYLLECT-
Bo. OAHAKO, OYEBMAHO, TAaKOE pPeLleHUE Ha AAHHOM
YPOBHE pa3BUTMUS MNPaBOCO3HAHUS rpaxaaH (B TOM
yncnae, AOAKHOCTHBIX AMLL) MOCTCOBETCKMX rOCYAAPCTB
ABASIETCS BMOAHE OMpaBA@HHbLIM, MOCKOAbKY CMO-
COBCTBYET YTBEPXAEHUIO MOHMMAHUS AOMYCTUMOCTM
YHUBEPCAAbHOIO UCMOAb30BaHMA COOCTBEHHOCTH.

Mcnoab3ys cBOE MMYLLEECTBO AASI OCYLLECTBAEHUS
NPEANPUHUMATEABCKON AESITEABHOCTU, COOCTBEHHMK
MOXET CO3AaBaThb IOPUANYECKME AMLIA, HA CBOM PUCK
M OTBETCTBEHHOCTb CBOOOAHO 3aKAKOUaTb COrAalle-
HWUA C APYrMMW MpeAnpuHUMaTensamMu, npuobpertatb
W pacnopsxarbCsi CBOMM MMYLLECTBOM, NMPUHUMATb
yyacTve BO BHELIHE3IKOHOMUUYECKOW AESATEAbHOCTH,
OTKpbIBaTb cUeTa B HaHKax 1 T. .

Bmecte ¢ Tem, AOMycKatoTcs OrpaHUUYEHUsa UcC-
NOAb30BaHWUSI NpaBa COOBCTBEHHOCTW, CBA3AHHbIE C
06LEeCTBEHHON HEODOXOAMMOCTBIO, @ TaKXe CO CAy-
YyaaMM, KOrAa 3TO MMYLLIECTBO HAHOCKT yLePO UHbIM
AMLIAM, OOLLIECTBY, YXYALLAET 3KOAOTMUYECKYHO N1 IKOHO-
MWYECKYIO CUTYaUMIO U T. M. [103TOMYy 3aKOHOM MOTYT
OblTb YCTAHOBAEHbI YCAOBMSA MCMOAb30BaHMA CO6OC-
TBEHHMKOM CBOEr0 MMYLLECTBA ANl OCYLLECTBAEHUS
NPeANnPUHUMATEABCKON AEATEABHOCTU. B uyacTHOCTH,
rOCyAapCTBO MOXET 3anpetutb npeAnpUHUMaTEAb-
CKYIO AEATEABHOCTb B OMPEAEAEHHbIX chepax NPouns-
BOACTBA W TOProBAW (Hanpumep, B chepe M3rotos-
AEHUA OPYXUSA, HAPKOTUYECKUX CPEACTB, OPAEHOB U
T. N.) UAM OFPaHUUNTb €€ NYTEM YCTAHOBAEHUS Tpebo-
BaHWA O NMOAYUEHMM CyObekTaMmn NpeAnPUHUMATEAbC-
TBa crneunanbHbIX AULIEH3UI U1 T. M.

KOHKpEeTHble BOMPOCHI, CBA3aHHbIE C WMCMOAb-
30BaHMEM COOCTBEHHWMKOM CBOEro  MMyLLEecTBa
AN OCYLLECTBAEHMS  MPEANPUHUMATEABCKON  Ae-
ATEAbHOCTW, PErYAUPYHOTCS CheLManbHbIMU aKTaMu
3aKoHOAAQTEABLCTBA.
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7. 3akoHOM MOTyT ObiTb MPEAYCMOTPEHbI OCO-
6E€HHOCTW OCYLLECTBAEHUS NpaBa COOCTBEHHOCTU OT-
HOCWUTEABHO OTAEABHbIX 06BbEKTOB (HanpuMep, B OTHO-
LWEHUN HALMOHAAbHbIX, KYABTYPHbIX Y UCTOPUUECKMX
LEHHOCTEN) UAM ONPEAENEHHBIX BUAOB AEATEABHOCTHU.

B atom cayuyae npuopuTET MMEET CneumanbHOe
3aKOHOAATEABCTBO, KOTOPOE, OAHAKO, HE MOXET Mpo-
TMBOPEYUTb MPUHLMMNNAABHBIM OCHOBaM PEryAMpo-
BaHMWA NpaBa COOCTBEHHOCTW, KOTOPbIE YCTAHOBAEHDI
KoHCTUTYUMEN U [PaXAaHCKUM KOAEKCOM.

B KOHTEKCTE CPaBHUTEABHOIO MCCAEAOBAHUS UH-
Tepec nprvobpeTaeT cneundurka NOAXOAOB 3aKOHOAA-
Tenen YkpauHbol U PecnybAnku MoApOBa K PeELLEHUIO
BOMpoca 0 BMAAx M popmax COBCTBEHHOCTHU.

TpaaMUMOHHOE AeAeHMe npaBa CcOBCTBEHHOCTU
Ha BMAbI NMPOU3BOAMTCS N0 dopMaM coOBCTBEHHOCTU
WAM MO cyObekTam npaBa cOBCTBEHHOCTU (UTO aKTH-
YeCKM ABASIETCH MOAMOULMPOBAHHOW pPa3HOBMAHOC-
TbHO MPEALLECTBYIOLLEN KAacCUdUKaLMN).

B cooTBETCTBUM C TAKMM MOAXOAOM KOHCTUTYLMSA
YKpauHbl nNpepycMatpuBaeTr TPU SKOHOMMUYECKMX
$opMbl COBCTBEHHOCTM: YACTHYHO, TOCYAAPCTBEHHY!O,
KOMMYHaAbHYH0. IOTW 3KOHOMWYECKME OTHOLLEHMUSA
OMOCPEAYIOTCA  MPaBOM  YAaCTHOM COBCTBEHHOCTH,
NpaBOM TFOCYAAPCTBEHHOM COOCTBEHHOCTW, NMPaBOM
KOMMYHaAbHOW cOOCTBEHHOCTU. TeM He MeHee, pas-
HOBWMAHOCTEN NpaBa CoBCTBEHHOCTU B KOHCTUTYLIMK
YKpauHbl ynomuHaetcsi 6oAblUe: MPeAYCMOTPEHbI
npaBo COOCTBEHHOCTM YKpaMHCKOro Hapoaa (CT.
13), npaBO rocyAapCTBEHHOM COOCTBEHHOCTM (CT.
14), npaBo YacTHOM COBCTBEHHOCTU Kak HEOTbEMAE-
Moe npaBo yenoBeka (cT. 41), npaBo coHCTBEHHOC-
™M ABTOHOMHOM pecnybankn Kpbim (cT. 138), npaBo
KOMMYHaAbHOM COBCTBEHHOCTUM Kak COBCTBEHHOCTb
TEPPUTOPUAAbHbIX rpomaa (cT. 142).

KoHcTtuTyumen PM Bbiaensitotcst ABE GopMbl cobC-
TBEHHOCTM — YacTHas 1 NybAnyHas (cT. 9 KoHCTUTYumm
PM). MNMocaepHsA, B CBOKO o4Yepeab, BKAOUAET B cebs
ny6AMUYHYHO COBCTBEHHOCTb FOCYAAPCTBA M NyOAUYHYHO
COBCTBEHHOCTb aAMMHUCTPATUBHO-TEPPUTOPUAABHBIX
eAvHUL, (cT. 127 KoHeTutyuumn PM).

B 'K YkpauHbl (cT. 324 - 327) He CoAepPXUTCSH
cneunanbHOro npaBuAa O AEAEHMU MpaBa cobCTBEH-
HOCTM Ha BUAbI, HO, KaK 1 B KOHCTUTYLMWN YKpauHbl, B
HeM peyb MAET O NpaBe COBCTBEHHOCTM YKPaUHCKOro
HapoAa, NpaBe YacTHOM COOCTBEHHOCTH, NpaBe rocy-
AAPCTBEHHON COOCTBEHHOCTM WM MpPaBe KOMMYHaAb-
HoM cobcTBeHHOCTU. TK PM KOHCTUTYLIMOHHbIX MOAO-
XeHu o dopmMax co6CTBEHHOCTH HE AETAAU3UPYET.

CnepyeT 06paTTb BHUMaHKeE Ha To 06CTOATEALC-
TBO, YTO B YKPAMHCKOM 3aKOHOAATEABCTBE KPUTEPUEM
KnaccudurKaummn ABAseTcs CyObeKTHbIM cocTaB OTHO-
LUEeHU coBCTBEHHOCTU, @ He dOopMbl COBCTBEHHOC-
T. Takon BbIBOA CAEAYET M3 TOTO, UTO U KOHCTUTYLMS
YKpauHbl, 1 TK YKpauHbl ynomMuHatoT «npaBo cobc-

TBEHHOCTM YKPaMHCKOro HapoAa», KOTOPOE He MpeA-
cTaBAsieT coOb0M OTAEAbHON 3KOHOMMWUECKON GOPMblI
COOCTBEHHOCTU, HO XapaKTepuayeTcss MNpPUHAANEX-
HOCTbIO MMYLLECTBA CreumManbHOMY cybbekTy npaBa
cobcTBEHHOCTU. MNpaBo cobBCTBEHHOCTU YKPAUHCKOro
Hapoaa oTpaxaeT CneunduKy YKPauHCKOro 3aKOHO-
AATEABCTBA B pPELUEeHUK BoMpoca O BUAAX COBCTBEH-
HOCTW, U HE HaXOAMT aHaAora B 3aKOHOAATEAbCTBE
Pecnybankn MoapoBa.

Ewe oaHMM cneunduyeckum BUAOM COBCTBEH-
HOCTM B YKPaAWHCKOM 3aKOHOAATEAbCTBE SIBASIETCA
npaBo CcOOBCTBEHHOCTM ABTOHOMHOW pecnybAnKM
KpbiM. CrepyeT OTMETUTb, UTO TK YKpauHbl He ymno-
MWHaET ero B 0TAEAbHOCTH. C TOUKM 3peHMA pasaena
$opm coBCTBEHHOCTU 3TO B LLEAOM AOTMYHO, MOCKOAb-
Ky TaKOM 3KOHOMMYECKOM GOPMbI HE CYLLECTBYET. TeM
He MeHee, cOBCTBEHHOCTb ABTOHOMHOM pecnybAnKM
KpbIM HeAb3sl cuMTaTb rOCyA@pPCTBEHHON COBCTBEH-
HOCTbIO, MOCKOAbKY 3Ta pecnybAvka He SsIBAAETCA
rocyanapcTBoM. Bmecte ¢ Tem, MMyLLECTBO, MpUHa-
Anexatllee APK, HeAb3S cumTaTb HaxXOAALLMMCS B KOM-
MyHaAbHOM COBCTBEHHOCTH, MOCKOALKY APK He fBAS-
eTcs TeppUTOpPUanbHOM rpomapon. Mcxoas M3 Toro,
YTO AEAEHME Ha BUAbI NpaBa COBCTBEHHOCTU OCHOBbI-
BaeTCA Ha BbIAEAEHUU ero cybbekToB, a ABTOHOMHaS
Pecnybamka KpbiM ABASIETCA YUACTHUKOM FpaxAaHC-
KMX OTHOLLIEeHUH (cT. 168 TK YKpauHbl), eCcTb BCe OC-
HOBaHMSA YTBEPXAATb, UTO NPaBo cobcTBEeHHOCTU APK
ABASIETCA OTAEAEHHbIM KaK OT MpaBa rocyAapCTBEH-
HOM cOBCTBEHHOCTU, Tak U OT NpaBa COBCTBEHHOCTU
TEPPUTOPUAABHbBIX TPOMAA, AAXKE TEX, UTO BXOAAT B CO-
ctaB camou APK.

XoTs1, Kak OTMeYanoChb paHee, TPAaAULMOHHOM SB-
ASleTCA KhaccudUKaums npaBa cOOCTBEHHOCTW B 3a-
BMCUMOCTM OT GOPM COOBCTBEHHOCTU M OT CyOBLEKTOB
npaBa COBCTBEHHOCTH, TEM HE MEHEE, Takas KAACCU-
drKaLMA BO3MOXHa M MO APYTMM OCHOBaHUAM.

B yvacTtHOCTM, B 3aBMCMMOCTM OT KOAMYECTBA
Ccyb6BbEKTOB, MMEIOLLMX NPaBO COHCTBEHHOCTU Ha OAMH
N TOT Xe 0b6bekT, K YKkpauHbl n TK PM pasanyator:
1) MHAMBMAYaAbHOE NpaBoO COOCTBEHHOCTH;

2) npaBo obuei cobctBeHHOCTH (CT. cT. 355
- 373 TK YKpauHbl, cT. cT. 344 - 367 TK PM).
MocAepHsIsi, B CBOKO O4YepeAb, BKAOUAET B cebsa 06-
LLLYtO AOAEBYHO M 06 LLYHO COBMECTHYH COBCTBEHHOCTD.

Cnepyet OTMETUTb, UTO GAKTUYECKM YYET PasAu-
YU MEeXAy ABYMS YKa3aHHbIMU BUAAMWU COOCTBEH-
HOCTM BCEraa MMeA MECTO B MPaKTUKE 3aKOHOTBOP-
yecTBa, HauMHas CoO BpPeEMEH PUMCKOro npasa. Tem
He MeHee, B HayyHON W y4yebHON AUTepaType NpaBo
obuen cobCTBEHHOCTM He paccMaTpUBaAOCb B Ka-
yecTBe CaMOCTOATEABHOIO BUAA, @ AWLLb KOHCTATUPO-
BaAOCb €r0 HaAMUYME U AaBanacb, Kak MPaBUAO, OYEHb
AETaAbHasi XapaKTepUCTUKa.
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Takoe MOAOXEHWE Belled MOXHO OObACHUTb
TeM, UYTO B COBETCKOM IPaxXAaHCKOM NpaBe He AOMyC-
kanacb obulas coBCTBEHHOCTb pasHbiX GopMm, a 06-
Las cobCTBEHHOCTb BbIMASIAEAA KaK Pas3HOBMAHOCTb
NpPaBoOBOro pexuma npasa cobCTBEHHOCTU B npeae-
Aax OAHOM GopMbl COBCTBEHHOCTU. B ycAoBUSIX, KOTAa
YNOMSAHYTbIE OFPAHUUYEHNST OTMAAK, U NMOAYUUA AEFaAb-
HOE 3aKpenAeHWe MPUHLMN paBeHcTBa BCEX GOpM
CcoBCTBEHHOCTU (CyObEKTOB npaBa COOCTBEHHOCTH),
HET HUKaKUX NPEensaTCTBUI AAS KAaCCUdUKALIMK npa-
Ba COOCTBEHHOCTU Ha WMHAUMBWMAYaAAbHYHO U 00LLYytO (C
MHOXECTBOM AMLL).

Cneundukon MK YKpanHbl ABASETCA TaKkXe pas-
AMYEHME B 3aBMCUMOCTU OT 0CODEHHOCTEN NPABOBOIO
pexuma (06bekTa) NPaBoOTHOLLEHWI COOCTBEHHOCTHU:

1) npaBa cCOBCTBEHHOCTU Ha 0OblUHbIE 0OBEKTI
rPaXAaHCKKX MpaBs U

2) npaBa coBCTBEHHOCTU Ha crneuuanbHble 06b-
€KTbl rPaXAaHCKKUX NpaB.

K nepBbiM OTHOCUTCSI MPaBO COBCTBEHHOCTU Ha
AOOble BellM 4acTHOro npaBa, KOTopble CBOOOAHO
ob6palLaoTca U He UMEHT 0COBEeHHOCTEN NPaBOBOro
pex1mMa, cBA3aHHbIX C AAHHbIM 06BEKTOM.

Ko BTOpPbIM MOXHO OTHECTM MnpaBo CcobHCTBEH-
HOCTM Ha BelUM YaCTHOro npaesa, cneunanbHO BblAE-
AEHHblE B aKTax rpaXxAaHCKOro 3akKOHOAATEAbCTBA C
LieAblD YCTaHOBAEHMS 0COBOro NpPaBOBOro pexuma.
370, Hanpumep, NpaBo COBCTBEHHOCTM Ha 3EMALD
(rnaBa 27 TK YKpauHbl), NpaBo cOOCTBEHHOCTU Ha
XUAbe (rhaBa 28 MK YkpauHbl).

Takum 06pa3oM, B MOAXOAAX 3aKOHOAATENEN
YkpauHbl U Pecnybarku MoApOBa K PeryAupoBaHMIo
OTHOLLIEHWI CODCTBEHHOCTU MPOCAEXMBAETCA MHOIO
o6LLero, 4to NPEAONPEAEAEHO CAOXMBLLENCA 3a Bpe-
M$l CYyLLLECTBOBAHMA B pamMkax paHee eAMHOro rocy-
AAPCTBA LUMBUAMCTUYECKOM AOKTPUHOW. B TO Xe Bpe-
M$1, CPaBHUTEAbHbIN aHAAM3 NO3BOASIET BbISBUTb U PAA
OTAMYMI, KOTOPbIE CBUAETEABCTBYIOT O TOM, UTO KaXx-
AAs U3 YKa3aHHbIX CTPaH MOCAE NEPEXOAA K PbIHOUYHOM
3KOHOMMUKeE Bblibpana CBOW NyTb Pa3BUTUSA U CBOU OPU-
€HTUPbI. [03TOMY NPOBEAEHME CPABHUTEABHbIX UCCAE-
AOBaHWIM 3aKOHOAATEALCTB YKpauHbl U Pecnybanku
MoAAOBa MOXET ObITb MOAE3HBIM C TOUKK 3PEHUSA BO3-
MOXHOCTM 3aMMCTBOBAHMUS YAAUHbIX 3aKOHOAATEAb-
HbIX PeLLUEeHWI, B TOM YUCAE, U B BOMPOCAxX NpPaBoOBOro
PEryAMpOBaHWS OTHOLLIEHWI COBCTBEHHOCTH.
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