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ApnaxoBcbka Hapin CepriiBHa,
K.F0.H., aCUCTEHT KadeapU LMBIAbHOIO NpaBa

HauioHaAbHOro YHiBepcutety «OAeCbKa IOpUAMYHA akapeMis»

YMNPAB/IIHHA CNAALWMHOK: NOPIBHANBHUIA AHANI3
ANOPEBONOLIMHOIO TA CYYACHOIO YKPATHCbKOIO

3AKOHOAABCTBA

MoctaHoBKa npob6aemu. paBoBi acnekT Bu-
KOPUCTaHHS MalHa AO MOMEHTY WMOro ycnapKyBaH-
HA cTaloTb AAS YKpaiHM BCe yacTille akTyaAbHUMMW.
AaHe nuUTaHHA BPEryAboOBaHO UMHHUM LIMBIAbBHUM
KOAEKCOM YKpaiHW, LikaBMM, Ha AYMKY aBTopa, AAA
6aratbox byae 3anponoHoBaHe y AaHil cTaTTi 6aueH-
HS BiAMIHHOCTEM AOPEBOAIOLIMHOIO BiA Cy4acHOro
YKPaiHCbKOro 3aKOHOAABCTBA CrnocobiB yTPUMaHHSA
CMaAKOBOro MalHa B HaA€XHOMY CTaHi A0 MOMEHTY
NPUAHATTA CNAALLMHW YK AO NOSIBM CMAAKOEMLLIB.

3Baxatoun Ha Te, AOroBip ynpaBAiHHS CMaAKo-
BMM MalHOM iCHye GaKTUYHO TiAbKW 3 Yacy NPUAHAT-
T UUHHOIO LINBIABHOIO KOAEKCY, TO Ha CbOrOAHI Mpak-
TUYHWUIA AOCBIA MOr0 3acTOCyBaHHA € MiHIMaAbHUM.
Tomy, BBaxxaeMo, He0bBXiAHO MPOAOBXYBaTH MIABULLLY-
BaTW piBEHb MPaBOBOro PEryAoBaHHA AaHOI chepu
AR TOTO, WO6 CNPOCTUTU Ta BAOCKOHAAUTUA MOXAM-
BiCTb MOro 3aCTOCYyBaHHS Ha NpakTULi. TaKUM YMHOM,
AKTYaAbHICTb TEMUW OYEBMAHA.

MerTa cTartTi. BU3HauWTM NOHATTA Ta 0COBAMBOC-
Ti NPEeAMETY AOrOBOPY YNPaBAIHHS CMAAKOBMM MaM-
HOM; 3’AcyBaTK npaBa Ta 0DO0B’SAI3KW CTOPIH; aHaAI3
BiAMIHHOCTEW AOPEBOAIOLIMHOIO BiA Cy4aCHOro ykpa-
THCbKOro 3aKOHOA@BCTBA LLLOAO 3aXOAIB YMpaBAiHHA
MaWHOM CMaAKOAABLS.

CTaH AOCAIAKEHHA TEMU. B LinOMY, AOCAIAKEH-
HSA AOroBOPIB YNPaBAiHHA MalHOM TiAbKM MOYMHAETb-
cA. HeobxiaHO BIAMITUTH, LLO NpobAemam AaHOI coe-
py npucBAYeHi npaui Taknx BYeHux AK 0.B. Azepa,
F0.B. binoycos, €.0. XaputoHos, A.M. LLleBueHKo Ta
iHLLI.

Buknap ocHoBHOro marepiany. Aorosip ynpas-
AIHHSI CNapKOBUM MamHOM, KM MICTUTbCA Y YMHHO-
My LnBiAbBHOMY KoAeKCi YKpaiHu, iCTOTHO BiApi3HA-
€TbCS BiA AOrOBOPY, LLO iCHYBaB B AOPEBOAIOLLIMHOMY
3aKOHOAABCTB, AK OMika HaA CMaAKOBUM ManHOM.

Tak, onika Hap cnapkoBUM MaWHOM 3aCTOCOBY-
BaAacs y BUNaAKax CMopy Npo HEAIMCHICTb 3anoBiTy,

HEesIBKM CMAAKOEMLUIB abo y pasi cropy npo MOAIA.
Y upoMy MOASIrAE OAHA 3 BIAMIHHOCTEW AOPEBOAIO-
LiMHOro BiA Cy4acHOro YKpaiHCbKOro 3aKOHOAABCTBA.
MMopsAOK OXOPOHWM MalHa MOASiraB Y HACTYMHOMY: Y
pasi, AKLLO He 3'ABUMAUCA BCi CMaAKoeMLI abo aenki 3
HWX NPOTArOM MiBPOKY 3a OTPUMAHHAM CMAALLUMHK, HE
NpWU3HaYEeHNIM BUKOHYBau 3amnoBiTy, TO MaHO CNapKo-
AaBLSA NEPEXOANAO B OMNiKYHCbKE YNpaBAiHHSA.

[OAOBHa MeTa BCTaHOBAEHHS OMiKKM HaA CMaAKo-
BMM MaMHOM MoAsirana y noro 36epexeHHi. Ha aymky
I.C. BoAbMaHa, «0nikyH BU3HABaBCA 3aKOHHUM MpeA-
CTaBHMKOM nepepbadvyBaHWX BAACHWKIB OXOPOHOBa-
HOro iM MaWHa He TIAbKM LLIOAO YMpaBAiHHA Ta po3-
NOPAAXEHHS UMM MalHOM, a B3arani 3 MeTO MOro
36epexeHHs Ta 3aolapKeHHs, ane i 30Kpema LLOAO
3axMCTy BCiX NMOB'A3aHMX 3 UMM MaMHOM iHTepeciB
Moro BAacHuKiB». Kpim Toro, 1.C. BoAbMaH 3a3Hauae,
O OMNikyH € NPEeACTaBHUKOM iHTEPECIB OMikyBaHOro
ManHa (0cobr NOMepAOro).

Mexi npaB OMiKyHiB YiTKO BCTAHOBAOBAAUCA 3a-
KOHOM i HEe MOrAK BYTW 3MiHEHI OMiIKYHCbKUMU yCTa-
HOBaMM, fAKi ix npu3Haunan. Tak, |.C. BoabMaH Haro-
AOLLYE Ha TOMY, LLO «yKa3 OMiKyHCbKOI yCTAHOBW MPO
BM3HAYEHHS AQHOT 0COOM OMiIKYHOM Ma€ A1LLIE NOBHO-
Ba)XXEHHS NpM3HaYaTh CBOIM MPU3HAYEHHAM OrMiKyHa,
a He BM3HauaTW NpaBa i 060B’A3KMU ONikyHa No BiAHO-
LLEHHIO AO ONiKyBaHOMY iM MalnHa».

Mpw aHaAi3i AOPEBOAIOLIMHMX 3aKOHOAGBYMX MO-
AOXEHb MPO OMiKy Hap CNAaAKOBMM MaWHOM, AOCUTb
LiKaBUM € MNpaBUAO, Ke BCTAHOBAKOBAAOCH AN TUX
BMMAAKIB, KOAU ByAMHKM abo GyAOBM, LLIO HAAIMLIAK
B OMiKYHCbKe YNpPaBAiHHA, BUABAAAUCA CTapUMM i He
NMPUHOCKUAK AOXOAY. Y UMX BUNAAKaX 3a HAfABHOCTI 3a-
CBiAUEHHA TyOEepHCbKOro HauyaAbCTBa AaHi 06’€KTM
npoapaBaAuca 3 nybAiuHWX TopriB. lpowli, oTpMMaHi
BiA nMpopaxy 6yauHKIB i 6yaoB, nepepaBanucs MiA
BIACOTKM B A\epXaBHWUI BbaHK abo Moro BipAiAeHHS.
AKLLO CNaAKOEMLI He 3’ABAAAUCA MICAA 3aKiHUEHHS
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AECATUPIYHOrO CTPOKY, BCTAHOBAEHOIO AAA MPUMAHAT-
TS CMAALLUMHK, TO TPOLLOBI KOLWITU nepepaBaAmncs AO
CKapOHULL, @ CNAaAKOEMUAM, AKi 3'ABAAAUCS, Nepeaa-
BaAM rpoLLi 3@ YMOBM, LLLO iX NPaBO Ha CnaALUmMHy 6yAo0
BU3HAHO CyAOM.

HeobxiAHO BiA3HAUMUTH, LWO Y pasi ABKU CMaAKO-
EMUIB MiCASI 3aTBEPAXEHHS iX y npaBax, onika Hap
MalHOM NpUNKUHAAacA. BianoBiAHO, OMiKyHCbKa yCTa-
HOBa BMAABaAa PO3MOPSAKEHHS NPO 3HATTA ONiKK Ta
npo nepepayy ManHa MOBHOAITHBOMY CMaAKOEMLIO
3aTBEPAXEHOrO B MpaBax Ha cnaAluMHy. MNpu upomy
NMo30BM AO CMAAKOBOIO MaMHa BMCYBaAMCH AO BCiX
baKTMUHKMX BAACHUKIB MalHa, Xoua BOHM | He ByAM 3a-
TBEPAXEHI B NpaBax Ha ChaallMHy. Y BUMNAAKY, KOAU
He ByAO BCTAHOBAEHO Hi GaKTMUHUX CMAAKOEMLIB, Hi
CMaAKOEMLIB, WO BCTYNUAU B CMNaALUMHY, TO AOMYyC-
KaAMCsl MO30BU A0 0cobU nMomepAaoro. Bianosipauem
TaKoX Mir 6yTW OMikyH, NPU3HAYEHWUI AN CMAAKOBOT
MacHu.

OnikyH nicAs 3aKiHUEHHA AECATUPIYHOIO CTPOKY,
BCTAHOBAEHOIO AASl IBKM CMAAKOEMLUIB, AiSIB «B iM'A
npaB ckapOHUL, O BUHUKAAM 3 BUMOPOUHOIO npa-
Ba, X04Ya BMMOPOYHMIN MAETOK LUE i HE HAAIMLIOB B
6e3nocepeAHE 3aBiayBaHHS MICLEBOrO yrnpaBAiHHSA
AEPXABHUM ManHOM>,

3 BITUM3HSAHOIO 3aKOHOAABCTBa HOpMa Mpo
MOXAMBICTb BM3HAUYEHHS OMiKyHa AAS AUTUHMK, a Ta-
KOX il MalHa B 3anoBiTi 3HMKAA nicaa 1917 p., Ak i
3HMKAQ 3aKOHOAaBYa MOXAMBICTbL 3anoBipatv (WO
noB’A3aHo 3 NpurHATTAM AekpeTy PHK PCOCP «[1po
CKacyBaHHSA CNapKyBaHHA» Bia 27 KBiTHA 1918 p. [1],
Aekpety PHK YPCP «[1po ckacyBaHHS CnaAKyBaHHS»
Bia 11 6epesHa 1919 p. [2], AKMMM CNapKyBaHHS 3a
3aKOHOM i 3a 3anoBiTOM CKacoBYBaAOCH).

OcobAMBICTIO YKpaiHCbKOrO 3akOHOAABCTBa MO-
PIBHAHO 3 AOPEBOAIOLIMHUM € aKLUEHTYBaHHS yBaru
Ha ToMy dakTi, Wo LnMBiAbHMI KOAEKC YKpaiHKW He ne-
peabavae MOXAMBICTb BCTAHOBAEHHS OMiKK HAA cnaa-
KOBUM MalHOM.

3ripHo i3 ¢T. 1285 LIK Ta lMopsaKy BUMHEHHS HO-
TapiaAbHUX AiM HOTapiycamu YKpaiHu, SKLLO Y CKAQAI
CMaALLMHU € MAHO, AiKe noTtpebye [3] yTpMMaHHs, AO-
TASIAY, BUMHEHHS iHWINX GAKTUUHKUX UM FOPUAUYHUX AR
ANS IATPMMAHHSA MOro B HAAEXHOMY CTaHi, HoTapiyc,
a B HaCeAeHUX NyHKTax, A6 HeMae HoTapiyca, — Bia-
NOBIAHWW OpPraH MIiCLIEBOro cCaMOBpPSIAYBaHHSA, y pasi
BIACYTHOCTI CMaAKoeMUiB ab0o BMKOHaBUS 3amnoBiTy
YKAQAAOTb AOTOBIp Ha YNpPaBAiHHA CNAALLMHOK 3 iH-
Lot 0c060t0. Take BUPILLEHHS NMUTAHHA € NPaBUAb-
HUM 3 OFASIAY Ha NIACTaBY Ta xapaKTep AiM, WO MatoTb
BYMHATUCS CTOCOBHO CMAAKOBOMO MalHa.

MoTpibHO 3BEpPHYTHK yBary Ha Te, L0 B AOPEBOAID-
LiMHOMY 3aKOHOAQBCTBI He ByAM PO3MEXOBaHi 3ax0-
AV 3 OXOPOHU Ta yNpPaBAiHHA 3 HEOOXIAHOCTI OXOPOHM
iHTEpEeCIB «BiACYTHIX, 0OMEXeHMX Y Aie3paTHOCTI, 06-

MEXEHUX AOBIYUHUM BOAOAIHHAM i B3arani ManbyTHix
HEBIAOMMX CMAAKOEMLIB». 3aCTOCYBaHHA KOHKPETHMX
3aXO0AIB 3aAeXano BiA BUAY MaliHa, O OXOPOHSETLCS.
Tak, SIKLLIO MarHO pyXxoMme, TO «3aXOAM OXOPOHMU € 3a
3aKOHOM ... 000B’A3KOBUMM», i, HaBMNaKK, «3aNBUMMU,
KOAW CNaALLMHa CKAAAQETLCA 3 HEPYXOMOCTI | B HasiB-
HOCTi 3HaxoAATbCA xoua 6 Aesiki cnapkoeMLUi». Takum
UMHOM, He3BaXar4yM Ha BIACYTHICTb CreujiaAbHOro
bopMyAOBaHHS, 0COBAUBI 3aX0AM 3 OXOPOHM 3aCTOCO-
BYBaAMCH BIAHOCHO MianpueMCTB. LLLo6 He ponycTUTK
3YMUHKK AIAABHOCTI TOProBOro MiANPUEMCTBA, CNaAKO-
EML BNPOAOBX TPbOX AHIB 3060B’A3aHi ByAn OroAocH-
TV NPO CTaH TOProBMX KHUT. [1pU HAAEXHOMY iX BiA@HHI
npauiBHUKK NiAMPUEMCTBaA 30060B’A3aHi ByAM MpoAo-
BXYBaTW CBOK TPYAOBY AIIAbHICTb MiA yrNpaBAiHHAM
cnapkoemuiB abo cneuiaAnbHO MNpPU3HaYeHoi ocobu
(KOAM BCi cnapkoeMLi ByAn ManoAiTHIMK). BaxanBeo,
O Yy BUMAAKY HEHAAEXHOIO BEAEHHSA TOPrOBUX KHWT,
AKI 3aAULLMAMCS MICAS MOMEPAOro, MamHO 3a BUPO-
KOM CYAY HErarHO MIAAAraAO OMMCY i oneyaTyBaHHIo.

Tak, y UK PPOCP 1922 p. B c1. 431, 432 nepen-
6avanaca MOXAUBICTb NPU3HAYEHHS BiAMOBIAGAbHOIO
NiKAyBaAbHMKa HaA MaiHOM, LLIO BUMarae ynpaBAiHHSA
(nianpuemcTBa, 6yaoBu Ta iH.) Mpu LbOMY HeobXia-
HiCTb NPUNHATTA 0COOAMBUX 3ax0AiB Byna obymoBAe-
Ha BIACYTHICTIO CMAAKOEMUIB Y MiCLi BIAKPUTTA cnaa-
WKMHK. Y HacTynHoMy LinBinbHOMY Koaekci 1963 p. B
c1. 555, 556 nepepbavanoca nNpusHayeHHs 36epira-
ya abo onikyHa y pasi, SKLo MalHo noTpedbye ynpas-
AiHHSA. 3a cT. 559 LUK 1964 p., pAepxaBHa HoTapianbHa
KOHTOpa Npu3Hayana xpaHUTEASs MaliHa A0 NPUNHATTA
CMaALMHKU CMAAKOEMUAMU. A B HaCEAEHUX MyHKTaX,
Ae He BynO AepXXaBHOI HOTapiaAbHOI KOHTOPM, BUKO-
HaBUMIA KOMITET MICbKOI, CEAMLLHOI, CiAbCbKOi Paau
npr3HayaB HaA UMM MariHOM OnikyHa [4, 284].

BianoBiaAHO A0 npoaHanidoBaHuMx Hopm LK
PP®CP 1922 p. i UK PPOCP 1964 p. BUKOHaBELb
3anoBiTy caM 3AIMCHIOBaB yMpaBAiHHA MaWHOM 3a-
nosiaava. MoAiAy OYHKLIM BUKOHaABLS Ta KepiBHMKa
He 6yAO i MO AOPEBOAKLLIMHOMY 3aKOHOAABCTBY. Tak,
Ha BMKOHaBLSA NOKAAAAAOCH TUMUYACOBE YNpPaBAiHHA
ManHOM, @ TakoX PO3MOPSAXKEHHSA HUM AO AOCATHEH-
HA CNaAKOEMUSMW NOBHOAITTA [5].

[HWKWMK CAOBaMM, B FOPUAMYHIN AiTEpaTypi Bxe
npurimanmcs cnpobu po3mexyBaTi yMOBU BXUTTH 3a-
XOAIB AASt OXOPOHM Ta yrnpaBAiHHS MalHOM. 3aX0AM AAS
OXOPOHM 3aCTOCOBYBAAMCSH, AKLWO HEMOXAMBO OyAO
3a6e3MneymnTi LiAICHICTb CMaAKOBOro MakHa, i 3B1Yai-
HO He NPUMMaNNCS, KOAK xo4a 6 OAMH i3 CMaAKOEMLLIB,
nepebyBatour B MicCLli BIAKPUTTS CNAALLMHK, BCTYNaB y
BOAOAIHHSA. AAA BXWUTTA 3aX0AIB 3 YNpPaBAiHHA MarlHOM
HeobxiaHa Byaa HasBHICTb OAHIET 3 ABOX YMOB:

1) y cKAaai cnaplLMHM € MalHo, Lo notpebye
YNPaBAiIHHA (3@ AOMOMOTOH 3AIMCHEHHSA GaKTUYHUX i
FOPUAMYHMX AiR);
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2) KpearTopUu CNaAKOAaBLSA MPeA’ssiBUAK MO30BU
NPO NoraleHHs HaAeXHoi iM 3aboproBaHoOCTi A0 NMpPK-
NHATTA CNaALLMHM CMAAKOEMUAMM.

Takum 4MHOM, 3BEPTAOYMCb AO HaLOHAAbHOrO
3aKOHOAABCTBA, TO MIACTABOIO AAA YKAGAEHHS BULLE-
3a3Ha4YeHOro AOroBOpYy € HasABHICTb MalHa, ke Mae€
cneundiuyHnn xapaktep (e Moxe OyTu npuBaTHe
NIAMPUEMCTBO, SIK CyB’EKT rocnoAapCbKoi AiSAbHOCTI,
PaxyHKH, XWUTAOBI BYAMHKM Ta iHLLE), BIACYTHICTb Cnaa-
KOeMLIiB abo BMKOHABLS 3aroBiTy, 3asiBa 3aiHTepeco-
BaHOi 0cobu.

AAS NPOBEAEHHA HEOOXIAHUX Ail, LLOAO OXOPO-
HW CMAAKOBOMO MalHa HOTapiyc BM3HAE, WO Y CKAAAI
MalHa € Take, o noTtpebye ynpaBAiHHS, TOBTO npu-
BaTHi MiANPUMEMCTBA, PaxyHKW, XWUTAOBI OYyAMHKKM Ta
iHLIe, HoTapiyc y BIACYTHOCTI CMaAKOEMLUIB abo BUKO-
HaBLA 3amnoBiTy YKAAAQ€E AOTOBIp Ha yrpaBAiIHHA cnaa-
LLIMHOHO 3 iHWOo0 0cobolo.

YCTaHOBHMKOM ynpaBAiHHA MoXe 6yTh HoTapiyc,
a B HaceAeHUX NyHKTax, Ae HeMae HoTtapiyca, — Bia-
NOBIAHWM OpraH MiCLEBOro camMoBpsiAyBaHHA. KOAO
ocib, AKi MOXyTb OyTM NpU3HaAYeHi ynpaBUTEAAMMU
CcnapKkoBMM MaWHOM, He obmexeHo. Lie moxe bytn
6yAb-XTO i3 POAMUIB cnapkoAaBLS, POBITHUKIB NianNpw-
€MCTBA, L0 HanexXaTb CNapKoAaBLIO abo KOAM Mai-
HO Yy MOAAAbLLOMY MEpPerAe A0 AepXaBW - BiAMNOBI-
AaAbHa ocoba opraHiB MicLEBOro caMoBpsiAyBaHHS.
DOroBip, AKMIN YKAGAQETLCA 3 Takow 0coboto, Mae
MicTUT y cobi YMOBM, LLO AatOTb NPaBo Lk 0cobi Ha
ynpaBAiHHA MaliHoM abo rpoLLIOBUMM 3a0LLAAKEHHS-
MW CraAKOAaBLS, AKi NOB’'A3aHi TIAbKM 3 YTPUMaHHAM
CMaAKOBOro MakHa (Hanpukaaa, BUNAaTa 3apobiTHoi
nAaTM PobiTHMKaM NiANPUEMCTBA, OMAaTa NOAATKIB
ab0 KOMyHaAbHUX NAATEXIB Ta iHLIE), ane He NOBUHHI
MICTUTW HIIKMX AR, AKi 6 3aLLKOAMAM IHTEPECAM CNaA-
KOeEMLIB abo HAHOCUAM TM 3BUTKM.

OCHOBHi BMMOTW, SIKi MOBMHHI CTAaBUTUCb NEPEA
ynpaBuTEAEM MalHa - Lie BXMUTTA 3ax0AiB LLOAO 36e-
PEXEHHA CMAaALLMHK, MIATOMMAHHA MOro y CTaHi, He
ripwomy 3a ToW, kM ByB A0 BCTAHOBAEHHS yrpaB-
AIHHA, AO MNPUHHATTA CNaALLMHM  CMAAKOEMUSAMM.
YnpaBuTeAb MalHa HE MOXe BMKOPWUCTOBYBATK MOro
AN OTPUMAHHSA NPUOBYTKY Ha CBOK KOPUCTb, HE MOXE
3AOBXMBaTW CBOIMU 0O0B’I3KaMM.

Ocoba, Lo ynpaBAsSiE MalWHOM, Mae MpaBo Ha
nAaTy 3a BMKOHaHHA CBOiX 0600B’A3kiB. LS cyma
OrOBOPHOETLCA B AOrOBOPI, AKWUM 3aKAHOUYAETBCA MiX
HoTapiycoM Ta 0cob0t0, WO YNpPaBASE CMAALLMHOW.
MpaBo BUTpebyBaHHS L€ cnAaTM BUHWKAE y 0cobM,
LLLO YNpaBASiE CNAALLMHO, MPU NPUAHATTI CNAAKOEM-
UAMW CMaALLMHK, Ta PO3MOAIAAETECA MK HUMU MpPo-
NOPLIMHO YacTLi ycnaaAKoOBaHOro MalHa, Lo nepenae
AO HUX. AKLLO CMAAKOEMLI BIAMOBASIFOTBCSA CAAQTUTU
i rpoLLOBI KOLWITK 3@ BUKOHAHHSI CBOIX 060B’A3KIB NO
yNpaBAiHHIO CNaALLMHOM, Taka ocoba MoXe 3BepHy-

TUCA AO CYAY 3 MO30BOM AO CMAAKOEMLIB. Koan ocoba,
Lo byna npyM3HaveHa ynpaBAATU CMaALLMHOK, CBOIMMU
AiIIMK 3anoaisina WKoay abo BUKOPUCTOBYBaAa CBOE
NpU3HaYeHHs B KOPUCHUX LIASIX, HOTapiyC, SAKLWO ue
CTano MOMY BiAOMO, Ma€ MpaBO 3BEPHYTUCS AO BiA-
NoBiAQAbHUX OpraHiB 3 3afBOK NPO PO3CAIAYBaHHSA
AISIABHOCTI Takoi 0cobu, a CNaAKOEML MOXYTb 3Bep-
HYTUCA AO BIAMOBIAGABHWX OpPraHiB Ta CyAy 3 NO30BOM
AO 0CcOo6MU, Lo ynpaBAsiAa CNAALLMHOLD, MPO BiALLKOAY-
BaHHA HAHECEHWX 3OUTKIB.

Y c1. 1285 KopeKey TakoX He KOHKPEeTM30BaHo,
fke MailHO noTpebye ynpaBAiHHA, 3a3HAYEHO AMLLE,
LLO e MaMHO NMOBMHHO BXOAMTM AO CKAGAY CMaALLM-
HW, TOMY MPWU BUPILLEHHI NUTAHHA LLOAO MpeAMeTa
AOrOBOPY Ha YNpaBAiHHSA CMAALLMHOK CAiA BUXOAWUTH
i3 3aranbHUX NoAoxeHb po3ainy Il Koaekcy «06’ekTu
LUMBIABHWUX BIAHOCHH».

3aKoHOAa@BELb HE BCTAHOBWMB CreLliaAbHOI BU-
MOMM CTOCOBHO ¢GOpMK AOFOBOPY Ha YMpaBAiHHA
CMAaAKOBMM MawHOM, ane 3 ypaxyBaHHAM cneunoi-
KW CNMaAKOBMX BIAHOCKH, KOAM B MEPIOA AO MPUMHAT-
T CNaALUMHM, SIK MPaBWUAO, BIACYTHS BU3HAYEHICTb
LLIOAO CKA@AY CMAAKOEMLUIB, A0 SIKMX 3PELUTONO nepe-
MAe CMaAKoBE MalHO Ta 3 METOH YiTKOro BM3HaueH-
HS1 MEX 3AIMCHEHHA CTOPOHaMM AOTOBOPY CBOIX MpaB
Ta 060B’s13KiB, @ Y pa3i He0bXiAHOCTI — BU3HAUYEHHA B
CyAOBOMY MOPSAAKY MeX BiAMOBIAAABHOCTI CTOPIH, AO-
roBip Ha ynpaBAiHHA CMAaAKOBUM MawHOM MOBWHEH
6yT1 YKAAAEHWI Y MUCbMOBIN GOPMI.

AoroBip ynpaBAiHHA CMNaALLMHOK MOBUHEH Mic-
TUTW TaKi iCTOTHi YMOBMW: NEpPeAiK CMapKoOBOrO MalHa,
O NepepAaETbCs B YrpaBAiHHA; po3Mip i popma naa-
TM 3@ ynpaBAiHHA CNaAKOBMM MaWHOM. AOroBOpPOM
yNpaBAiHHA CcnaAlMHOK Moxe 6yTv nepepbaveHo
CTPOK MOro Aji.

CTpOK Ail AOrOBOpPY BM3HAUEHO YaCTUHOKO ApPY-
roto cT. 1285 Koaekcy. AOroBip Ha ynpaBAiHHS Cnaa-
LLMHOKO MPUMUHSAE CBOK A0 Ta NPO LEe MNOBIAOMASE
ynpaBuTeAb, ¥ pasi HaAXOAXEHHS A0 HoOTapiyca 3a
MiCLEM BIAKPUTTA CMaALLUMHKU 3asBM CMAAKOEMLIB
NPO NPUNHATTSA CNAALLMHKM, NPO BIAMOBY Bia CnaaLLu-
HW Ha KOPWUCTb iHLWMX CNaAKOEMLIB TOLLO. BianosiaHO
AO YacTUHK Apyroi cT. 1285 KoaeKkey ynpaBUTEAb Ma€e
npaBo BUYMHATU ByAb-AKi Ali, cnpsmoBaHi Ha 36epe-
XEHHSA CNaALUMHKW, @ TOMY BiH HE MOXE BiAUYXYyBaTH
cnapKkoBe ManHo, SKUM ynpaBasie [6, ¢. 795].

MNepepava MaHa B yNpaBAiHHA He TAMHe 3a Co-
6010 nepexoaAy NpaBa BAACHOCTI Ha HbOrO A0 MOro
yrnpaBuUTeAs.

Mpu yKhnapeHHI 3a3HauyeHOoro AOroBopy HoTapiyc
NMOBMHEH MEPECBIAYMTUCS B TOMY, LLO CMaAKOAABELb
€ BAACHMKOM LIbOr0 MawHa, Npo Lo 3a3HauynTu B TEK-
CTi AOrOBOpPY 3 MNOCUAAHHSIM Ha PEKBI3UTU AOKYMEHTIB,
AKi NIATBEPAXYIOTb L0 0OCTaBUHY.
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Ha niactaBi 3aaBK 3aiHTepecoBaHoi 0cobu npo
BIAKPUTTA CMaALUMHM Ta AOFOBOPY Ha YyMpaBAiHHA
CMaALLMHOK HOTapiyc 3aBOAWUTL CMAAKOBY CrpaBy.
CnapkoBe MalHO, CTOCOBHO SIKOr0 3aCHOBYETbCA AO-
roBip ynpaBAiHHS, MOXe ByTWU nepepaHo HoTapiycom
ynpaBWUTEAID 3a ONUCOM. NTPUMIPHUK akTa onucy Mam-
Ha CAiA 3aAMLlIaTM y cnpaBax Hotapiyca. CKanapaHHS
onuvcy MakHa, NepepaHoro HoTapiycoMm, MOAErLlye
NMOAAAbLLMIA KOHTPOAb 3@ AIIABHICTIO yrpaBuTeAs, a
TaKOX CMPUSAE NMPUNUHEHHIO MOXAMBUX 3AOBXMBaHb
3 oro 60oky.

AoroBip Ha ynpaBAiHHA CNAaALLMHOKO HE PEeECTPY-
€TbCHA B PEECTPiI AN PEECTpAL|i HOTapiaAbHUX Ail, a
3aHOCUTbCA A0 KHUIM OBAIKY TaKmMx AOrOBOPIB.

BiaMoOBa cnapKoeEMLiB Bia MPUAHATTS CNAALLMHK
He MpUNUHAE Al 3a3Ha4YeHOro Aorosopy. Y pasi Bia-
CYTHOCTI CMaAKOEMLUIB 3a 3anoBiTOM i 3@ 3aKOHOM,
YCYHEHHS iX Bia NpaBa Ha CNaAKyBaHHS, HEMPUNHATTA
HUMMW CNAALLMHKU, @ TAKOX BIAMOBW Bip il NPUNHATTA,
YKAQAEHWI AOTOBIP AI€ AO YXBAAEHHS CYAOM PilLleHHS
NpPO BM3HAHHA CNAALLMHKW BiAYMEPAOHO.

Meplw 3a BCe, AOrOBIp Ha yNpaBAiHHS CNaALLU-
HOIO MOXE OXOMAKOBATM AK BCE MaWHO CMaAKOAaB-
Us, Tak i NeBHY MOro YacTMHy. EAMHOKD BMMOTOK AO
MalHa € HeoOXiAHICTb MOro OXOPOHM, YTPUMAaHHS,
AOTASIAY, BUMHEHHS IHLIMX GAKTUUHUX YM HOPUAMUYHUX
A AAA MIATPMMAHHSA MOro B HaAeXHoOMy cTaHi. Lle
MOXYTb BYTW LiHHI nanepu, HepyxoMe MaiHo, B TOMy
UMCAI 3eMEeAbHI AINIHKKW, NpuUBaTHI NiIANPUEMCTBA, XY-
Aoba ToLLo.

3aKoHOAaBelp UiTKO nepepbaunB, XTO caMe €
YCTAHOBHWMKOM YMPaBAIHHA: HOTapiyC; BIAMOBIAHWIA
opraH MiCLEBOro camMoBpPSAYBaHHSA, AKLLO B HaceAe-
HOMY NYHKTI HEMa€e HoTapiyca.

HoTapiycom Moxe BUCTynaTh K AepXaBHUM, Tak
i NpMBaTHMI HOTapiyC, EAMHOIO BUMOIOKO AO SIKOTO €
Te, WO BiH NMOBMHEH 3AIMCHIOBATU HOTapiaAbHY AifiAb-
HICTb 3@ MiCLIEM BIAKPUTTS CNaALLMHM.

AOroBip Ha ynpaBAiHHA CNAALLMHOK Moxe ByTu
YKAQAEHUW 3a HasiBHOCTI TaKMX YMOB: CMEPTb CMaj-
KOA@BLSA Ta MpPeA’sIBAEHHS CBIAOUTBA MpPO CMepTh;
NoAaHHs A0 HoTapiyca (mocapoBoi ocobu opraHy
MiCLLEeBOro CaMOBpPSAYBaHHA) 3alikaBAEHOK OCO-
6010 3aABU NPO HEOOXiIAHICTb BXMWTTS 3aXOAIB LLOAO
YyAPaBAIHHA CNaALLUMHOK; BIACYTHICTb CMNaAKOEMLIB
ab0o BMKOHaBUS 3aMoBiTy; HEMOXAUBICTb 3AIMCHEHHS
IHLIMX 3aXO0AIB LLOAO 30EpPEXEHHs CrMapKoBOro Man-
Ha, OKPIM YKAAA@HHSI AOTOBOPY Ha ynpaBAiHHA Cnaa-
LUMHOK (HanpUKAap, BXUTTA 3axOAiB LLOAO OXOPOHU
CMaAKOBOMo MakHa).

Ha niapctaBsi 3asBM 3aLikaBAeHOT 0cOOU NPo Bia-
KPWUTTA CNaAlUMHM Ta HEOOXIAHICTb BXMWTTA 3axOAiB
LLLOAO YNpPaBAIHHA CMaALLMHOK HOTapiyc 3aBOAUTb
CMaAKoBY crnpaBy, nepesipse 3a AaHMMKU CnapkoBOro
PEECTPY BIAOMOCTI NPO MOCBIAYEHI 3amnoBiTU Ta 3a-

BEAEHi crnaakoBi cnpaBu. Mpu LpboMy HEOBXiAHO BU-
MaraTi HapaHHS BIAOMOCTEN NMPO BIACYTHICTb CMapKo-
EMUIB, AKi GAKTUYHO NMPUNHAAN CMIAALLIMHY BHACAIAOK
MOCTIMHOTO NPOXMBAHHA PAa3oM 3 NOMEPAUM.

Taky 3asBy HOTapiycy MOXyTb MOAATW: OpraHu
MiCLLEBOIrO caMoynpaBAiHHSA; OpraHn OMikK Ta MikAy-
BaHHS; KPEAUTOPU; 0cobH, LLLO NepebyBanm 3i CNAAKO-
AABLEM Y TPYAOBWMX MpPaBOBIAHOCKMHAX; MPEACTaBHUK
OpraHiB AepXXaBHOI MOAATKOBOI iHCMEKLi Ta iHLWi.

BianoBiaHO A0 cT. cT. 1268, 1269 LnsinbHOro
koaekcy YKpaiHu 3akoHoAaBeLb Nepepbavae ABa Ba-
piaHTU NPUMHATTA CNAALLMHK: NoAAYa 3asiBM NPO Npu-
MHATTA CnapllMHM abo QaKTUYHE MNPUNHATTA cnaa-
LLMHM BHACAIAOK MOCTIMHOrO MPOXMBAHHA pPa3oMm i3
CnapkoAaBLEM Ha 4yac BIAKPUTTA cnapwmHu. Le
03Hauae, WO Nepea ykhapaHHSM AOrOBOPY Ha yrnpas-
AIHHS cnaALUMHOK HoTapiyc 3060B’A3aHWI BUTPEDy-
BaT iHGOPMALLtO, UM € Yy MOMEPAOTO CMAAKOEML, AKI
NPUNHAAW CNAALLMHY BHACAIAOK MPOXMBAHHS pa3om
3 NOMePAUM. AKLLO Taki CMaAKOEMLI €, HOTapiyC BiA-
MOBASIE B YKA@A@HHI TAKOro MpaBOUMHY.

3 MeTol BUKOHaHHA 060B’A3KIB LOAO 36e-
PEeXEeHHA CMapkoBOro ManHa ocoba, sika 3AIMCHIOE
ynpaBAiHHSA, Ma€e NpaBo 3AIMCHIOBATU ByAb-AKi Ail, WO
He cynepevaTb YWHHOMY 3aKOHOAQBCTBY.

Aorosip Ha ynpaBAiHHA CNAaALLMHOIO € MPaBoOYUn-
HOM 3i CKacyBaAbHOL 0OCTaBMHOK, OCKiIAbKM MpaBa
Ta 060B’A3KM ynpaBUTEAS NPUMUHSAOTLCA 3 MOMEHTY
3’ABAEHHS CMAAKOEMLUIB ab0o MPUMHATTA CNaAKOEMLUS-
MW CNaALLUHMN.

TakMM UMHOM, 3aXOAM LLOAO YMPABAIHHS cnap-
LLMHOO, 3@ 3araAbHMM MPaBMAOM, TPUBAOTb AO NMPU-
MHATTS CNaALUMHKU CMIAaAKOEMUSIMK. Y pasi BiACYTHOCTI
CMaAKOEMLIB 3@ 3aNOBITOM i 3@ 3aKOHOM, YCYHEHHS iX
BiA MpaBa Ha CNapKyBaHHA, HEMPUAHATTA HUMU CNaa-
LLUMHK, @ TaKOX BIAMOBW BiA iT MPUNHATTA, YKAGAEHWU
AOTOBIP AI€ A0 YXBAAEHHSI CyAOM PilLEHHSI NP0 BU3Ha-
HHS CNAALLMHK BiAYMEPAOLO.

Chip Bia3HaAuWTH, L0 HE3BaXatouu Ha Te, Lo 3a
3MiCTOM AOrOBIp NPO YrNpaBAIiHHA BUMaraeTbCs AuLIE
TOAI, KOAM HEMAE Hi CMAAKOEMLIB, Hi BUKOHABLS 3a-
NoBITY, BiH MPUMNUHSAE CBOIO Ait0 AULLE 3 NOABOIO CNaa-
KOEMLIB i HE MPUMUHAETLCA NPU MOABI BUKOHAaBLA
3anoB.iTy.

3 HaBEAEHMX MOAOXEHb CAIAYE, LLO CMapKoBe
MalHo, Ake noTpebye ynpaBAiHHSA, iCHYBaAO K B AO-
PEBOAIOLIMHUIK Nepioa, Tak i B papaHCbkui. OAHaK
npasoBa Gpopma, SIKO MOTAK ByTH1 HAAIAEHI BIAMOBIA-
Hi BiAHOCUHW, BBEAEHA LINBIABHMM KOAEKCOM YKpaiHu
2003 p., @ MOXAMBICTb Il 3aCTOCYyBaHHS A0 CMAAKOBKX
BiAHOCHH 3aKpinAeHa B CT. 1285 LIMBIAbBHOIMO KOAEKCY
YKpaiHu.

Pasom 3 TMM, aHaAi3 BIiAMIHHOCTEN AOPEBOALD-
LiMHOro BiA CyyacHOro ykpaiHCbKOro 3aKOHOAABCTBaA
AO3BOASIE MPUNTU A0 BUCHOBKY MPO Te, O 3aX0AW 3
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ynpaBAiHHA MalHOM CMaAKOAABLS HE PO3rAfAaAnCS paHille B HOPUAMYHIA NpakTuui. MeToto yknapaHHSA
3aKOHOAABLEM K CAMOCTIMHI aX A0 MPUMHATTA UMH-  LIbOrO AOroBOpY € 3abesneueHHs 3bepexeHHs cnaa-
HOro LIMBIABHOIO KOAEKCY YKpaiHu. KOBOr0O MarHa A0 MPUUHATTA CMAALLMHU CMAAKOEM-

BucHoBoK. OTxe, AOTOBip Ha ynpaBAiHHA cnas- UMM @bo A0 BM3HAHHS CMaALLMHM BiAYMEPAOD 3a
LUMHOK - HOBWM BMA AOTOBOPY, LLO OYyB HEBIAOMMWIA  PILLEHHAM CyAY.
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ApaxoBcbka Hapia CepriiBHa

YNPABAIHHA CNAALLUHOIO: NOPIBHAAbHUMA AHAAI3 AOPEBOAIOLIIMHOIO TA CYYACHOIO YKPAIHCBKO-
ro 3AKOHOAABCTBA

CrtatTsi npucBAYEHa NPaBOMY PEryAOBaHHIO BIAHOCUH 3 YMPaBAIHHA MaHOM, SiKi BUHMKAKOTb 3 AOrOBOpY ynpas-
AIHHSI CMAAKOBMM MalHOM. PO3IASIHYTO MOHATTA Ta LOPUAMYHA XapaKTepUCTMKa AOroBOpY. [TpoBeAEHO aHaAi3 0CobOAK-
BOCTEN NpeaMeTa, CyO’eKTiB AOTOBOPY, NpaB Ta 000B’A3KIB CTOPIH, MOPIBHAALHUI aHaAi3 AOPEBOAOLIMHOIO Bia cyyac-
HOrO YKPaiHCbKOro 3aKOHOA@BCTBA LLIOAO 3aX0AIB YMPaBAIHHA MaiHOM CMaAKOAaBLSA.

KAro4oBi cAoBa: ynpaBAiHHA CNAALLMHOO, MarHO, HOTapiyc, CnapAKoEMELpb.

ApaxoBckas Hapexxpa CepreeBHa

YNPABAEHUE HACAEACTBOM: CPABHUTEAbHbI AHAAU3 AOPEBOAIOLLUOHHONO U COBPEMEHHOIO
YKPAUHCKOIo 3AKOHOAATEABCTBA

Ctatbs NocBsiLLEHa NPaBOBOMY PENYAMPOBAHMIO OTHOLLEHWI NO YNPaBAEHUIO MMYLLECTBOM, BO3HUKAIOLLLME U3 AO-
roBopa ynpaBAE€HUSA HaCAEACTBEHHbIM UMYLLECTBOM. PacCMOTpPEHbI MOHATUE U FOPUANYECKAs XapaKTepUCTUKa AOTOBO-
pa. lNpoBeaAeH aHaAM3 0CoObeHHOCTEN NpeaMeTa, CyObeKTOB AOrOBOpa, NpPaB U 0683aHHOCTEW CTOPOH, CPaBHUTEABHbI
aHaAU3 AOPEBOAKOLIMOHHOIO OT COBPEMEHHOTIO YKPAWHCKOro 3aKOHOAATEABCTBA OTHOCUTEABHO MEPOMPUATUIA yNpaBAe-
HUSA MMYLLECTBOM HaCAEAOAATEAS.

KnaroueBble cA0Ba: ynpaBAEHWE HACAEACTBOM, MMYLLECTBO, HOTAPUYC, HACAEAHMK.
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HERITAGE MANAGEMENT: COMPARATIVE ANALYSIS OF THE PRE-REVOLUTIONARY AND CONTEMPORARY
UKRAINIAN LEGISLATION

The article is devoted binding legal regulation of relations arising from the contract heritage management. The
concept and legal description of the contract. The analysis of the subject, business contract, rights and obligations of
the parties, the comparative analysis of the pre-revolutionary and contemporary ukrainian legislation.
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