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YAK 347.122:347.23(477)

Konunoea YXaHHa BoroaumupiBHa,
K.l0.H.,
topmrckoHcynbT OOl beceaa H0. M.

OXOPOHA TA 3AXUCT NPABA BNNACHOCTI HOPMAMM
LUBINIbHOTO NMPABA YKPAIHU, KNACU®IKALIA UUBINIbHO-
NMPABOBUX 3ACOBIB 3AXUCTY NPABA B/ZIACHOCTI

MocTtaHoBKa npobaemu. OxopoHa Ta 3axucCT
npaBa BAACHOCTI € OAHUM 3 HaWBaXAMUBILLMX 3aBAAHb
UMBIAbHOMO npaBa. OAHaK BU3HAUYEHHA UMX NMOHATb Ta
iX CNiBBIAHOLIEHHA AOCI € AUCKYCIMHUM Ta HEBU3HAYe-
HUM. TaKOX HEMAE EAHOCTI AYMOK CEPEA HayKOBLIB 3
NpPUBOAY Knacuoikalii uMBiAbHO-NPaBOBKUX 3ac0biB 3a-
XWUCTY NpaBa BAACHOCTI. TOMY AOCAIAKEHHS Y LIbOMY Ha-
NPSMKY € HEOOXIAHUM Ta aKTyaAbHUM.

CTtaH AOCAIpKEHHA Temu. Ao npobaeM BU3HA-
YEeHHSA Ta CMNiBBIAHOLLEHHA NOHATb OXOPOHM Ta 3aXMCTy
npaBa BAACHOCTI HOpPMaMW LMBIAbBHOIO Mpaea, a Ta-
KOX KAacUdikaLii UMBIAbHO-NPaBOBMX 3aCc0biB 3aXUCTy
npaBa BAACHOCTI 3BepTanocb 6arato HaykoBLiB, Ta-
kux gk 0.C. lodpde, €.0. XaputoHos, O.l. XaputoHoBa,
0.B. Azepa, M.K. TaasaHTny, LI, Tumuenko, 3.B. Po-
MoBCbKa, O. LLyniHcbKa, B. Il. EmeabsHOB. AAe Ui nn-
TaHHSA | AOCi € HEBUPILLEHUMU Ta AMCKYCIMHUMM.

MeTolo AOCAIAKEHHA € BU3HAYEHHA MNOHATb
LUMBIABHO-MPABOBOI  OXOPOHW  MpaBa  BAACHOCTI,
LUMBIABHO-MPABOBOr0 3axMCTy npaBa BAQCHOCTI Ta ix
CMiBBIAHOLUEHHS, @ TakOX MNPONO3ULIA Kracudikauil
LUMBIAbHO-NMPaBOBKX 3ac0biB 3aXM1CTy NpaBa BAACHOCTI.

Buknaap oCHOBHOro marepiany. OxopoHa BiAHO-
CWH BAACHoOCTI nepeabavae ABi MeTu. Meplia noasrae
B TOMY, OO 3aKPIiNUTK iCHYOUI B AQHOMY CYCMiAbCTBI
BIAHOCWMHM BAACHOCTI, yb6e3neuutn ix Bia MOXAMBUX
nocAraHb Ta nopyweHb. Apyra nposiBAse cebe, KOAK
OXOPOHIOBaHI NpaBOM BIAHOCWMHWM BAACHOCTI BUABAS-
HOTbCA BCE-TaKM MNOPYLUEHUMU. 3aBAAHHSA NpaBa NoAs-
rac B ToMy, W06 3abe3neunTn iX BIAHOBAEHHS (SKLLIO
e HEMOXAMBO — 3BECTM HACAIAKM MOPYLUEHHA AO Mi-
HiMyMy, 3pOBWTU Ha YYaCHMUKIB CYCMiAbHUX BIAHOCMUH
BUXOBHWIM BMAMB (Y TOMY YMCAI M LLASXOM MOKAAA@HHSA
BiANOBIAAABHOCTI Ha 0cCi6, L0 MOPYLIMAM BiAHOCKMHM
BAQCHOCTI), CNPUATU YCYHEHHIO NMPUUMH, LLO BUKAUKa-
AV TTOPYLLEHHS.

BiAHOCMHM BAACHOCTI OXOPOHAKOTLCA HOPMaMM
He OAHIEI AKOICb ranysi npaBa (HampUKAaA, LMBIABHO-

ro), a HOpMaMK BCiX rany3en eAMHOI CUCTEMU MpaBa.
lMpoBiaHaA POAb B OXOPOHi BIAHOCWMH BAQCHOCTI Hane-
XWTb KOHCTUTYLiIMHOMY NpaBy. HOPMUW KOHCTUTYLIMHOIO
npaBa 3aKpinAKHTb BIAHOCHHW BAACHOCTI, 3abe3neuy-
IOTb PO3BMTOK LMX BIAHOCUH, MOKAAAAKTb Ha rpoma-
ASIH KOHCTUTYLLIMHMI 060B’A30K Hepertu i 3mMiLHBaTH
BCi GOPMM BAACHOCTI.

AO HOPM KOHCTUTYLIMHOrO npasa Mpo OXOPOHY
BAACHOCTI 6€3nocepeAHbo NPUMUKAKOTb HOPMU aAMi-
HiCTpaTMBHOIO NpaBa, TPYAOBOrO, arpapHOro Ta iHLLIMX
rany3en npaBsa, Aki 3ab6e3neyuytoTb NPaKTUUHY peanisa-
Lit0 Aep>XaBHO-NpaBOBWX HOPM, Hacamnepep y coepi
PYXy i BUKOPUCTaHHSA 00’EKTIB BAACHOCTI.

OCHOBHMK MpPEAMET LMBIAbHOIMO NMpaBa CTaHOB-
ASiITb MAWHOBI BiAHOCWMHW, MOB’A3aHI 3 BUKOPUCTAHHSAM
3aKoHYy BapToCTi. BiAHOCMHW BAACHOCTI B OCHOBHOMY
MaWnHOBI BIAHOCWMHUW. BHACAIAOK LIbOrO OXOPOHa BAAC-
HOCTi € OAHMM 3 HaMBaXAUBILUMX 3aBAAHb LIMBIAbBHOIO
npasa. i BUKOHaHHA 3a6e3neuyeTbes, 3 OAHOrO HOKY,
OXOPOHOK BIAHOCKMH BAACHOCTI B iX HOPMaAbHOMY He-
NMopyLUEeHOMY CTaHi, a 3 iHLWOro — BIAHOBAEHHAM Mopy-
LWEeHMX BIAHOCHUH.

fAK y TOMy, Tak i B iHLOMY BWMNAAKY BUKOPUCTO-
BYIOTbCA CneunoivHi UMBIABHO-MPABOBI 3acobu 0Xo-
POHW | BIAHOBAEHHA BIAHOCWMH BA@CHOCTI. 30Kpema,
BIAHOBAEHHS MOPYLUIEHUX BIAHOCWH BipADBYyBa€TbCS, Ha-
camnepep, 3a paxyHoOK MaiHa Tiei 0cobu, y pe3yAbTari
NPOTUNPABHOI MOBEAIHKM AKOI BOHW OYyAM MOPYLUEH.
3axuCcT nNpaBa BAACHOCTI 3AIMCHIOETbCA, AK MPABUAO,
Yy NO30BHOMY MOPSIAKY CYAOM, rOCMOA@PCLKUM CYAOM
ab0o TpeTercbkMM cyAOM. MaiHOBUWI XapaKTep 3axmcTy
npasBa BAACHOCTI MOASIrAa€ B TOMY, LLIO BiH 3AIMCHIOETbCS
LUASIXOM 3BEPHEHHA CTArHEHHS Ha MalHO, AKe HaAe-
XWTb 0CO6i, L0 NOpyLIMAG MPaBO BAACHOCTI.

Ha BiaAMiHYy BiA LUMBIABHOIO npasa, KpUMiHaAbHE
npaBo BNAMBAE, HAcaMnepea, He Ha MaHOBY chepy,
a Ha 0CcobUCTICTb NpaBoOMOpyLIHMKA. AO 3AIMCHEHHS
3AOUYMHY KPUMiHaAbHE MpPaBO OXOPOHHAE BIAHOCUHMU
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BAACHOCTI, BPEryAbOBaHi iHWMMW FraAy3saMKn npaBa (y
nepLuy 4yepry UMBIAbHUM i aAMIHICTPaTMBHUM). 3 MO-
MEHTY 3AIMCHEHHSI 3AOYMHY MPOTU BAACHOCTI KPUMi-
HaAbHEe NpaBO MOYMHAE PETrYAHOBATU BUHWKAI BHACAI-
AOK LLbOrO CYCMiAbHI BIAHOCUHM, SiKi HabyBatoTb GopPMHU
KPUMiHaAbHO-NPaBOBMX BIiAHOCHH.

Lle peryatoBaHHSI BinOyBa€ETbCA LLASIXOM 3aCTOCY-
BaHHS A0 0Cc0obM, fika 3AiMCHUAA 3AOUMH, nNepepbaue-
HUX 3aKOHOM CaHKLIM K 0cOBUCTOro, Tak i MaHOBOrO
Xapakrepy.

3peLuToto, BIAHOCMHWU BAQCHOCTI OXOPOHSIOTHCSA
HOpMaMM MPOLLECYaAbHOrO NpaBa, SKi BCTAHOBAKOKOTb
NOPSAAOK PO3IASAY KPUMIHAAbHUX i UMBIABHUX Crpas,
noB’A3aHMX 3 MOPYLUEHHAM BIAHOCWMH BAAQCHOCTI, 3a-
6e3neuytoTb BUKOHAHHA BWMPOKIB i pilleHb MPO KOH-
¢dickalilo MaiHa, BiALUKOAYBAHHS MalHOBOIO 30UTKY,
NpW NOBEPHEHHI pedi ToMy, XTO Ma€ Ha Hei npaso, i
T.N. HopMU pi3HUX rany3en npaBa B3aEMOAIKOTb MiX
coboto.

LiuBinbHe npaBo nepepbavae cBOi 0COOAUBI POp-
MW OXOPOHW A@HUX BIAHOCUH. AAE€ MpPU OXOPOHI BiA-
HOCWH BAQCHOCTI Pi3Hi HOPMMU i iHCTUTYTU LIMBIAbHOIO
npaBa BiAirpatoTb HEOAHAKOBY POAb. «OAHI 3 HUX OXO-
POHSIOTb BIAHOCMHWM BAQCHOCTI LUASIXOM iX BU3HAHHS,
TUM CaMUM MOLUMPIOKOYM Ha HUX 3aXUCT LMBIABHOIO
3aKoHy. Taki, HanpukAaa, HOPMKU NPO BIACYTHICTb 06-
MeXeHb KiAbKOCTI i BapToCTi MaliHa, Lo nepebyBae B
NPWBaTHIN BAACHOCTI FPOMaASH i FOPUAMYHKX OCib.

IHWi npaBuAa 3abe3nedytoTb HEOOXiAHI yMOBHM
ANSl peani3allii peyoBMx NpaB i B LbOMY CEHCI TEX BaX-
AMBI AASL TX OXOPOHW (HanpukAap, NpaBuAa MPoO Aep-
XaBHY PEECTPaLLtO NpaB Ha HEPYXOMICTb).

HapelLuTi, TpeTi BCTAaHOBAKOKTb HECMPUATAMBI Ha-
CAIAKM AAA MOPYLLHUWKIB peyoBUX npas, T06To He3no-
CEPEAHbO 3axmLLATb BiAHOCMHM BAAQCHOCTI BiA NPOTH-
npaBHUX NOCAraHb.

Ha ubomy 3acHOBaHa BiAMIHHICTb MOHATb OXOPO-
Ha npaB (y TOMY YMCAI peyoBMX) i 3axucT npas» [1, c.
472-473].

Y LUK YKkpaiH1 HemMae HOpM 3araAbHO OXOPOHHOTO
3HaueHHs, a nepepdayeHi HOpMU, AKi PETYAIOHOTb MO-
PYLUEHHS KOHKPETHOMO Cy6’eKTMBHOrO Npasa (ra. 3, ra.
29 UK Ykpainu [2]).

0.B. A3epa popeuHo Bkasye: «HOpUAMYHOIO Ha-
YKOKO HE COOPMYABOBAHO YiTKUX KPUTEPIIB LLLOAO 3MiC-
Ty 3aXUCTY LUMBIAbBHUX NpaB 3araAoM i NpaBa BAACHOCTI
30KpemMa Ta Moro po3mMexyBaHHS 3 NPaBOBOK OXOPO-
Hoto umMx npas. OAHI BBaXatoTb, WO NPaBOBUIA 3aXUCT
OXOMAKOE BCK CUCTEMY MNpaBoOBMX 3acobiB, cCnpsiMo-
BaHWX Ha 3abe3nevyeHHsi Ta 3AIMCHEHHA BiAMOBIAHMX
UMBIABHMX npaB. Apyri BBaxatoTb, IO NPaBOBUK 3a-
XUCT - LI CUCTEMA HOPUANYHMX HOPM, CMPSMOBAHUX
Ha nonepeAXeHHs NPaBoMNopyLLIEHb Ta YCYHEHHS iX Ha-
CAIAKIB. [HLWI 06MEXYHOTb MPaBOBWIA 3aXUCT AISIAbHICTHO
CYAY UM IHLLIMX FOPUCAMKLLIMHWX OPraHiB i3 NonepeaxXeH-
HSA Ta BIAHOBAEHHS nopyLleHoro npasa. Aae BiAbLLICTb

FOPUCTIB BBaXae€, WO NPaBOBUM 3aXMUCT € CKAAAOBOIO
YaCTMHOIO NPaBOBOI OXOPOHM, A0 AKOI MatOTb BKAKOUA-
TUCS AULLIE 3acobu, MOB’sI3aHI 3 peanisalieto 0coboto
npaBa Ha 3axucm [3, ¢c. 757-758].

To6T0, UMBIABHO-MPABOBUI 3axMCT NpaBa BAAC-
HOCTi - OiAblL By3bKe MOHATTH, SIKE 3aCTOCOBYETbLCSA
TiAbKM AO BMNAAKIB iT nopyLLeHHs. BiH siBAsie coboto cy-
KyMHICTb nepepbayveHnx UMBIAbHUM 3aKOHOAABCTBOM
3acobiB, SKi 3aCTOCOBYOTLCS Y 3B’A3KY 3i 3AIMCHEHUMMU
NPOTH LMX NPaB NOPYLLUEHHAMMU, | CNPAMOBAHMX Ha BiA-
HOBAEHHA abo 3aXMCT MaiHOBWX iHTEPECiB BAACHUKIB.

LlMBiAbHO-NpaBOBa OXOpPOHa MpaBa BAACHOCTI
3AIMCHIOETLCS, MO CyTi, 3@ AOMOMOIOK BCIi€El CyKyn-
HOCTi LMBIAbHO-NPABOBMX HOPM, fAKi 3abesneuytoTb
HOPMaAbHUI | Be3nepeLkoAHUA PO3BUTOK BiAHOCUH
BAACHOCTI.

MalHOBMWI xapaKTep 3axX1CTy NpaBa BAACHOCTI —
ue Te, WO BiH 3AIMCHIOETbCA LUASXOM 3BEPHEHHS CTAr-
HEHHS Ha MaMHO, ike HaAeXMUTb 0cobi, Lo NopyLIMAa
npaBO BAAQCHOCTI.

BiaHOBAIOBaAbHUI ab0 KOMMEHCALIMHUI XapaK-
Tep 3axMCTy NpaBa BAACHOCTI MiCTUTbCA B TOMY, LLIO 3a
AOMOMOTO LMBIABHO-MPABOBMX 3aC06iB 3axMCTy BiA-
HOBAKETbCS MaWHOBE MOAOXEHHSI BAACHWKa, NpaBo
BAQCHOCTI IKOro 6yAo NopyLLEeHo.

PosBuBatoun nonoxeHHA cT. 13  KoHcTUTyuii
Ykpainu [4], UK YkpaiHu nepepbavae AAst BCix BAAC-
HUKIB PiBHIi YMOBW AAA 3AIMCHEHHA CBOIX npaB (4. 3
cT. 319) i BCTAHOBAIOE PiBHI YMOBM 3aXUCTy NpaB YyCixX
cy6’eKTiB NnpaBa BAAcHOCTI (4.1 cT. 386). To6TO KOXHa
ocoba Ma€e NpaBo Ha 3axMCT CBOrO NOpyLLIEHOro Npasa
BAACHOCTI.

M.K. TansHTUY 3a3Hauvae: «[lpaBO Ha 3aXUCT € OA-
Hi€to i3 MPaBOMOUYHOCTEN Cy6’'EKTMBHOTO NpaBa, BU3Ha-
yae 1oro xapakrtep i 3mict. Lle o3Hauae, o npaBo Ha
3aXMUCT, K i came cyb’eKTUBHE NPaBo, € MiPOK MOXAU-
BOi MOBEAIHKM YNOBHOBaXeHoi 0cobu, Aka noB’s3aHa
3 BUKOPUCTAHHAM MOXAMBOCTEN MNPABOOXOPOHHOMO
Xapakrtepy.

MpaBO Ha 3axuCT € HOPUAMYHO 3aKpinAeHe npa-
BO 0COBM 3BEPHYTUCA AO CheLiaAbHO YNIOBHOBaXEHMX
AEPXaBHWX OpraHiB 3 BUMOIOK NPO BIAHOBAEHHS MO-
pylleHoro npaBa abo Npo NPWUMUHEHHS MOPYLUIEHHS
npaBa» [5, c. 426].

I.M. TuMUYEHKO BKa3ye Ha KOHCTUTYLLIMHY NPUPOAY
npaBa Ha 3axMcT 0cobu: «[1paBoO Ha 3axWUCT € EAEMEH-
TOM MPaBOBOr0 CTaTyCy, KM CKAAAaTb NpaBa, CBO-
604K Ta 060B’A3KM, LLLO QIKCYHOTb CTAHAAPTU NOBEAIHKM
0Cco6U, PO3KPMBAKOTb OCHOBHI MPUHLUMNK i B3AEMOAT 3
AepxaBoto. MpaBo Ha 3aXUCT Ma€ KOHCTUTYLLIMHY Npu-
poAYy Ta iCHYe B pamMkax BiAHOCUH AEPXaBMW i 0CO6MU.
Lle noAOXeHHS NIATBEPAXYETLCSA YMHHUM 3aKOHOAAB-
CTBOM, 30Kpema KoHctutyuieto YkpaiHu (cT. cT. 3, 8,
19, 55)» [6, c. 8-9].

3.B. PomoBcbKka popevHOo BKasye: «[lpaBoBuiA 3a-
XWUCT — 3aBXAM aKT, Lo BXe BipOyBCHA, OCKIAbKW BiH €



YACOMUCUUBINIICTUKN B @ @ B 8 8B @ @ @ @ @ @ @ E E @ @ @ @ @ @ @ 103

6e3nocepeAHbOI0 Peani3aLieto Mipu AepPXaBHOIO Npu-
MYCY, LLLO BU3HAUYEHa Y PilLIEHHI CyAy UM iHLLOIO OpraHy,
YNOBHOBAXEHOI0 Ha 3AIMCHEHHSI MPaBOBOro 3axmcry. |
came Le € TOANOBHMM Yy CyTi NpaBoBOro 3axucty» [7, C.
490].

Cneundikoto UMBIABHO-MPABOBOro 3axmCTy € 3a-
CTOCYBaHHS TaKUX HOPUANUYHUX 3ac00iB, siki 3abe3neuy-
FOTb YCYHEHHS NEPELLKOA Y 3AIMCHEHHI MpaBa BAACHOC-
Ti Ta BIAHOBAEHHS MaHOBOIO CTaHOBMLLA MOTEPMNIAOIO
BAQCHMKa 33 paxyHOK MaWHOBMX GAar nopyLlHWKa uu
iHWoT 3060B’A3aHOi 0CO6MU.

O. LWyniHcbka Haronowye: «[paBO BAACHOCTI €
NPUPOAHUM AHOACBKUM MPaBOM, iKe NoTpedye Hanex-
HOro NPaBOBOIrO 3aXMUCTY, OCKIAbKW B AFOAMHI @ priori ic-
Hye AOKOHEeYHa noTpeba BKAAAATU CBOE XUTTS B KUT-
TS peyeit», o B NOAAAbLUOMY BMAMBAE Ha ii PO3BUTOK
B AYXOBHOMY MAaHi» [8, c. 127].

Takox caip noroantucs 3 €.0. XaputoHOBMM Ta
O.l. XapuToHOBOO, fAKi BKa3ytoTb: «XapaKTepHUMU pU-
caMu LUMBIAbHO-NPaBOBOro 3axMCTy MpaBa BAACHOCTI
€: 1) MOoro rapaHTOBaHICTb AEPXaBO; 2) MOro 3aranb-
HiCTb (MOXAMBICTb OTPUMATK TaKUK 3aXMUCT ICHYE AAS
ycix cy6’eKTiB MpaBa BAQCHOCTI (Ha Le Bkasye i cT. 13
KoHcTtuTyii); 3) Moro piBHICTb AAS BCiX cy6'ekTiB; 4) no-
BHOTa 3aXUCTYy (BAACHMK, NpaBa AKOro nopyLueHi, Mae
npaBoO He AWLLE BMMAratu BiAHOBAEHHA CTaHy, AKWM
iCHyBaB AO MOPYLUEHHA Ta MPUNMHEHHSA MOPYLUEHHS,
ane TakoX 1 NPaBo Ha BiALLKOAYBAHHA 3aBA@HOI MOMY
MaMHOBOI Ta MOPAaAbHOI LUKOAM Ha MNiACTaBax, BCTa-
HOBAEHMUX CT. CT. 22, 23 LK)» [9, c. 341].

Y UK YKpaiHu x0ou i HeMa€e BU3HAUYEHHA NOHATTA
3aXUCTy NpaBa BAACHOCTI, ane BM3HAYatoTbCs MOPSIAOK
Ta 3acobu 3axmcTy abo OXOPOHW MOPYLLUEHOrO Mpaga.
Takox rA. 29 LUK YkpaiHu nepepbayae 3micT 3acobiB
3axuCcTy NpaBa BAACHOCTI.

3ripHo 3i cT. 6 UK YPCP 1963 p. [10] (BTpatuBs
UMHHICTb), 3aXUCT UMBIAbHUX NPAB i iIHTEPECIB 3AIMCHIO-
BaBCA LUAAIXOM: — BM3HAHHS MpaBa; - BiAHOBAEHHS
CTaHOBMLLA, AKE iCHYBaAO A0 MOPYLLUEHHSA NpaBga, i Npu-
MUHEHHSA AW, WO NOPYLIYHOTb NPaBo; — NPUCYAXEHHS
AO BMKOHAHHSA B HaTypi; — KOMMNEHcaliss MOPaAbHOI
LLUKOAM; — MPUNUHEHHS abo 3MiHA NPaBOBIAHOCHH; —
CTAMHEHHS 3 0cO6MU, AKa NOPYLUMAA NPABO, 3aMOAISHUX
306UTKIB i iHWI cnocobu BiALLKOAYBaHHA MaTepiaAbHOI
LLIKOAM.

UnHHUIA LIK YKpaiHK po3LIMPUB KOAO TaKMX CMO-
cobiB 3axWCTy UMBIAbHMX MpaB i iHTepeciB. CT. 16
UK YkpaiHu, kpiMm nepepaxoBaHux y cT. 6 LUK YPCP
1963 p. cnocobiB 3axucTy, nepepbavae Lie TaKi,
AK: — BM3HAHHA NPaBOYMHY HEAINCHWM; — BU3HAHHSA
HE3aKOHHWMM PILLEHHSI, Al UM BEe3AISABHOCTI opraHy
AEpXaBHOI BAaAM abo opraHy MiCLEBOro caMoBpPSAY-
BaHHS, iXHiX NOCAA0BUX i CAYXO0BMX OCib.

3ripHo u. 6 c1. 319 UK Ykpainu «AepxaBa He
BTPYYaETbCA B 3AIMCHEHHSA BAAGCHUMKOM MpaBa BAAcC-
HocTi». HOBMI BWA UMBIABHO-NPABOBUX MNO30BIB nNe-

pepbauenuii ct. cT. 16, 21 i 393 LUK Ykpainu. fAkuwo
NpPaBOBUM aKT opraHy AepXaBHOi BAaaM abo opraHy
MiCLLEBOro camMoOBpsIAyBaHHS HE BIANOBIAGE 3aKOHOBI
i nopyLlye npaBa BAAcHMKa, TO 3@ MO30BOM BAACHUKa
MalHa TakMM aKT BU3HAETbCA CYAOM HE3aKOHHMM Ta
CKACcOBYETbCS. TakoX BAACHMK MalHa, npaBa SIKOro
NnopyLUeHi BHACAIAOK BMAAHHA NPABOBOIO akra, Mae
npaBo BMMaraTu TOro CTaHOBULLA, IKe iICHYBaAO AO BW-
A@HHSA UpOro akra. AKLLO Le HEMOXAMBO, BiH Mae npa-
BO Ha BiALUKOAYBAHHS MaMHOBOI Ta MOPAAbHOI LUKOAM.

Y uboMy BUNAAKY AepXxaBa BIALIKOAOBYE BAacC-
HUKOBI 30UTKM B NMOBHOMY 00CA3i 33 BUAAHHSA He Bia-
MOBIAHOIO 3aKOHY aKTy, SIKMKM NOpyLUyE npaBa BAAC-
HMKa abo TUTYAbHOrO BOAOAIAbLSA. Llel 3acib 3axucty
Brneplwe 6yB 3rapaHui y 3akoHi YkpaiHu «[1po BAac-
HicTb» Bip 7 AoTOoro 1991 p. [11] (BTpaTMB YMHHICTB).
Aepxapa abo il opraHM MatoTb BAAAHI MOBHOBAXEHHS
(cy6’exTr nybAiuHOro nNpaBsa), TOMy TYT MAETbCS NP0 He
piBHOMNPaBHi Cy6’€KTM MaMHOBMX BIAHOCUH, @ came
npo nybAiYHO-NPaBOBUI 3aXMCT NPaBa BAACHOCTI.

BianoBiaHO a0 cT. ¢T. 1173-1175 UK Ykpainu 3a-
BAGHa LLUKOAA BiALLKOAOBYETbCA HE3ANEXHO BiA BUHMU
3a3HauyeHux opraHis. KpiM BU3HAHHA HE3aKOHHWMW
akKTiB, L0 NOpPYyLWYTh NPaBO BAACHOCTI, BAACHUK Ma€e
npaBo BUMarati TakoX BIAHOBAEHHS CTAHOBULLA, SKe
iCHyBanO AO MOpPYLUEHHA npaBa. AKLLO Uue HEMOXAU-
BO - BIALUKOAYBaHHS LUKOAM (MaTepiaAbHOI i MOpaAb-
HoI) B noBHOMY 06¢3i (TA. 82 LIK YkpaiHu).

€.0. XaputoHoB Ta O.l. XapuTOHOBa 3aAeXHO
BiA XapaKTrepy NopyleHHS iHTEPECIB BAACHUKa Aep-
XaBHMMU OpraHamMu 3acobu 3axMCTy PO3AIAAIOTb Ha
2 rpynu: 1) 3axXmCT iHTEpeCiB BAACHWKa Npu NOpyLUEH-
Hi X Ha 3aKOHHMX MIACTABax, ane 3 NEPEBULLEHHAM
BAAAHMX MOBHOBAXeHb (HaMpUKAaA, MPU BUAYUEHHI
3eMEAbHOI AIAAHKKM, Ha fAKIA 3HAaXOAUTbCA MaWHO, WO
HaAEXUTb BAACHUKY TOLLLO); 2) 3aXMCT NpaBa BAACHOCTI
npy HenpaBOMiIpHOMY BTpy4YaHHi. CtoAM BiAHOCATbCSA
BIANOBIAQABLHICTb AEPXXaBHUX OpraHiB 3a BTPyYaHHs y
3AIMCHEHHA BAACHMKOM MOro MpaBOMOYHOCTEW, BiA-
NOBiIAAABHICTb AEPXXaBHWX OPraHiB 3a BUAAHHS aKTiB,
IO nopyLyrTh NpaBa BAacHMKIB (cT. 393 LK) [9, c.
350-351].

Takox cT. 16 LIK YkpaiHu nepeabayunna HoOBUI 3a-
cib 3axMCTy UMBIAbBHMX MpaB Ta iHTepeciB, a came BW-
3HAHHA MPaBOUYNHY HEAINCHUM.

Cr. 215 UK YKpaiHM BCTAHOBAKE MOAOXEHHS
HEAIMCHOCTI NpaBOYMHY. 3@ HEAIMCHUM MPaBOYMHOM
KOXHa 3i CTOpiH 3060B’s13aHa NOBEPHYTU APYTilA CTOPO-
Hi BCe opepXXaHe 3a NPaBOUYMHOM, @ 38 HEMOXXAMBOCTI
NMOBEPHYTU OAEPXaHe B HaTypi — BIALUKOAYBaTWM MOro
BapTICTb Y rpoLlax, AKLLO iHLWi HACAIAKW HEAINCHOCTI He
nepepbaveHi 3aKOHOM (ABOCTOPOHHA pecTuTyuis). Lle
3aranbHe npaBuAo, ByBatOTb BUNAAKU, KOAWM NPABOYMH
niaAnaAac nip Aito cneuianbHUx Hopm LK Ykpainu, abo
iHLWMX 3aKoHiIB YKpaiHu. TobTo ocoba, Aka nepepana
HaAeXHe i Ha NpaBi BAACHOCTI MaWHO 3a NpaBoYu-
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HOM 3 MOPYLIEHHAM BMMOT 3aKOHY 3 BOKY iHLLOI CTO-
POHW, MA€E MOXAMBICTb K BMMarat BU3HAHHS MOro
HEAIMCHUM 3 UMX NIACTaB, Tak i BUMaraTti NoBepPHEHHSA
TaKoro MawvHa y CBOO BAACHICTb.

Mo3nBayi MOXyTb 3BepTatMUCA A0 CyAy AWLLE 3
BUMOraMmu npo BWM3HaAHHS OCMOPIOBAHOIO NPaBOUYMHY
HeaiCHUM 6e3 BM3HAUYeHHSA MOro MpaBOBMX HACAIA-
KiB. AAe Mo3nBay MoXxe y ManbyTHbOMY 3BEPHYTUCA AO
CyAY 3 NO30BOM Npo BUTPebyBaHHA MaiHa, MOBEPHEH-
HA 6e3niacTaBHO 3bepexeHoro MarHa Ta iH.

3riaHo 3 n. 7 TNoctaHoBu lNaeHymy BepxoBHOro
cyay Ykpainm Ne 9 Bipa 06.11.2009 p. «[1po cyaoBy
NPaKTUKy PO3rAiAY LUMBIABHWUX CrpaB Npo BM3HAHHSA
NPaBoOYMHIB HEAIMCHUMW» [12]: «[TpaBOUYNH MOXxe ByTH
BU3HAHWI HEAIMCHUM AMLLE 3 MIACTAB, BU3HAUYEHUX 3a-
KOHOM, Ta i3 3aCTOCYyBaHHAM HACAIAKIB HEAIMCHOCTI,
nepeabayeHmnx 3aKOHOM».

Ct. 394 UK YkpaiHn nepepbauvna po3IMpPEHHs
3axXUCTy NpaB BAACHUKA, a came: «<BAaCHUK 3eMeAbHOT
AIASIHKM, XXMTAOBOTO BYAMHKY, iHLINX ByAiBEAb MAE npa-
BO Ha KOMMNEHCcaLito y 3B’A3KY i3 3HWXEHHAM LiHHOCTI
LMX 06’€EKTIB y pe3yAbTaTi AIIAbHOCTI, L0 NpU3BEeAa A0
3HUXEHHA PIBHA E€KOAOTiYHOI, LIYMOBOI 3axMLLEHOC-
Ti TEepuTOpii, NOripLIEHHS MPUPOAHUX BAACTMBOCTEN
3eMAi». Y UbOMY BMMAAKY BAACHWK He BTpayae npa-
Ba BAACHOCTI Ha BIAMOBIAHI 06’€KTW, ane LiHHICTb iX
3HUXYETLCA. TOMY BAACHUK Ma€ npaBO Ha BIiAMOBIA-
Hy KOoMMeHcauito. 0308 Npo BMMAATY KOMMEHCaL,M
€ He pe4yoBO-MPaBOBMM MO30BOM, a 3000B’A3aAbHO-
npaBOBMM MO30BOM.

3a3HaueHui 3acib 3axucty nepepbauaBca Ta-
KoX CT. 53 3Y «[1po BAaCHiCTb» Bip 7 AtoToro 1991 p.
(BTpaTMB UMHHICTL). Tpeba 3ayBaxuTH, IO Aii BiANOBI-
Aaya He 060B’I3KOBO MatoTb HOCUTW MPOTU3AKOHHWM
xapakrtep. Po3mip 36UTKiB, O NIAAATAE BiALLKOAYBAH-
HI0, BUBHAUYAETbCA BIAMOBIAHO AO MOAOXEHDb MA. 82 LIK
YkpaiHu T1a MNopsaky BM3HAUYEHHS Ta BiALLKOAYBaHHSA
36UTKIB BAACHMKaM 3eMAi Ta 3eMAEKOPUCTYBaYaM, 3a-
TBEPAXEHOro noctaHoBoto KMY Bia 19 kBiTHa 1993 p.
Ne 284 [13].

Mae cBOi 0COBAMBOCTI 3axMCT MpaBa CriAbHOI
BAacHocTi. C1. 364 LK YkpaiHu Bkasye, L0 KOXHUK
i3 cniBBAACHMKIB CMiAbHOI YaCTKOBOI BAACHOCTI Ma€e
npaBo BUMaratTi BUAIAY B HaTypi CBOET YaCTKU 3i CMiAb-
HOro MawHa. AKLLO HEMAE 3roAM, CMiBBAACHMK MOAAE
NMo30B NPO BWMAIA B HaTypi CBOEI YaCTKWM 3i CMiAbHOIO
MaKHa. AKLO CNiAbHUM MaMHOM € HEMOAIAbHA piy, 3a
MOro 3rop0to MOMY HAAAETLCA MPOLLOBA KOMMEHCALLS.
AN NOAPYXOKA L NPaBOBIAHOCUHU PETYAIOKOTBCSH CT.
CT. 69, 70, 71 CK YKkpainu [14]. AAG yyaCHUKIB CNiAb-
HOI YaCTKOBOI BAACHOCTI peLUTa YY4aCHWKIB Mae nNpaBo
nepeBaxHOI KyniBAi yacTku (cT. 362 LUK Ykpainu). Li
3acobu 3axXMCTy MOXYTb MOEAHYBATUCS i3 OAHOUYACHUM
3aCTOCyBaHHAM pevyoBMX 3acobiB 3axunCTy NpaBa, Ha-
NPUKAAA, 3 BUMOramMu Npo BU3HAHHA NpaBa Ha YacTky
Y CMiAbHI BAACHOCTI.

M.K. FTansiHTMY pAOpeYUHO 3ayBaXxye: «[lepenik cno-
cobiB 3axmCTy UMBIAbHMX NpaB y LK YkpaiHu (cT. 16)
PO3LIMPEHUN, ane He € BMUuepnaHuUM. Cya MOBUHEH Y
KOXXHOMY KOHKPETHOMY BMMAAKY 3axulLa@T UMBIAbHE
npaBo cnocobom, BCTAaHOBAEHUM 3aKOHOM UK AOTOBO-
powm» [5, c. 428].

€.0. XaputoHoB Ta O.l. XapuToHOBa AOPEYHO
MPOMOHYIOTb MOAIA LMBIAbHO-NPaBOBKX 3acobiB 3a-
XUCTY came npaBa BAACHOCTI: «...MOXYyTb ByT1 MOAIAEHI
Ha AeriTMMoBaHi (NyOAiuHi) i caMmoBpsIAHI (MpuBaTHI).
AeritumoBaHi (Ny6AiuHi) — Le Ti, WO 3AIMCHIOKTLCA Ha
NiACTaBi MPUNUCY 3aKOHY 3a AOMOMOTOHD CYAY Ta IHLIMX
AEPXaBHUX OpraHiB, a caMoBpPSAAHI (MpuBaTHi) - ue
Ti, WO 3AIMCHIOIOTbCA CaMUMK BAGCHUKaMK 6e3 3Bep-
HEHHA AO CyAY Ta iHLIKWX AEPXaBHWUX OpraHiB - camo-
3aXMCT; 3aXUCT Ha NIACTaBi HOPM, BCTAHOBAEHUX AOrO-
BOopom, Towo» [9, C. 341].

TakoX UikaBoto € nponosuuia €.0. XaputoHoBa
Ta O.l. XapuTOHOBOI MOAIAATM 3acobu 3axucTy npasa
BAACHOCTI Ha «peyoBi» Ta «MNepcoHaAbHi». «HapiBHi 3
peyoBO-NPaBOBMMKU MO30BaMMK iCHYIHOTb TakOX nep-
COHaAbHi 3acobu 3axucTy npaBa BAACHOCTI (TO6TO
CMPAMOBAaHi Ha NPUMNUHEHHST MOTO MOPYLLUEHHA 3 BOKyY
NeBHMX 0Ci6). AO HUX HaAexaTb: NO30BW, NOB’sI3aHI 3
NOopYyLLUEHHAM NpaBa BAACHOCTI NPW HEBMKOHAHHI abo
HEHaAeXHOMY BUKOHaHHI 0O0B’A3KIB 33 AOrOBOPOM;
NMO30BM MPO BIALLKOAYBAHHS LLKOAW, 3aBAAHOI NCyBaH-
HM ab0 3HWLLEHHAM peuyi; No30BU NPO NOBEPHEHHS
MaiHa, 6e3niACTaBHO oTpMMaHoro abo 36epexeHoro
3a paxyHoK iHLOoi ocobu.

AN UMX MO30BIB XapaKTEPHMM € Te, WO BUMOTU
0ocobu Npo 3axMCT NpaBa BAACHOCTI BUMAMBALOTb He 3
npaBa BAACHOCTI IK TAKOro, a rPyHTYHOTbCA Ha BiAHOC-
HWMX NPaBOBIAHOCUHAX i CYNyTHIX iM Cy6’eKTMBHMX Npa-
Bax [9, c. 342, 350].

B.IM. EMenbaAHOB NponoHye BCi cnocobu 3axucty
npaBa BAACHOCTI MOAIAATM Ha 3aranbHi (BiHAMKaLLiN-
HWW, HEraTopHW MO30BM Ta MO30BM MPO BU3HAHHA
npaBa BAACHOCTI) i crieljanbHi: 1) cnocobu 3axucTy Bip
NpPaBOMIPHOr0O YW HEnpPaBOMIPHOrO BTPYYaHHA Aep-
XaBHMX OPraHiB 4u iHLWKX OpraHisauin; 2) cnocobm
3aXUCTY Y BUMAAKY HECMPUATAMBOTO 36iry 06’'eKTMBHUX
o6cTaBuH; 3) 3060B’A3aAbHO-NPaBOBI cnocobu; 4) 3a-
XWUCT NpaBa AOBIYHO YCMAAKOBYBAHOIO BOAOAIHHA 3e-
MeAbHOIO AinIHKOO) [15, ¢. 160].

BBaxxaeMo OinbllL 3pYUYHOROD HACTYMHY KAacudika-
L0 LUMBIABHO-MPaBOBUX 3aCc06iB 3aX1CTy NpaBa BAAC-
HocTi: 1) pe4yoBO-NPaBOBI: BiHAUKALINHWI, HEraTOPHWI
Ta nporibiTopHMiA NO30BM, NO30B NPO BM3HAHHA NpaBa
BAQCHOCTi, MO30B MPO BUKAIOYEHHSI MariHa 3 OMWCY;
2) 3060B’A3aAbHO-NMPaBOBI: 3acobu 3axWcTy MpaBa
BAQCHOCTI B AOFOBIpHUX BiAHOCMHaX; 3acobu 3axucTy
npaBa BAACHOCTI B AEAIKTHUX 3000B’A3aHHSX; NO30BU
Mpo NOBEPHEHHSA 6e3MiACTaBHO OTPMMAHOro UM 36epe-
XEHOro mMarHa; 3) cneuiaAbHi 3acobu 3axmcTy: Mo30-
BM NPO BU3HAHHA NPaBOYMHY HEAIMCHWMM; MO30BM MPO
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3axuCT MpaB criBBAACHWKA Y BUMNAAKY BUAIAY, MOAIAY
Ta NPOAAXy CMiAbHOIO MalHa; 3acobu 3axucTy npaBa
BAGCHOCTI MOMEpPAUX Ta 0Cib, BU3HaHMX 6e3BiCHO BiACYT-
HiMKM @ab0 OroAOLLEHMX MOMEPAMMMU, Ta iHLWI 3acobu 3a-
XMCTY, nepeabayeHi YUHHUM 3aKOHOAABCTBOM YKpaiH.

BucHoBOK. LIMBiAbHO-NpaBoBa OXOpoHa MpaBa
BAQCHOCTI 3AIMCHIOETBCS 3@ AOMOMOIOK BCi€i Cykyn-
HOCTi LMBIAbHO-NPaBOBMX HOPM, fAKi 3abe3neuytoTb
HOPMaAbHUI i 6e3NepeLlKOAHWUIA PO3BUTOK BIAHOCHH
BAACHOCTI. LIMBiAbHO-MPaBOBWIA 3axWUCT NMpaBa BAAC-
HOCTi - OiAbll BY3bKe MOHATTHA, SIke 3aCTOCOBYETbCS

TiAbKM AO BUMAAKIB il MOPYLUEHHSA, € CKAAAOBOLO YacTu-
HOO MPaBOBOI OXOPOHW. BiH ABASE COOOKO CYKYMHICTb
nepepbayeHmx LUMBIAbHUM 3aKOHOAABCTBOM 3acobiB,
AIKi 3aCTOCOBYIOTbCS Y 3B’A3KY 3i 3AIMCHEHUMU MPOTH
UMX NpaB MNOPYyLIEHHAMM, | CNPSAMOBaAHUX Ha BiAHOB-
AEHHS1 ab0 3axXMCT MaHOBUX IHTEPECIB BAACHUKIB.

LinBinbHO-NpaBoOBi 3aco0bU 3axMCTy npaBa BAAC-
HOCTI MOXHa KanacuoikyBaTh TakuM YMHOM: 1) peyoBo-
npaBoBi; 2) 3060B’A3aAbHO-NPaBOBi; 3) cneuianbHi
3acobu 3axuCTy Ta iHWi 3acobu 3axucty, nepepbayeHi
YMHHUM 3aKOHOA@BCTBOM YKpaiHu.
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KonunoBa XXaHHa BonopaumupiBHa

OXOPOHA TA 3AXUCT NMPABA BAACHOCTI HOPMAMM LIUBIAbHOTO NMPABA YKPAIHU, KAACU®DIKALLIA

LUMBIAbHO-MPABOBUX 3ACOBIB 3AXUCTY NMPABA BANACHOCTI

Y cTaTTi pO3rASiAQtOTLCA MOHATTS OXOPOHU Ta 3aXMUCTY NpaBa BAACHOCTI 3@ LMBIAbHUM NpaBoM YkpaiHW. AHaAI3yeTbCSA
CMiBBIAHOLLIEHHS LMX NOHATh. [MPONOHYETbCS KAACKbiKaLa LIMBIAbBHO-NPABOBUX 3aC06iB 3aX1CTy NpaBa BAACHOCTI.

Karo4yoBi cnoBa: NpaBO BAACHOCTI, LUMBIAbHO-MPaBOBa OXOPOHa MpaBa BAACHOCTI, NPaBO Ha 3axXMCT, UMBIAbHO-
NpPaBOBUI 3aXMUCT NpaBa BAACHOCTI, LIMBIAbHO-NPABOBI 3aC0OM 3aXMCTy NpaBa BAACHOCTI.

KonbinoBa )XaHHa BAapumupoBHa

OXPAHA U 3ALLUUTA NPABA COBCTBEHHOCTU HOPMAMM NPAXXAAHCKOTI'O NMPABA YKPAUHDI,

KNACCUDUKALUA TPAXKAAHCKO-MPABOBbBIX CPEACTB 3ALLUTBI MPABA COBCTBEHHOCTHU

B ctatbe pacccmaTpUBaoOTCA NOHATUA OXPaHbl U 3aLLMTbl NpaBa COOCTBEHHOCTM FPaXAaHCKUM NpPaBoM YKpauHbl.
AHaAM3UPYETCA COOTHOLLEHME ITUX MOHATUN. NpeararaeTca KAacCUdUKaLIMA TpaXXAaHCKO-NPaBOBbIX CPEACTB 3aLUMThI
npaBa cobCTBEHHOCTH.

KaroueBble cnoBa: npaBo cOOCTBEHHOCTU, FPaXAaHCKO-NMPaBoBasi oxpaHa npaBa COBCTBEHHOCTW, MPaBO Ha
3alUMTy, rpaXxAaHCKO-NPaBoOBOBas 3aluMTa npaBa COBCTBEHHOCTH, MPaXAaHCKO-MPaBOBble CPEACTBA 3alUuThl NpaBa
COBCTBEHHOCTH.
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