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YAK 347.4(477).001.76

lonybesa Heni HOpiiBHa,

A. 10.H., AOLEHT, npodecop KadeApHu LUBIABHOMO NnpaBa
HauioHaAbHOro yHiBepcuteTy «OAecbKa topUANYHa akapeMis»

3HAYEHHSA 3ATAIbHOI TEOPII (BYEHHA)
NMPO 3060B’A3AHHA ANA NOAANbLLUOIO
BAOCKOHANEHHSA UMBIZIbHOIO 3AKOHOABCTBA

MoctaHoBka npo6baemu. 3060B’siI3aHHA  No-
CipaloTb OAHE 3 LEHTPaAbHMX MiCUb Y UMBIAICTUYHIN
AOKTPUHI, a 3060B’A3aAbHi NPaBOBIAHOCUHU € KAIO-
YOBMMW B UMBIAbHOMY 060POTI, OCKiAbKM BW3Haua-
IOTb MOro AMHaMiky. KpiMm TOro, UMBIAbHO-MPaBOBI
3000B’A3aHHS - HEOOXiAHWM | HaBaXAUBILLMK ene-
MEHT HOPMaAbHOIO GYHKLIOHYyBaHHS PUHKOBUX BiA-
HOCWH. TOMYy, OAHMM 3 OCHOBHWX HanpsaAmiB i nep-
CMNEKTUB PO3BUTKY LIMBIAICTUYHOI AOKTPUHU Ma€E CcTaTtu
AOCAIAKEHHA came 3060B’s1I3aAbHOIO NpaBsa.

OcCKinbKM 3000B’sI3aHHSA € OAHIEID 3 KAHOUOBMX
LMBIABHO-MPABOBMX KaTeropiK, Lie 3yMOBAIOE yBary A0
HMX 5IK 3 BOKY 3aKOHOAABLB, TaK i 3 60Ky HayKOBLIB.

Ane, K BIpHO niakpecatoe P. ManpaHuK, He-
3Ba)atoum Ha HE3MIHHICTb OCHOBHMX MiAXOAIB LLIOAO
NOHATTA 3000B’A3aHHSA, AKi CHOPMYAOBAAU PUMCHKI
FOPUCTU, BOHO 3aAMLLAETBCA MPEAMETOM HayKOBMX
AUCKYCIil | HEOAHO3HAUHMX OLLIHOK Y NMPaB03acTOCOB-
Yik npaktuui. Y cyvyaCcHMX yMOBaX aKTyaAbHICTb LIMX
NMUTaHb BUKAMKaHa TEHAEHLIED A0 B3aEMOMPOHUK-
HEHHS MPUBATHUX i NyBAIYHMX NPaBOBIAHOCHH, $op-
MyBaHHSI TPaAMLIMA HAAHOPMATUBHOIO PEeryAtoBaHHSA
B LMBIAbHOMY NpaBi, WO BMMarae Hinbll apAEKBaATHO-
ro NPaBOBOrO PEryAroBaHHS, Y TOMy UMCAi 3acobamu
3060B’A3aAbHOIO npaBa. BiacyTHICTb CMCTEMHMX Ha-
YKOBWX MNpaLp i 6pak TpaauLii CyA0BOT NPaKTUKK NpK
BUPILLEHHI KOHKPETHUX CMOpPiB HE AAE MOXAMBOCTI
cPopMyBaTH CUCTEMHUI MIAXIA MOXAMBUX LLAAXIB BU-
pilleHHs NpaBoBKX NpobAeM NOoHATTA 3060B’A3aHHSA
[4, c. 67].

Maemo noroantncsa 3 A.B. LLeHHIKOBOW, WO
HOBi KAACMYHi npaui y coepi 3060B’A3aAbHOIO npa-
Ba, NoaibHi Ao npaub M.M. ArapkoBa, O.C. lodpoe,
T.B. HoBuubkoro 1a A.A. AyHuUa, Tak HEOOXiAHI B HOBUX
CyYyacHUX YyMOBaXx AMHaMIKM PUHKOBUX BiAHOCKH, Ha
XaAb, He NOABAAIOTLCA. MpoTe 3060B’A3aAbHE NpaBo,
y TOMY YMCAIi MOro 3aranbHa YactHa, mae byt Ha ne-
PEeAOBUX MO3ULIAX | BiairpaBati B TeEOPIi LMBIAbHOIO
npaBa AeAaAi 6iAbLL NOMITHY poAb [2, c. 8-11].

AHani3 ocTaHHIX AOCAIAKEHb i nybaikauin.
3araAbHUMU MOAOXEHHSIMW NPO 30060B’A3aHHA 3ait-
MaAuCb Barato BUEHMX, CEPEA SIKMX MOXHa Ha3Ba-
™ M.M.ArapkoBa, €. lopeme, B.l. ToAneBMHCBKOrO,
O.C. lodde, H.C.KysHeuoBy, A.A. AyHua, B.B. Ay-
us, P.A.ManpaHuka, |.b. Hosuubkoro, P. CaBarte,
®.K. CaBiH', H0.b. ®oreabcoHa, P.b. LUnwiky Ta 6ara-
TO iHLUMX.

BrBUYEHHSA Ta aHaAi3 npaLb 3a3Ha4YeHMX HayKOB-
LiB AAAM 3MOTYy BU3HAUUTU M OLIHWUTM CTaH AOCAIAXY-
BaHOi NPobAEMU, BUABWUTM Ta AOCAIAMTU MUTaHHSA, LWLO
NoCTaAM Ha cyyacHOMYy eTani pedpopmMyBaHHS Teopil
LUMBIABHOrO NpaBa Ta BU3HAYMUTU LUAAXM IX BUPILLEHHS.

MerToto Ui€i cTaTTi € 06rpyHTYBaHHS 3HAUYEHHS
3aranbHOI Teopii (BUEHHSA) NPO 3060B’A3aHHS AAA NO-
AAABLLOTO BAOCKOHAAEHHS LIMBIABHOTO 3aKOHOAAB-
CTBa Ta METOAOAOriIUHI 3acaau NobyayBaHHA 3aranb-
HOI KOHLIeNLii Npo 3060B’sA3aHHS.

3aranbHa KoHUenuia 3060B’A3aHHA Mae 6yTu
AOCANIAXEHA 4epe3 OCMMCAEHHSI METOAOAOTIYHOrO,
CUCTEMATUYHOIO, iICTOPUUYHOIO M AIHIBICTUMHOIO 3Ha-
UYEHHSA Liel kaTeropil.

TyT BapTo 3yNnUHUTUCA Ha AEKIAbKOX 3araAbHUX
3ayBaXeHHSAX, IKi MatoTb BU3Ha4YaTU METOAOAOTIO Ta-
KOI0 AOCAIAXEHHS.

Mo-neplwe, Mae LWWPOKO BUKOPUCTOBYBATUCA
iCTOPUYHMIA METOA AOCAIAXKEHHS. MU XMBEMO Y LiKa-
BUM Yac - npunHaTTa LK YkpaiHu Ha HOBOMY MeTo-
AOAOTIYHOMY MIAFPYHTI, BIAPOAXKEHHS LUMBIAICTUKM Y iT
KAACUYHOMY PO3yMiHHi. Came ToMy, NPUCTYNar4u A0
AOCAIAKEHHA Hamaraemocsa 36eperti KyAbTypHe Ta
UMBIAICTUUYHE NpPaBONPUEMCTBO. MaeMo 3BaxaTu Ha
Te, WO Yy Haw vyac Bce biAblLIOro 3HaueHHsi HabyBae
pOMaHiCTUKa.

| TyT BapTto noroantucs i3 K.l. CKAOBCbKMM, WO
caMe pomaHicTMka 6e3nepeyHo no3HauMaa TPYAHO-
Wi HMHIWHBOI CUTyaUil: HEOXOMAEHHS YCIEl MOBHO-
TH AYXOBHUX AOCSAIFHEHb UMBIAiI3aLil, BIATOPrHEHHSA
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CKAQAHMX | KYABTYPHO HaCMYEHMX pilleHb B NPaKTuy-
Hill topuUcnpyAeHLii. MAETbCS He CTIAbKM MPO TEKCT,
AKUN LUMPOKO NMPEACTaBAEHMI Ha PIiBHI NiAPYYHMKIB,
KOMEHTapIiB, CKIAbKM MPO KOHTEKCT, KYALTYPHWIA LLap,
B SIKOMY KOPEHMWTbCSi npaBo. [MOAIOHO A0 iHLWIMX Ty-
MaHiTapHUX GpeHOMEHIB, NpaBO (PYHKLIOHYE AULLE B
KyAbTYpi, ane BUSIBASIETbCA abCOAOTHO Be3nopasHnMm,
AKLLO MPEACTaBUTM MOro SIK CUCTEMY HecyrnepeuAu-
BUX CYAXEHb, LLIO AEXWTb B AOTYHIM NAOWMHI. Came
KYABTYPHUI KOHTEKCT NpaBa 6yB HaMbiAbLLO Mipoto
BTPA4Y€HWH, i caMe MOro BIACYTHICTb BUKAMKAE OCHO-
BHi TPYAHOLL CbOroAHi [3, ¢. 5-6].

3araAbHOBM3HAHO Yy UMBIAICTULI, WO YWUCEAb-
Hi HOPMW IHCTUTYTY 3000B’sI3aHHA PUMCbLKOIO MpaBa
YaCTKOBO peLleniioBaHi yKpaiHCbKMM MNpaBOM, He
AVBASIYUCH Ha Te, WO 3a HACTYMHi CTOAITTA, KOHLUEnN-
Ljis 3060B’A3aHb 3a3Hana 6arato 3MiH, ane MiArpyHTA
PUMCBKOro npasa 3irpan BEAUKY POAb Y CTAHOBAEHHI
3060B’A3aAbHOMO MpaBa EBPONENCbKUX, i HE TiAbKM,
KpaiH. PuMcbke npaBo i AOCI € dyHAAMEHTAAbBHUM
AASI CTAHOBAEHHS YKpaiHCbKoro 3060B’s13aAbHOTO Mpa-
Ba. TakWMi LWASX PO3BUTKY 3060B’A3aAbHOrO NpaBa
CNpUATUME rapMOHi3alji Ta BAOCKOHAAEHHSI HOPM
npo 3060B’s13aHHA. METOAOAOMUYHO HE MOXHa HEXTy-
BaTW CTPUXHEM, 3aKAGAEHWM PUMCbKUM NpaBom [4,
c. 160].

Came Taka Aorika NPUBOAUTE AO BUCHOBKY, LLLO
OAHUM 3 TOAOBHMX 3aBAAHb MOAIOHOIO AOCAIAXKEHHS
€ aKLEHTYBaHHSA yBaru Ha 3B’sI3Ky Cy4aCHOI LMBIAiC-
TUKU Ta AABHbOPUMCBKOI, 3’€AHAHHSA 3 KAAQCMUHOLO,
rymMaHiTapHOI TEMATUKOIO.

Mo-ppyre, BUPILLEHHIO 3aBAAHHA MEPEOCMUC-
AEHHS1 baraTbox TEOPETUYHMX NPobrem 3060B’A3aNb-
HOrO MpaBa MalTb CMPUATU TaKOX OCTaHHi TEHAEH-
Lii B AOCAIAXEHHI nMpuBaTHOMPaBOBUX NpobaeM, a
came Te, WO UMBIAbHO-MPaBOBa AOKTPUHA AeAaAi
binblLe 3BEpTaETbCA A0 Npaub BMAATHUX LMBIAIC-
TiB XIX — XX CTOAITb. HaykoBi AOCAIAXKEHHSI B ranysi
3000B’A3aAbHOMO MpaBa MatoTb MPOAOBXEHHA i B
Hale yac. 3apa3 pPo3pobka HOBUX MOAOXEHb i Mia-
XOAIB CMMPAETLCSH Ha iAel, Teopii, MOrASAM AOPEBOAIO-
LiMHWX FOPUCTIB | NpaBO3HaBLB PAASHCbKOIo nNepioay
PO3BUTKY BITYM3HAHOMO NpaBga.

No-TpeTe, BUMarae OCMUCAEHHS Ta BCTAHOBAEH-
HSI MOXAMBOCTI BUKOPWUCTAHHS KOHCTPYKLIM 3apybix-
HUX NPaBOBWUX cUCTEM. Lle Aa€ MOXAMBICTb BUABUTU
CYTHICHI xapaKTepuCTUKK1 3060B’A3aHb Ha Cy4acHOMY
eTani po3BUTKY YKPaAiHCbKOIO 3aKOHOAABCTBA.

PiLeHHs NnpobAaeM, AKi BUHMKAIOTb Ha NpaKTULI
NPU BUHUKHEHHI, BUKOHAHHI UM NPUNUHEHH] 3060B’-
A3aAbHUX BIAHOCUH MatoTb BUPOBASITUCS TAaKOX 3 ypa-
XyBaHHSAM AOCSIFHEHb IHO3EMHUX MPMUBATHONPABOBMX
AOCAIAKEHD, L0 € XapaKTEPHUM AAS BITUM3HAHOI Npa-
BOBOI TpaauLi. Yce Le Hapae BEAMKY 3HAUYLLICTb i TAW-
61HY NPaBOBMM AOCAIAKEHHSIM CyYacHOro eTany.

Y PO3BUHYTUX 3aXiAHUX KpaiHaX NpOoTAroM AeCAT-
KiB POKiB TaKOX NIATPUMYIOTLCA aKTUBHI HayKOBi AUC-
KyCil LLOAO PI3HUX IHCTUTYTIB UMBIABHOIO Npaga, ix 3a-
CTOCYBaHHSA Ha npakTuui. Lien pocBip mae 6yTH, SKLLO
He iIMNAEMEHTOBaHWI y HaliOHaAbHE 3aKOHOA@BCTBO,
TO NPUHANMHI AOCAIAXKEHWN.

Ocob6AMBO Lie CTOCYETbCS PO3BMUTKY BUEHHS MPO
30060B’A3aHHSA y dpaHLy3bKOMY NpaBi, B AKOMY TPaAU-
LiMHO 3060B’A3aAbHOMY MpaBy NPUAIASETbCS 3HAYHA
yBara. p1 ubOMy Halle 3aBAaHHS HE Ma€ 3BOAUTUCA
TIAbKWM AO BUBUYEHHS 3aXiAHOrO AOCBIAY pPeryAroBaHHSA
TUX YK HWKX NUTaHb, @ Mae BUPILLYyBaTU MPAKTUYHI
MUTAHHA - MOXAMBICTb 3aMO3UYEHHSA HaWedEKTUBHI-
LIKX pilleHb Y HaLLiOHaAbHE 3aKOHOA@BCTBO.

be3 nopiBHAALHO-NPaABOBOrO aHaAidy BaXKo
OUiHUTM ebdEKTUBHICTL PI3HUX BapiaHTIB pilleHHA
npobaemM 3araAbHOI YacTUHM 3000B’A3aAbHOIO Mnpa-
Ba. EGEKTUBHICTb (UM HaBMakn HeedeKTUBHICTb) TOro
UM HLLOro MNIAXOAY AO BUPILLEHHS NEBHOMO NMUTaHHA
B Mexax 3060B’A3aAbHOr0 npaBa PO3BUHYTUX KpaiH
AO3BOAUTbL 3anobirTi NOBTOPY MOMWAOK Y HaLiOHaAAb-
HOMY UMBIABHOMY MpaBi, AONOMOXE BUABUTU MOX-
AMBICTb UM B3arani AOPEYHICTb iIMNAEMEHTALi TUX U
iHLUIMX NOAOXEHb IHO3EMHUX 3aKOHOAQBCTB.

BukopuCTaHHA NOPIBHAHO-MPaBOBOIMO METOAY
AO3BOASIE BUSIBUTWU PI3HI iael | KOHUeNUji, ouiHoBaTK
TEHAEHLiT PO3BUTKY LUMBIABHOMO NMpaBa B Pi3HMX Kpai-
Hax, Wwo 6e3nepeyHo 36arayye nisHaBaAbHWUIA MOTEH-
LiaA HayKu UMBIAbHOIO NpaBa.

Hes3Baxatoun, nporte, Ha NPUHLMMIOBI BiAMIH-
HOCTi MiX 3akoHOoAaBCTBOM Pociicbkoi imnepii, pa-
AAHCBKMM  LIMBIABHUM MpPaBOM, MPaBOM Cy4aCHMUX
3apybiXXHUX KpaiH, BOHWM MatoTb 3araAbHi KOpeHi — B
npaBOBKX iAEAX, 3acapaXx i KOHCTPYKLIAX, AKi noYMHa-
FOuM 3 PUMCbKOrO MpaBa, BUPOOASAMCS NPaBOCBIAO-
MICTHO i, AlAAEKTUUHO PO3BMBAIOUNCH | EBOAIOLLIOHYHO-
YK pa3omM 3 PO3BUTKOM LIMBIAbBHOIO NMOOYTY, 3HAXOAATb
CBill CMHTE3 B CyyaCHOMY MpaBi - B TEOPETMYHIl
NpaBoOBiM AyMUI i B CydacHOMY YKpaiHCbKOMY NpaB.i i
3aKOHOAABCTBI.

MNo-ueTBepTe, B NPOLIECI AOCAIAXEHHA MaKOTb Bpa-
XOBYBaTUCH 0COOAMBOCTI METOAY LIMBIABHO-NPaBOBOIO
peryantoBaHHA. Came 3 TOYKM 30py METOAY LMBIAb-
HOro npaBa aHaAidyBaAMCb O6’€EKT 3000B’A3AHHS i
bopMyBaHHA MOro 3MmicTy, CNiBBIAHOLLIEHHA NpaB i
060B’A3KIB CTOPIH 3060B’A3aHHA. BU3HaYaAbHUMUK
XapakTepuCcTMkamMu MeTOAY LIMBIABHO-NPaBOBOro pe-
rYAIOBaHHS AAS LLIAEM HaLLOro AOCAIAXEHHS € PIBHICTb
CTOpiH 3060B’A3aHHA Ta AUCNO3UTUBHICTb PErYAIOBAH-
Hs1 3060B’A3aAbHMX BIAHOCHH.

Mo-n'siTe, MatoTb BUKOPUCTOBYBAAMCh HAADAHHS
Teopii npaBa. LIMBIAICTM MatoTb BU3HATH, LLIO HE MOXHa
AOMyckaTu nochabAeHHA B3aeEMO3B'I3KY TEOPETMKO-
METOAOAOTIYHOI i rany3eBux obhaacTer npaBO3HaB-
CTBa, MAEMO BU3HATK HEOBXiAHICTb iX iHTErpaLii.
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r.®. LUWepweHeBny BiaMiYaB, WO HPUCTU-
rany3eBUKM 3aliMaloTbCsl BUKAKOUYHO TAYMAUYEHHSIM
i cuctemaTtmMsauierd HOpM MNO3WTMBHOrO npaBa, a
TEOPETUKO-METOAOAOTIYHI  AOCAIAKEHHS  MPOBOASITh
BYUEHI, AYXX€ AAAEKI BiA MPAKTUYHOIO NpaBO3HaBCTBA.
Takuit ctaH peuyen «BinBMBAETLCS BKPaW LLKIAAMBO»
AIK Ha NpPaBO3HABCTBI, NOCAABAAIOUM MOro TEOPETUY-
Hy LIHHICTb, TaK i Ha ¢irocoodii npaBa, niapuBaroun
il MpaKTMUHe 3HaJYeHHA. B pesyabraTi OPUANYHI Ha-
YKWU CTPaxAatoTb KPaMHbOK AOTMAaTWUUHICTIO, FPYHTY-
FOUUCb Ha MOHSATTAX, WO CNpPUAMAtOTbC HUMKU 6e3
BCAKOI KPWUTMKKW, 3alMMatoTbCs MPMBATHUMKM acnek-
TaMW 4YOroCb LAOIO i HE A0 KiHUS YCBIAOMAKOBAHOIO
[5, c. 15-17]. AOCAIAXKEHHA YaCTUHU AQE PO3YMIHHSA
HayKW TIAbKW Y 3B'AA3KY 3 AOCAIAKEHHAM 3araAbHOro,
OCKIAbKM B CKAQAHI 0BAaCTi cycniAnbCTBO3HABCTBA 3a-
raAbHe CKAaAaE 3aBXAW EAEMEHT i yMOBY PO3YMiHHSA
yactnHu. Came 3 uMx NOo3u1Li NMPU CTBOPEHHI 3aranb-
HOi KoHLenNLii 3060B'13aHHA MatoTb AOCAIAXYBATUCh
3000B’s13aAbHi  BIAHOCMHUW: SIK PI3HOBWA LIMBIABHMX
BIAHOCWH Ta B3araAi ik Pi3HOBUA FHOPUANMUYHKX BiAHO-
CWH. MatoTb 3aCTOCOBYBATUCh, BIANOBIAHO HaADAHHS
iHLLIWX rany3eBMX HayK Ta 3araAbHOI TeOpii npaBa.

BipHO 3a3HauatoTb y Aitepatypi, wo 6e3 cTBo-
PEHHSA BAACHOI TEOPETUKO-METOAOAOTIUYHOI 6a3Un XOA-
Ha Hayka He Moxe po3BuBaTucs. CyyacHa ropuarMyHa
Hayka HalMeHLLle NPUAIAFE yBary LbOMY HaWlBaXAK-
BilLLOMY HanpsamMmy, 6e3 SIkoro BoHa npupikae cebe Ha
6e3nAiAAS, TYNUIOBAHHA Ha MiCLi B MeXaXx BXe Ayxe
AABHO BiAOMMWX MOAOXeEHb. LA nporanvHa mae 6ytu
3anoBHEHa, Y TOMY YUCAI i 3yCUAASIMU HOBOIO MOKO-
AIHHA NpaBo3HaBL,iB [6, c. 8].

Mo-LocTe, BaxXAMBa POAb 30060B’A3aALHOIO Npa-
Ba Yy BUPILLEHHI 3aBAAHb Cy4aCHOro nepioay BUMarae
MOCTIMHOIO PO3BUTKY M YAOCKOHAAEHHSI MOro HOPM.
BeAMKOro 3HaueHHs y 3B’A3Ky 3 UMM HabyBa€e HayKOBO
06rpyHTOBaHE BWM3HAYEHHA LWIAAXIB YAOCKOHAAEHHS
NpPaBOBOro peryAtoBaHHA 3060B’si3aAbHUX BIiAHOCUH.

3060B’13aHHS1 3 YaciB PUMCbKUX FOPUCTIB i AO
HaLLWX AHIB 3aBASIKM CBOEMY 3HAUEHHIO B PETrYAHOBaH-
Hi UMBIAbBHUX MaWHOBMX BIAHOCUH 3aBXAM BYAO NpeA-
MeTOM 0COBAMBOI yBaru He AMLLEe 3aKOHOAABLISA, ane ¢
NPEACTaBHMKIB HayKWM LMBIABHOrO npaBa. 3AIMCHEHO
YMMaAO HaYKOBMX PO3BIAOK LIEI KaTeropii, NpoTe HKU3-
Ka NUTaHb cyyacHoro 3060B’A3aAbHOrO npasa, Lo
NnocTaAu y 3B’A3KY 3 HAOpPaHHAM YMHHOCTI HOBMM LIK
YKpaiHu, He OTpUMaAU TAMOOKOr0 TEOPETUUYHOMO BU-
BUEHHA M aHaAi3y, WO CTaBWUTb BIAMOBIAHI 3aBAAHHSA
nepea Haykor LIMBIAbHOMO npaBsa.

Kpim TOro, Hayka He MOXe 3aMMaTUCA TiAbKK
TAYMaAUYeHHsIM no3uTtuBHoro npasa. H).C. fambapos
BBaXaB yKpaW 3rybHUM AAS UMBIAICTUYHOI HAyKu Npo-
BEAEHHSA AOCAIAXEHb AULLIE Y paMKax MO3UTUBHOIO
npasa, HOPM 3aKOHOAABCTBA. 3BOAUTU YCHO KOPUCTIPY-
AEHLI0 A0 TAYMAJeHHs Aitodoro npasa i, 0cobAMBO,

BiAOOpaXeHOro TiAbKM B 3aKOHOAABCTBI, Lie 03Ha4ae
3BOAUTU FOPUCTIPYAEHLIHO SIK HayKy A0 BaHkpyTcTBa [7].

Ha >XaAb CbOroAHi TEOPETUKO-METOAOAOTIYHUM
npobreMam 3060B’A3aAbHOM0 NpaBa He MPUAIAAETb-
CSl HAAEXHOI yBaru, Npo WO MEePeKOHAMBO CBIAUMTbL
TemMaThka AMCEPTaLMHMX AOCAIAXEHb, LWO MNPOBO-
AATbCA (Ue, K MPaBUAO, PO3TASA OKPEMMX PIBHOBUAIB
3060B’s13aHb Y1 AOrOBOPIB).

AAS BIAbLLIOT YACTUHW AOCAIAHUKIB AEAKUM M-
nepatMBOM € MparHeHHs A0 PilUEHHA OKpeMMUX,
NPUBATHUX MPaKTUUHKUX NPOBAEM, YCTAHOBKA Ha BiA-
LWYKyBaHHA | OCBITAEHHHA KOHKPETHUX pilleHb, Ka-
3YICTUUHUX CcUTyalin, abo PO3KPUTTS CEHCY i 3MICTy
HOPM AItOYOro MO3WTUBHOIO LMBIABHOrO npasa [8,
c. 1]. NMocrAaHHA Ha YMHHE 3aKOHOAABCTBO B SIKOCTI
FOAOBHOIO abo €AMHOro aprymMeHTy o6rpyHTOBaHOCTI
HayKOBOI MO3MLi CTaAu BXe 3BUYHUMU AAS BaraTbox
LIMBIAICTIB, AIKi 3a0yAM, IO 3aBAGHHAM HOPUANYHOI Ha-
YKU €, HE AULLIE KOMEHTYBAHHA 3MICTy 3aKOHIB, ane
i TEOPETUKO-METOAOAOTIUHE OBIPYHTYBAHHA X MOAIN-
LLIeHHSA. byayun 3ocepepxeHUMU Ha npobaemax por-
MW UMBIABHOIO NpaBa, UMBIAICTU 4YacTo TOpKaKTbCA
Moro ¢oyHAAMEHTAAbHUX TEOPETUKO-METOAOAOTIUHMX
npobaeM Auiie NobixXHO, NMOXOAWTb, AONYCKaOTb He-
NpaBUAbHE BUKOPWUCTAHHA MOHATIMHOIO anapary, Bu-
pobAeHOro NpaBoBOtO Haykoto [9, c. 8-9].

Be3yMoBHO, MNicAA MPUAHATTA KOAMGDIKOBAHOMO
aKTY AOFIYHO, L0 HAYKOBi AOCAIAKEHHS 3AIMCHIOKOTLCS
Ha MaTepianax LbOro akTy, MOro HOpMKU TAYMaUATbCA
MaKCUMaAbHO BAU3BKO A0 MOro 3micTy. OAHaK BXe Ha-
CTaB yac nepeocMmUcreHHsa Hopm LIK Ykpainu. Bapto
BpaxoByBaTH, LLLIO HE 3aBXAW 3aKOHOAABELL CTBOPIOE
HOPMW Ha Be3A0raHHI TEOPETUYHIN OCHOBI, TOMY He
3aBXAM MAEMO il LyKaTH, CMOAIBalOUUCH Ha Te, Lo B
OCHOBI THUX, ab0 iHWWX MOAOXEHb AEXUTb AKacb BU-
BaXeHa KoHLenuis.

Tomy, OCHOBHa LiAb LUMBIAICTUYHOIO AOCAIAKEHHSA
CKAAAAETLCS B MOLUYKY LUAAXIB ONTUMI3aLii NpaBoBoO-
ro PEryAroBaHHSl HE 3 TOUKK 30pYy «MPaBUAbHOIO» YK-
TaHHS 3aKOHY, a 3 TOUYKU 30PpYy NPUBEAEHHS MO0 Y BiA-
NOBIAHICTb i3 MipKyBaHb PO3YMHOCTIi, CPaBEAAMBOCTI
Ta EKOHOMIYHOI ePEKTMBHOCTI. HamaraHHs X yAOBU-
TM «iCTUHHUM» CMWUCA 3aKOHY B TUX BUMAAKax, KOAU
MOro 3a BEAMKMM PaxyHKOM HeMa, TiAbKWM 3aBOAATb
B TAYXMI KyT, MOCWUAIOIOUYM MOMMUAKK, YCKAQAHIOKOUM
npaBo3acTocyBaHHsA, 3bepiratoun nNpaBoBi PilLEHHS,
AKi cynepevyatb pearbHUM €KOHOMIYHMM noTpebam
cycninbcTBa. BipHO 3a3Hauae A.[. Kapanetos, LIO
«AOKTPUHA Ma€ BMITK 3 MOBHOI 3aAEXHOCTI BiA TEKCTY
3aKOHY, AKMI TAYMauuTb, Ta AO3BOAWUTM cOBi MaHiny-
AtOBaTH BYKBOIO 3aKOHY 3 LIAAIO MPUBEAEHHS MOTO Y
BiAMOBIAHICTb i3 moTpebamu vacy» [10, c. 18, 20].

Ha uii ocHOBI, HaNPMKAAA, MatoTb PO3rASIAATUCH
3060B’A3aHHS i3 HEMaWMHOBUM 3MICTOM, MUTAHHA BU-
Mor A0 06’ekTy 3060B’A3aHHA, TOOTO Xx04 i cnupato-
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yncb Ha HopMu LK YkpaiHu, ane i3 6iAbll po3Limpto-
BaAbHUM TAYMAUEHHSIM.

HOpucnpyaeHUia AK Hayka cxoXa Ha eKOHOMIUHY
HayKy i HOCWUTb NMPUKAAAHWI, MPaAKTUUHWUIA XapaKkTep.
OcHOBHe 3aBA@HHA BUEHOrO-LUMBIAICTA CKAAAQETLCSH
He y ToMy, o6 CTBOPUTU HaMbiAbLL TEOPETUUHO Be3-
AOTaHHY i HecynepeyArmByY KOHLEMLIIO (1K, HanpUKAaa,
y MatemMaTtuui), a B ToMy, o6 po3pobutn Taki npa-
BMA@ E€KOHOMIYHOI AiAAbHOCTI, AKi ByayTb HanbiAbL
edEKTMBHO | CNpaBEeAAMBO PEryAloBaTHM BIiAMOBIAHI
BiAHOCMHMW. TOMY NPW BU3HAYEHHI NPaBOBOI MPUPOAU
TOTO YW iHLUOIO IHCTUTYTY YW NPU BUPILLEHHI NMUTAHHA
TAYMa4y€eHHSA BiANOBIAHOI HOPMM MAEMO HapaBaTh ne-
peBary He TOMy BapiaHTy, iK1l BiAbLL «<KpacUBO» YKAa-
AAETbCA B Ty ab0 iHWY GOPMAAbHO-AOTIYHY KOHCTPYK-
L0 UM KOHLEMNLO, @ TOMY, IKUI HabiAbLL aAeKBaTHO
BTIAFOE MPUHLMIMU EKOHOMIUYHOT epeKTUBHOCTI. MK ma-
€MO CMoYaTKy 3HaMTN ONTUMAaAbHI MPaKTUYHI PilLEHHS
NPUBATHUX NWUTaHb, a NOTiM, NPU HEODOXIAHOCTI, CUHTE-
3yBaTU BiANOBIAHY HOBY TEOPItO, 3araAbHUN MPUHLMM,
KU aAEKBATHO y3araAbHIOE Li NPUBATHI PilLEHHS.
B nopanbliomy 3 pAaHOT TEOPIT MOXYTb AEAYKTUBHO BU-
BOAMTMCS NPUBATHI PILLEHHA IHLWKWX CXOXUX NPobAeM
[10, c. 35, 36].

Kpim Toro, MoXxHa no-pi3HOMY MiAINTU AO NMUTAH-
HSI BU3HAYEHHSA NOHATTA Ta 03HAK 3000B’A3aHHS. AaTH
BM3HAUEHHA 3000B’I3aHHA (HaMpUKAap, CKOpUCTa-
TUCA 3aKOHOAQBUYMM BU3HAUEHHSIM), @ MNOTIM BUABU-
TM XapaKTepHi 03HaKW, BAACTMBOCTI 3000B’A3aHHA,
L0 BIAPI3HAE MOro BiA iHWMWX LUMBIABHMX BiAHOCHH.
UM NiTM WASIXOM BWSIBAEHHSI XapaKTepHUX O3HaK
3000B’A3aHHS, NPAKTUKK Ta edEeKTUBHOCTI 3acTocy-
BaHHS HOPM NPO 3000B’A3aHHS, a MOTIM Ha i OCHO-
Bi COOPMYAOBATH NOHATTS, 03HAKKM 3000B’I3aHHA Ta
XapaKTepHi pUCKU eneMEHTIB LbOro NpaBOBiIAHOLLIEH-
HSl, WO M BYAO 3pOBAEHE Y LIbOMY AOCAIAXKEHHI.

Bapto BpaxoByBaTW, WO 3000B’s3aAbHe npa-
BO HE € HEe3MiHHMM. AKLLO npaBo, 3a BUCAOBOM €.
fopeme, Uue pernaMeHTOBaHe POMAACBKE XUTTSH, TO
€BOAIOLLIA OCTAHHBbOIO CYMPOBOAXYETLCA | EBOAIOLLIEID
npasa [11, c. 19].

Po3BUTOK 3060B’A3aAbHOIO MnpaBa HEMOXAU-
BWI N03a PO3BUTKOM BUYEHHS Mpo 3060B’A3aHHA. Ha
AymKy B.l. ToneBMHCbKOro, nobypoBa BipHOI Teopil
3060B’s13aHb CTAHOBWUTb COBOI0 OAHE 3 HaMBaXAMBI-
LLIMX 3aBA@Hb HAyKM Ta OAHE 3 HAWXMUTTEBILLMX NMUTaHb
AS ByAb-AIKOTO 3aKOHOAABCTBA, IO PO3BMBAETHLCA
[12, c. 2].

P. AaBup 1a K. Xoddpe-CnnHo3i NiAKpecAto-
BaAM, LLO CMMPaKOUYMCb HA PUMCbKE NpPaBoO, AOKTPU-
Ha B KpaiHax POMaHO-repMaHCbKOi CiM’i cTBOpUAA
3000B’A3aAbHE MPaBO, fKe BBaXa€ETbCA LIEHTPaAb-
HUM PO3AIAOM LIMBIABHOTO NpaBa, rOAOBHUM 06’€KTOM
FOPUMAMYHOI HaykuW. |13 3060B’A3aAbHOr0 NpaBa Ai3Ha-
HOTbCA, K BUHWKAE 3000B’A3aHHS, AKWMI NpPaBOBUI

PEXMM | HACAIAKM HEBUKOHAHHSA, IK BOHO 3MiHIOETb-
CS1 i NPUNUHAETbCA. 3aBASKMW CBOIV NPaKTUYHIN 3HaUy-
LLLOCTi 3060B’A3aAbHE NPaBo — 06’eKT NOCTIMHOI yBaru
FOPUCTIB. 3BIACY MO0 BMCOKUIN HOPUAMKO-TEXHUUHWUI
piBEHb. fK YAHHWK, LLO BU3HAYaE EAHICTb MPaBOBUX
CUCTEM POMaAHO-TePMaHCbKoi ciM’i, 3060B’A3anbHe
NpaBo rPae POAb, MOAIDHY A0 TpacTa B KpaiHax 3a-
ranbHOro npasa [13, c. 50].

BeAnka KiAbKiCTb CaMmMx Pi3HOMAaHITHKUX 30608’
3aAbHUX BIiAHOLWIEHb, WO 0OYMOBAEHI noTpebamu
LLIOAEHHOTO XMUTTA, noTpebye nobyayBaHHA 3aranb-
HOi Teopii 3000B’A3aHHA YM Tak 3BaHOI B Hayli Ta
3aKOHOAABCTBI 3araAbHOI YaCTUHKM 3000B’I3aAbHOMO
npaBa. Apib’s3koBa Ka3syiCThKa B LbOMY NUTaHHi 6e3-
MAiAHA, @ 3aKOHOAABCTBY HaBiTb LUKIAAMBA. 3araAbHi
niACTaBM, WO BU3HAYATb HEOOXIAHMI 3MICT KOXHO-
ro 3060B’I3aAbHOIO BIAHOLLEHHS, YKa3iBKa AXepen
Ta HAaCAiAKIB 3000B’i3aHHSI, PO3MOAIA X 3a oKpe-
MUMW  BUAAMM, i, BpPeLWTi, Crnocodbu nPUNUHEHHSA
3000B’s13aHHA - Le Te, WO CKAAAAE HaNBaXAMBILLY
i HaWCyTTEBILWIY 3apauy 3aKOHOAABYOI Ta HaAyKOBOI
po3pobKK. Taki NUTaHHS, K AIMCHICTb 3roAM B AOFO-
BipHMX 3000B’A3aHHAX, NOAIABHICTb Ta HEMOAIAbHICTb
3000B’A3aHHS, COAIAAPHICTL Ta 6arato iHWMX, Lo
MOCTIMHO 3yCTpivatoTbca B 3000B’A3aAbHUX MPaBO-
BiAHOCHHaxX i TOMy MatoTb ByTW BUpiLLEHi, Wo6 noTim
MOrAn BGyTW 3acTOCOBaHi A0 KOXHOI0 OKPEMOrO BU-
napky. TIAbKW MICASI YCTAHOBKK 3araAbHUX MOAOXEHb
MOXHa 3 ycnixom nepepbayatit i BU3HaUaTU OKPEMI,
Taki, WO 3YyCTPiualtTbCs HaWyacTille Ha npakTuLi,
3060B’A3aAbHi BiaAHOCUHM [12, ¢. 25].

OAHaK iCTOPMUYHMIA PO3BUTOK 3aKOHOAABCTBA Ta
HayKW WMLIOB iHWKM WAsxoM. Okpemi 3060B’A3aHHSA
CTBOPUAUCH paHille, HiX 3aranbHa Teopis. Hema
CYMHIBY, WO TaKM Ka3yiCTUUHWIA METOA He CnpusiB
PO3BUTKY CYCMiAbHOrO XUTTA. AKi 6 He ByAU UMCEAbHI
BMMAAKM, NepeabayeHi 3aKOHOAABLEM, BOHWU HiKOAM
He BMUepnyBaAW BCix 3000B’A3aAbHWUX BiAHOCUH, LLO
3yCTpiYaAUCH B XMUTTI, AKi HE 3HAXOAWAU BUCBITAEHHS
B 3aKOHOAABCTBI. TiAbKW YCTAHOBAEHHS 3araAbHOI Te-
opii 3060B’A3aHb B 3aKOHOAGBYOMY MOPSIAKY 3BiAbHM-
AO NOTPebU LOAEHHOIO XUTTA Bia topuanMuHOro ¢op-
Mani3aMy, Hapar4M Hanepea BU3HaHHS 3 60Ky 3aKOHY
KOXXHOTO HOBOIO BiAHOLLEHHS, O BUHWUKAO Y 3B’A3KY
i3 NOCTYNOBUM PO3BUTKOM CyCniAbCTBa [12, c. 26].

Hanpukaap, y pMMCbKOMY MpaBi po3MeXyBaH-
HA MiX obligationes juris civilis u juris gentium He
AVBASIYMCb Ha MOCTYNoOBE MPOTArOM TPUBAAOIO vacy
iX 36AMXKEHHS, HIKOAM He HiBeAtoBaAOCb 30BciM. Lle
B iHcTUTYUisiXx KOcTUHiaHa 36eperancs Ui BiaAMiHHOC-
Ti, Ta 3HAUEHHs1 3000B’A3aHHSI B TICHOMY CMMWCAOBI
6yAO BM3HAHE TiAbKM 3@ TMUMW BiAHOCMHAMW, SIKUM
HapaHo 6yAO nNpaBO MO30BY 3a UMBIAbHWMM MpPaBOM
(«<3060B’A3aHHA € NPaBOBUMMW AQHLIOFaMK, WO Npw-
MYLLYIOTb HaC LWOCb BUKOHATK BIAMOBIAHO AO 3aKOHIB
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Hawoi aepxask» — A. 1.3.13). LA BiaMiHHiCTb nepe-
LIKOAXAAA PO3BUTKY PUMCbKOI Teopii 3060B’A3aHb.
AANe PUMCBKI FOPUCTU YyAOBO PO3POOUAM OKPEMI NU-
TaHHS, LLLO BIAHOCATLCH AO L€l TEOPIl, AKi MOCAyryBaAK
MaTepianOM AAS BCiX HOBITHIX 3aKOHOAAQBCTB.

B cepeaHbOBIYHOMY 3BMYaEBOMY MpaBi HE MO-
rAO ByTW 1 MOBM NPO HAMaraHHsi A0 YCTAHOBAEHHS ab-
CTPaKTHMX OCHOB 3060B’A3aAbHOIO NpaBa. 3BMYaEBe
npaso, 3a CBOEK CYTTHO, MOIAO CTOCYBaTUCA TiAbKU
KOHKPETHUX BIAHOCUH. 3aKOHOAABYA X AISIAbHICTb TUX
yaciB, B rany3i LMBiIAbHOrO NpaBa, 6yna 30BCiM HE3HA-
yHa. Taknm unHOM, He paHiwe gk B XYII-XYIII cToniT-
TSAX, BHACAIAOK TOAILLHBbOIo GiA0COdCHLKOro Hanpsamy B
npaBO3HABCTBI Ta HamMaraHaHHA KoAudiKaLii, Teopis
3000B’A3aHb CTana crnovyaTky NpPeAMEToOM HayKOBMX
AOCAIAXKEHDb, @ MOTIM CTaAa NEPEXOAUTU | B LIMBIAbHI
kopaeken [12, c. 271.

KasyicTUuHICTb UMBIABHOIO npaBa XIX CTOAITTA
BiaMiuaB A.l. Menep, XaAKytouM npo BIACYTHICTb 3a-
raAbHMUX OCHOB Y LMBIAiCTULI. BiH 3a3HauaB, o pocin-
CbKe LIMBiIAbHE 3aKOHOAABCTBO, X0ua i MicTUTb Biblue
3araAbHMX 3acap, HiX iHLII YaCTMHU 3aKOHOAABCTBA,
ane BOHO MEPEBAXHO € 3aKOHOAABCTBOM OKPEMMX
BUMAAKIB, TOAI fIK, HANpPUKAaa, GpaHLUy3bke UMBIAbHE
3aKOHOAABCTBO MEPEBaXHO - 3aKOHOAABCTBO 3a-
ranbHUX 3acap. MNpobaemy aBTOp HAUUB Y HOPUANUHIN
Heobi3HaHOCTI TWUX, XTO CTBOPIOE 3akoH [14, c. 47].
AiNCHO, AASI BUBHAUEHHS 3araAbHUX 3acap HeobxiAHO
MaTu TeopeTuyHy 06i3HaHICTb i MIATOTOBKY.

3aranbHi NOAOXEHHS NMPo 3000B’A3aHHS € TUMMU
3acapaMu, AIKUM Ma€ BIANOBIAATM Bcske 3000B's-
3aAbHE BIAHOLLEHHS, AKLLO iHLE HE BKa3aHO Y 3aKOHi,
AOTOBOPI, iX PO3p0bKa € CKAAAHUM 3aBAAHHAM 3aKO-
HOA@BLSA (Hacamnepea Le 3apava, 3BUYarHO, AOKTPU-
HW, aAe Kparnky BCe X Taku CTaBWUTb 3aKOHOAABELLb).

3aranbHa yacTvHa 3060B’A3aAbHOIO NpaBa -3a-
caAM, 3aranbHi ycim abo binbliocTi 3060B’s13aHb. Ll
3aranbHi 3acaayM BUPOOAEHi TOAOBHUM UYMHOM HOPU-
CrpyA€eHLUie iMnepatopcbkoro Pumy. lpu upomy
BOHW OYAM PO3BMHEHI i cMCTEMATU30BaHI Mi3HiLLO,
0COBAMBO CyYaCHiLLOK AOKTPUHOLO [15].

3rapaemo Takox cnaosa A.l. Menepa, Lo TOYHO
BiAOOpaxatoTb BaXAUBICTb HEKA3YICTUUHOIO MiAXOAY
AO NPABOBOro peryAtoBaHHA 3060B’A3aHb: «4UM BiAb-
e B 3aKOHOAABCTBI 3araAbHUX HOPUAMUHUX Hauaa,
TMM BiAblLie TEPEH AASI BUTATAHHS BUCHOBKIB 3 MOrO
BW3HAUeHb; HaBnaku, uMm biAbllie 3aKOHOAABCTBA
NPEeACTaBASIE BM3HAUYEHb OKPEMWX HPUAWUYHUX BU-
naakiB, TUM LA AISABHICTb ByXue» [14, c. 58].

K.M. NMobepoHocLEB NMcaB, WO OCTaHHIM YacoMm
BUHWKAE 6arato HOBUX BMAIB AOrOBOPIB (BHACAIAOK
i 3060B’A3aHb 3 AOTOBOPIB — YTOYHEHHS MO€E - H.[),
ane yci Li HOBi BUAM 3@ HEOOXIAHOCTI MOBMHHI BXOAWTH
B 3araAbHy CUCTEMY AOTOBIPHOIO Npasa i BiAnoBiaaTh
OCHOBHMM IOro 3acapam. Lli 3aranbHi 3acaan B AO-

roBipHOMY npaBi BU3HAUHILLI | TOYHILi, HIXX B iHLWWX
yacTUHaX NpaBa LUMBIAbHOIO, i B 3aCTOCYBaHHI iX Hal-
BUPa3HilLe BUABAAETLCA CTPOra NMOCAIAOBHICTb HOpU-
AVYHOTO MUCAEHHSA. OCb YoMy Ui 3araAbHi 3acaau B
AOroBopax BMMararTb MepLl 3a BCE [PYHTOBHOMO
PO3’ACHEHHSI. BOHO NMPOMOHYETLCA, 3BUYAMHO, B Tak
3BaHil 3aranbHii YaCTUHI BYEHHS MPO AOrOBOPM (LLO
€ CKAAAOBOK BUEHHS MPO 3060B’AI3@HHSA — YTOUHEHHS
moe - H.I) [16].

Po3yMiHHA HeOOXiAHOCTI pO3pPObKM 3araAbHMX
NMOAOXEHb MPo 30060B’A3aHHA BXe HanpuKiHLi XIX cTo-
AITTS1 BU3HABaAACh DiAbLLICTIO LIMBIAICTIB.

Mpaui B.l. ToaeBuHCcbkoro, ®.K. CasiHbi, b.
BuHawenaa [12; 17; 18], npucBsiYEHi 3araAbHUM Mo-
AOXEHHSIM 3000B’s13aHHSA, BIAKPUAM HOBUI LUASIX AASI
PO3BUTKY 3060B’A3aAbHOIO NpaBa.

MoXemMO HaBiTb CKa3aTh, WO BYEHHS MNpPO
3000B'13aHHA  IK BUYEHHSI MNPO OCHOBHI 3aca-
AM 3000B’SI3aHHSA, @ HE BYEHHSA MPO OKPEMI BUAU
3060B’s13aHb, OTPMMANO METOAOAOMUYHE 3HAUEHHS,
CTanO BiAMPaBHWUM NMYHKTOM MOAAAbLLMX AOCAIAXEHb.

AAXe B Hayui HiLLO HE HapOAXYETLCH, He cnupa-
FOYMCb Ha AOCBIA | 3HAHHS NONEPEAHbOIro MOKOAIHHS.
BrKOpHUCTaHHSA AOCSITHEHb HAYKOBOT AYMKHK AAS NOOBY-
AOBW HOBUX KOHCTPYKLIIN SIBASETbCA B NpaBi, BTiM, SK i
y BYAb-SIKiM iHLWWIM HayLi, BUPaXeHHSIM CNaAKOEMHOCTI
NMOKOAiIHb [19, c. 14].

Y papaHcbkuia nepioa npaui M.M. ArapkoBa, O.C.
Modde, A.A. AyHua Ta |.b. HOBULBKOrO, iHO3EMHMX
aBtopiB P. CaBat'e, €. [opeme BU3HAUNAKM, HAKPECAU-
AV HaNPSIMKK PO3BUTKY BYEHHSI NPO 3000B’A3aHHS.

HasaBHicTb 3a3Ha4eHOi TeopeTnyHoi Hasn A03BO-
AMA@ PO3POBUTH | 3aKPINUTU OCHOBHI MOAOXEHHS NPO
AOTOBIipHi Ta HeAOTOBipHi 3060B’s13aHHSA y LIK YkpaiHu.

OCKinbKM LIeM HopMaTMBHUI aKT yBibpaB y cebe
AOCSITHEHHS BIiTYM3HSIHOI M CBITOBOI TEOPIi Ta npak-
TMKU UMBIABHOrO MpaBa, TOMy iX NpaBWAbHE CMpUit-
HATTS N BUKOPWUCTaHHA HeMOxAuBe 6e3 ycebiuHoro
M MOBHOrO BMBYEHHA SIK ICTOPMUYHOIO AOCBIiAY, TakK i
Cy4yaCHOro AOCBIiAY 3aCTOCYBaHHA BiANOBIAHWX HOPM,
a TaKOX YCTAHOBAEHHS HEOOXIAHOCTI BAOCKOHAAEHHS
3aKOHOAABCTBA.

Xou 3a POKM He3aAeXHOCTI B YkpaiHi 6yro npui-
HSITO 6araTto HOpMaTMBHO-NPABOBUX aKTiB, CNIPSAMOBa-
HWX Ha PEryAtoBaHHS BIAHOCWMH Yy MPUBaTHONPaBOBIM
cdepi, ane B TOM caMui Yac KiAbKiCHIi MOKaA3HWKK 3a-
KOHOTBOPYOCTI B YKpaiHi He 3aBXAW Y3roAXYHTbLCSA 3
AKICTHO HOBOIO YKPaiHCbKOro 3aKOHOAABCTBA, HEAOAI-
KM IKOro 06yMOBAEHI NepeBaXHO MOro HECUCTEMHKUM
XapaKrepom. 3HaUHO Mipoto Ui NPOBAEMU BUKAMKA-
Hi HEAOCTaTHICTIO TEOPETUUHMX Mpalb, MPUCBAYEHUX
KOMMAEKCHOMY aHaAi30Bi NpobaeMKn dopMyBaHHS Bi-
TYMIHAHOIO LUMBIABHOIO NpaBa.

MpuBaTHONPaBOBa CKAAAOBA, fK AYXE BaXAU-
BN €AEMEHT XMUTTEAIAABHOCTI CYCMiAbCTBa W Aep-
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XaBW, BM3HAYa€ piBEHb PO3BUTKY MPOMaAAHCLKOrO
cycninbcTBa. PO3BUTOK TUX ab0 iHWKWX iHCTUTYTIB LW-
BiAbHOIO MpaBa, NoB’A3aHMX i3 3000B’A3aHHSAMM, Bi-
Airpae BaXAMBY POAb Y GOpPMyBaHHiI CTabiAbHOro Lu-
BiAbHOro 060pOTY.

OHOBAEHE UMBIAbHE 3aKOHOAQBCTBO BMMarae
NepeoCcMUCAEHHST 6aratbox TEOPETUUYHMX NpPobHAEM
3000B’A3aAbHOM0 MpaBa, OCKIAbKWM (GYHAAMEHTaAbHI
NMUTaHHA BITYM3HAHOI LUMBIAICTUKM OTPUMAAK PO3P06-
Ky B MEPIOA Ail CTapux UMBIAbHUX 3aKOHIB. HUHI BUHK-
KA@ HaranbHa HeOOXiAHICTb Y HAyKOBIN OLiHLI npoLe-
ciB TpaHchopmalLlii Aitoyoro npaga, Lo BiADyBatOTbCS.

[MpakTMYHO 3HAYMMKUM 3aBAAHHAM CbOrOAHI € SIK
MOXHa LIBUAKILLE i NOBHiLle BIAHOBAEHHA TEOPETHY-
HOro PiBHA UMBIAICTUKK. Came ue 3aBAAHHA CTaBUTb-
CS1 aBTOPOM (B MeXax TEMU AOCAIAXKEHHS).

0cobAMBOI aKTyaAbHOCTI AAST BUPOOKM 3aranbHOI1
KOHLenLii BYeHHs1 Npo 3060B’A3aHHA HabyBa€e AOCAI-
MKEHHSI 00’ekTy Ta 3MicTy 3000B’A3aHHS, OCKIAbKM
camMe BOHW BU3HaAualoTb cneLmdiky KOXXHOro pisHOBU-

Ay 3060B’si3aHHA. CyO’eKTHMI CKAap 3000B’I3aHHSA,
3a3BMyYal, He BMNAMBAE Ha cneundiky 3060B’A3aHHA,
KpPiM HEBEAMKOrOo KoAa 3000B’si3aHb, HamnpUKAaA,
3060B’'s13aHb, IO BWHWKAOTb 3 AOrOBOPY NPOKaty,
PO3APIBHOI KyniBAI-MpPoAaXxy Towo. KpiMm Toro, 3a Ko-
AOM MUTaHb, WO NOTPEOYIOTb PO3MASIAY, AOCAIAKEHHS
NUTaHHA NPo cyb’ekTn 3060B’A3aHHA NOTPebye okpe-
MOro MOHOrpadiYHOro AOCAIAKEHHS.

BucHoBkM. barato nutaHb BIiAHOCHO 06’eKTy Ta
3MicTy 3060B’si3aAbHUX BIAHOCWMH He BWpIilLEHi 3aKo-
HOAQBYO, WO HEMUHYYE BUKAMKAE PIBHOMAHITHICTb
AOKTPUHAAbHUX TAYMAY€EHb i He crnpusae GopMyBaHHO
OAHAKOBMX MIAXOAIB B MPaBO3aCTOCOBHIM NMPaKTUL.
Takui cTaH peyen, AyMa€eTbCsl, NOTPIOHO BUNPaBAATH
3 ypaxyBaHHAM BaXAMBOCTI AMHAMIiKM1, MNOCTYNaAbHO-
ro M epEKTMBHOIO EKOHOMIYHOIO PO3BUTKY KpaiHu.

3aBAaHHA CKAAAHE, ane Lie He 3anepedye Heob-
XIAHOCTi 3AiMCHEHHSI cnpob BUOYAyBaTW LIAICHY KOH-
Lenuito Teopii 3060B’A3aHb, il 3araAbHOTEOPETUYHOT
YacCTWHM.
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Fony6eBa Henni HOpiiBHa

3HAYEHHSA 3ATAAbHOI TEOPIi (BUEHHS) NPO 3060B’A3AHHA AAA MOAAALLLOIO BAOCKOHANEHHA

UUBINbHOIO 3AKOHOAABCTBA

CtatTs npucBAYeHa AOCAIAKEHHIO 3HAUEHHS 3araAbHoi Teopii (BUEHHA) Npo 3060B’A3aHHA AAA NMOAAABLLIOTO BAO-
CKOHAAEHHS! UMBIABHOIO 3aKOHOAABCTBA Ta METOAOAOTIUHI 3acaan NOBYAOBU 3aranbHOI KOHLENLIT Npo 3060B’A3aHHS.
3poBAEHO BUCHOBOK, L0 3araAbHa KOHLEMLis 3060B’A3aHHA Mae OyT1 AOCAIAXEHA Yepe3 OCMUCAEHHS METOAOAOTIUHO-
ro, CUCTEMaTUUYHOTO, iICTOPUUHOIO M AIHTBICTUMHOIO 3HAUEHHS L€ KaTeropii.

KarouoBi caoBa: 3060B’A3aHHS, 3060B’A3aAbHE NPABO, TEOPISt LMBIABHOIO NpaBa, METOAOAOTIA LIMBUABHOMO Npa-
Ba, BUEHHSI NP0 3000B’A3aHHS.

Ffony6eBa Heanu KOpbeBHa

3HAYEHUE OBLLEEA TEOPUU (YYEHUS1) Ob OBSIBATEAbLCTBE ANl AAABHEMLLEFO

COBEPLUEHCTBOBAHUA NPA)KAAHCKOIO 3AKOHOAATEALCTBA

CraTbsi NOCBSLLEHA UCCAEAOBAHUIO 3HAUYEHMS 06LLIEN TEOPUM (YueHUA) 06 0683aTEALCTBE AASI AGAbHENMLLETO COBEP-
LLIEHCTBOBAHMSA MPaXAQHCKOrO 3aKOHOAATEALCTBA M METOAOAOTMUYECKMUX NMPUHLIMMNOB NOCTPOEHMS 06LIEN KOHLENUMK 06
obs3atenbcTBe. CAeAaH BbIBOA, UTO 0bL1as KoOHUENUMA 0683aTeAbCTBa AONKHA ObITb UCCAEAOBAHa Yepe3 OCMbICAEHWE
METOAOAOTMUYECKOTO, CUCTEMATUYECKOTO, MCTOPUYECKOTO Y AMHTBUCTUYECKOTO 3HAYEHWUSI 3TOW KaTeropumu.

KaroueBble cnoBa: 06583aTeAbCTBO, 00513aTEABCTBEHHOE NPABO, TEOPUS IrPaXAAHCKOro NpaBa, METOAOAOTUSI FpaXx-
AQHCKOTro npaga, yueHue 06 06a3aTenbCTBE.

Holubieva Nelli Yuriyivna

IMPORTANCE OF THE GENERAL THEORY (DOCTRINE) OF OBLIGATION FOR FURTHER IMPROVEMENT OF

CIVIL LAW

The article explores importance of the general theory (doctrine) of obligation for further improvement of civil law
and methodological principles of formation of general concept of obligation. It is made a conclusion, that the general
concept of obligation need to be studied through understanding the methodological, systematic, historical and lin-
guistic importance of this category.

Keywords: obligation, law of obligations, civil law theory, methodology of civil law, doctrine of obligation.



