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YAK 347.645(477)

ApnaxoBcbka Haaia CepriiBHa,
KaHAMAAT FOPUANYHKX HayK, CTapLUMI BUKAAAAY
KadeApU LMBIAbBHOIO rnpasa

HaujoHanbHOro yHiBepcuteTy «OpeCbKa FOPUANYHA aKapaeMis»

AHANI3 OEAKUX ACTTEKTIB BCTAHOBJIEHHA ONIKN HAL,
MAMHOM ®I13UYHOT OCOBU, AKA BUSHAHA

BE3BICHO BIACYTHbOIO

MocraHoBKa npobaemu. Y pasi 6e3BicHOro
3HWKHEHHSA }i3nMYHOT 0cobu, Micue nepebyBaHHS AKOI
HeBiAOME, MPE3tOMYEThCA, O MaMHO Takoi ocobu
3anuLIaeTbes 6e3 BAacHUKa. Yepes pisHOMaHITHICTb
FOPUAMYHUX BIAHOCUH, SIKIi MOXYTb BMHMKATU LLOAO
LbOro MaklHa, BUHWKAE NeBHA NpaBoBa HeEBU3Haue-
HicTb. KpiM Lboro, 06’eKToM ManHOBUX NPaBOBIAHO-
CUH MOXe OyTW, HanpukAap, MarHo, ake notpebye
6e3nepepBHOro ynpaBAiHHA TOLO.

BusHaHHA ocobu 6e3BiCHO BIACYTHBOWO € 3a
CBOEID MPUPOAOID HOPUAMUHOK PIKLIEID, OCKIAbKM
He3BaxatunM Ha GOpPMaNbHO-IOPUAMUYHE BU3HAHHS
BIANOBIAHMX daKTiB (6e3BiCHa BIACYTHICTb, 3HUKHEH-
Hs 6e3BicTi 33 0O6CTaBUH, LLLO 3arpoXyBaAu CMeEpPTHO
TOWO) BiANOBiAHA ®i3vuHa ocoba moxe byTu yuyac-
HUKOM LMBIABHUX NPaBOBIAHOCUH, HE 3a3HalouM Npu
LbOMy 0BMeEXEeHb MPaBOBOro cTatycy. Taka cuTyauis
MOX€E BUHWKHYTU BHACAIAOK SIK CBIAOMOI MOBEAIHKU
AaHOi ocobu (Hanpukaap, BOHA MEPEXOBYETbCS BiA
KPEAUTOPIB, aAiMEHTHMX 3000B’A3aHb), TakK i Al iH-
LIKMX ocib (nepebyBaHHA B NMOAOHI, B 3apyyHmKax) [1].

AKTyaAbHiCTb 3a3HauYeHOi NPobAEMATUKN 3yMOB-
AEHa TaKoX TWM, WO HEBPEryAbOBaHICTb MOAIGHMX
NPaBOBIAHOCUH MOPYLLYE iX KOHKPETHICTb Ta cTabinb-
HiCTb. 3a AOMOMOIOH OMiKM 3aKOHOAABELL AONOMa-
ra€ yCyHyTW L0 HEBM3HAUYEHICTb i CBOIMU CeumdiuHn-
Mu 3acobamu 3abesneuye 3axmcT cy6’ EKTUBHUX NpaB
ocib, Aki, HaNpWKAap, € yYacHUKaMu NPaBOBIAHOCUH
3 6e3BiCHO BiACYTHbOIKO 0COO0OID UM MatoTb iHTEpEeCcH
LLIOAO MalHa 0cobu, Hap AKOK BCTAHOBAEHO Oriky. Y
TakUX BUNaAKax OMnika BTpayae «CiMenHUI» xapaKkTep,
BAACTMBUI OnNili Hap 0coboto, i HabyBae PO3MNOPSIA-
UMX, roCnoAapUMX, aAMiHICTPATUBHMX pPUC.

B yKpaiHCbKil UMBIAICTUUHIA AOKTPWHI iIHCTUTYT
6€e3BiCHOI BIACYTHOCTI € MiXrany3aeBMM MpaBoOBUM
iHCTUTYTOM. TakMih BUCHOBOK BWMNAMBAE 3 TOTrO, LLO
HOPMUK UMBIAbBHOIO nNpaBa (ctatTi 43-48 LMBIAbHO-
ro Kopekcy Ykpainu (pani - LIK Ykpainu)) Bu3Haua-
HOTb MiACTaBW, @ HOPMMW LMBIABHOIO MPOLECYaAbHOI0O

npaBa (ctatti 246-250 LuMBiAbHO-MpOLECYaAbHOMO
KOAEKeyY YKpaiHu (pani — LMK Ykpainu)) npouecyanb-
HUIN MOPAAOK BM3HAHHSA ¢i3nUHOI 0cobu 6e3BiCHO
BIACYTHbOIO.

CtaH pOCAipKeHHA Temu. [lpobremam,
NnoB’A3aHNUM 3 MOPSAKOM BM3HAHHA ¢i3nyHOI ocobu
6e3BiCHO BiACYTHBOO, ByAM NPUCBAYEH] HayKoBI Npa-
Li Takmx BUeHux, sk t0.0. NMonoB.a, B.B. braxeesa, B.TI.
Bobko, A.M. Yeuota, A.K. OpueHka. Ane nNpu LbOMY
HeobxiAHO BpaxoByBaTH, LLIO 3 MOMEHTY iX HAnMcaHHs
NPOWLLOB AOCUTb TPMBaAMK Yac. B YkpaiHi BinbyAuch
iCTOTHI 3MiHW LIMBIAbHOTO Ta LLUBIABHO-NPOLLECYaAbHOIO
3aKOHOAABCTBA | TOMY B nepeBaHin BiAbLIOCTI Ui AO-
CAIAKEHHA HE BPAxOBYHOTb MEBHOK MipOHO BCiX 3MiH,
AKi MalOTb MiCLLE B CYCMNIAbHUX peaAifiX CbOroAeHHS. |
caMe Le CMOHYKa€e HaraAbHiICTb HOBOMO OCMWCAEHHS
Ta HAayKOBOI0 AOCAIAXEHHS LEl npobaeMu.

Buknaap ocHoBHOro marepiany. Xoua 6e3BicHa
BIACYTHICTb — IHCTUTYT UMBIABHOIO npaBa, cam dakT
6€e3BiCHOI BIACYTHOCTI Mae Luple 3HauyeHHs, 60
nepecikae He TiAbKW LMBIAbHO-NPABOBI 3B'A3KK, ane
N 3B’I3KM AOAMHM, PEryAbOBaHI iHLLIMMK TFany3saMM
npaBa. Tak, AN AEPXABHOrO NpaBa 3HMKAE OAMH 3
BMOOPLIB, AN AAMIHICTPATUBHOIO - XWUTEAb AKOICb
TEPUTOPIaAbHOI OAMHMLI, AAT GIHAHCOBOIO — MAATHUK
noAatkiB i T.A. [poTe BCi Wi ranysi npaBa 06xoAnAUCSA
6e3 iHCTUTYTY 6€3BiCHO BIACYTHBOTO, i AULLE AAS LK-
BiAbHOMO NpaBa i 6AM3bKMX AO HbOMO LIMBIABHOIO MPO-
Liecy, CimerHoro npasa, TPyAOBOro npasa Lew iHCTH-
TYT BUABUBCA HEOOXiaAHWM, OO Ha niAcTaBi Takoro
HOPUAMYHOTO daKTy, K 6e3BiCHa BIACYTHICTb 0COOM,
BXWTK NEBHMX 3axoAiB [2].

B rOpUAKMYHIN AiTepaTypi BUCAOBAKOBAAMCA AOCUTb
Pi3HI MOMAAAM LLOAO YMOB BU3HAHHS i3UUHOI 0cobu
6€3BiCHO BiACYTHBOIO Ta OrOAOLLEHHS ii MOMEPAOLO.

Ha aymky A.M. lenkiHa, O. K. KOpueHka 3wmic-
TOM AQHOI YMOBM € npe3ymnuis (MPUNyLLEHHS) Npo
cmepTb ocobu [3, c. 129; 4, c. 10, 24]. BoHU Ha-
FOAOLLYIOTh: «AKLLO He3BaXatouM Ha BCTAHOBAEHHSA
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BCiX 06CTaBUH, AKi BXOAATb Y GaKTUUHUI CkAap 6es-
BiCHOI BIACYTHOCTi, BUHMKAE NPUMYLLEHHS NPO Te, WO
BiACYTHS1 0coba XUBa, TO il Hi B AKOMY pa3i He MOXHa
BU3HaTK 6€3BiCHO BiACYTHbOO» [5, . 17].

IHWi aBTOpPU, 30KPeMa A.T. MoTiokoB, \. MixeeBa
BBaXatoTb, WO BU3HAHHA ¢i3nyHOI ocobu 6e3BiCHO
BiIACYTHBOK I'PYHTYETbCA Ha NPE3yMNUIi XWUTTS, a Npu
OrOAOLLEHHI MOMEPAOIO — Ha npe3ymnuii it cmepTi [6,
c. 140; 7, c. 14]. Ha ix nepekoHaHHs, npu 6e3BiCHiIN
BIACYTHOCTI CTPOKOM AO TPbOX POKIB BCTAHOBAEHHSA
dakTy 6e3BiCHOI BIACYTHOCTI 3acHOBaHe Ha Mpuny-
LLIEHHI XKWTTA 0CcOOU, AKa MMOBIPHO XKMBa, ane HEMAE
TOUYHMX BIAOMOCTEN NPO ii Micue nepebyBaHs.

Ha aymky B.I. BO6KO He MOXHa MOroAMTUCH 3
TUM, LLIO B OCHOBi BM3HaHHA 0c0bu He3BiCHO BiACYT-
HbOIO AEXWTb MPEe3yMMLuis XUTTA. BUXOASUM 3 Takoro
Nnorasiay, BU3HaHHA 0cobu 6e3BiCHO BiACYTHbOK Ha-
yebTo Ma€e Ha MeTi AOBECTU XUTTA BIACYTHbOI 0COBU
LLUAAIXOM 3aCToCcyBaHHA npe3ymnuii [8]. Y npubiuHukiB
npe3ymnuii XuTTa 6e3BiCHO BiACYTHbOI 0COOU BUHU-
Kae CyTTEBA HEBIANOBIAHICTb MiX MIACTaBOK AAA BU-
pileHHA cnpaBu | TUMU HaACAIAKaMU, AKi BUHUKAKOTb
i3 A@HOI niacTaBu. 3 0AHOTO BOKY iCHYE NEPEKOHAHHS,
Lo BiaCYTHSE ocoba nepebyBa€e XMBOM, a 3 iHLIOrO
60Ky, BOHa BM3HAETbCA HE3BICHO BIACYTHBOO 3 YCiMa
HacAiAKaMK, WO AAAEKO He BiANOBIAANOTb MPaBOBO-
My CTaHOBMULLY XMBOT 0cobu. 3a3HaueHa Po30BixXHICTb
AO3BOASIE AIMTU BUCHOBKY, LLO BM3HAHHA 0cobu 6es-
BiCHO BIACYTHbOIO XapaKTePU3YE HE XMUTTHA TaKoi 0CO-
61, a HEBIAOMICTb NPO Hei. Tak, BiANoBiAHO AO CT. 45
LK, skwo ¢isnuHa ocoba, fAka byra BU3HaHa 6e3Bi-
CHO BIACYTHbOO, 3'ABUAACS, abo, SIKLLO OAEPXaHOo
BIAOMOCTI Npo Micue ii nepebyBaHHSA, CyA CKacOBYE
pilleHHS NPO BU3HAHHSA Takoi 0cobu 6e3BiCHO BiACYT-
HbOt0. TOMY HE MOXHa BU3HATK 0COby 6E3BICHO BiA-
CYTHbOIO, SIKLLO HasABHI AaHi NPO i1 XUTTA. [TOAOXKEHHS
npo Te, WO BU3HAHHSA ¢i3nyYHOI 0cobM BE3BICHO BiA-
CYTHbOO 3aCHOBaHe Ha NpPe3yMnLii XWUTTS, HiYoro He
MOSICHIOE | HE MPMU3BOAWTb AO MO3UTUBHMX BUCHOBKIB.
BinblLe TOro, BOHO HeratTMBHO BMAMBAE Ha MpoLeC
BCTAHOBAEHHA H6e3BiCHOI BiACYTHOCTI.

HalbinblL 06rpyHTOBAHO € NO3WLIs, Ha Hally
AYMKY, MPEACTAaBHUKIB TPETbOI rpynu BYEHUX, SKi
BBaAXatoTb, LLIO BU3HAHHSA $i3nUHOi 0c0bU 6e3BiCHO
BiACYTHbOIO B3araAi He NoB’s3aHe 3 OyAb-AKUMU Npe-
gymnuigamu [9, ¢. 119]. B pasi cyAOBOro BM3HAHHA
ocobu 6e3BicHO BIACYTHBOO, AK 3a3HauyaB B. Bono-
XaHiH, CyA AWLIE KOHCTaTye ¢akT BIACYTHOCTI Takoil
0cobu, a He BUXOAWUTb i3 OYAb-IKOTO MPUNYLLEHHS.
Hachaiakn BU3HaHHA $idnuHOi ocobu 6e3BicHO BiaCyT-
HbOK HEe AO3BOAAIOTb BYAb-LLO Npunyckatu. LLiBnaLe
MAETbCS MPO YCYHEHHS BIACYTHOCTI AOCTOBIPHOI iH-
dopmaLji Npo NpPUYMHKU BIACYTHOCTI Ccyb’eKTa npaBo-
BiAHOCHH.

AK BMAQETLCA, LIAKOM MEPEKOHAMBUM € Te, LLO
iHCTUTYT 6€3BiCHOI BIACYTHOCTI Ma€ Ha METi YCYyHEeH-

HA HEBMU3HAUYEHOCTI B KOMMAEKCI TUX PIBHOMaHITHUX
LUMBIAbHUX, CIMEMNHMX, XUTAOBMX Ta iHLLUMX MPaBOBIA-
HOCWH, AKMMK 6€3BiCHO BiACYTHA ocoba nos’si3aHa 3
iHWKMK ocobamu i opraHizauiamun. HapaBatn nepe-
Bary 6yAb-AKOMY OAHOMY BWMAY MPaBOBIAHOCHMH GYAO
6 He BipHO.

HeobxiAHO, OAHAK, AOAATH, LLLO BU3HAHHA Qi3ny-
HOi 0cobu 6e3BiCHO BIACYTHLOIO CAYIYE Hacamnepea
3axuCTy il MarMHOBUX iHTepeciB Ta iHTepeciB ocib, 3
KUMKW BOHa nepebyBa€ y UMBIAbHWUX BiAHOCHMHAX.
Cratteto 43 LK YKpaiHM 3aKpinAeHo, Wwo ¢i3nyHa
ocoba moxe 6yTM BM3HaHa cyaOM 6€3BiCHO BIACYT-
HbOHO, AKLLO NPOTArOM OAHOMO POKY B MicuLi ii MOCTiK-
HOrO NMPOXWBAHHA HEMAaE BIAOMOCTEM Mpo Micue ii
nepebyBaHHa [10].

Y 3B’AA3KY 3 MM MOXHa CTBEPAXYBATH, LLO 3aKpi-
NAEHi NOAOXEHHSA Yy cTaTTi 43 LIK YKpaiHu He BCTaHOB-
AFOKOTb YITKOTO NepeAiky npaBOBMX HACAIAKIB BM3Ha-
HHSAA 0cobu 6e3BiCHO BiACYTHBOIO, NPOTE 3MICT iHLLMX
HOPM UMBIAbHOIO Ta CiIMEMHOro 3aKOHOAABCTBA AA€E
MOXAMBICTb BUAIAUTU TaKi HACAIAKKU, 30KpeEMa:

- HOTapiyc 3a OCTaHHIM MiCLEeM NMPOXMBaHHSA Ta-
KOi 0cOBM BCTAHOBAKOE Hap ii MaiHOM oniky. OnikyH
ynpaBAsie MaiHOM B iHTepecax 0cobu, Aika BM3HaHa
6e3BiCHO BiACYTHbO, B TOMY UMCAI HAAQE YTPMMAHHSA
ocobam, skux ByB 3060B’A3aHMIN yTpMMyBaTH 6e3Bi-
CHO BiACYTHIM (cT. 44 LIK Ykpainu);

- yonoBiK abo ApyXMHa 6e3BiCHO BIACYTHLOIO
OAEPXYHOTb MPaBO PO3ipBaTH LIAKD Yy CMPOLLEHOMY
NMOPSIAKY B OpraHax AepXXaBHOI peecTpalii akTiB Uu-
BiAbHOMO cTaHy (MyHKT 1 4. 1 c1. 107 CimenHoro Ko-
AeKey YKpainu (aani - CK Ykpainn)) [11];

- MPUNUHATLCA 3000B’A3aHHSA, HEPO3PMBHO
noB’si3aHi 3 0coboto He3BICHO BIACYTHBOIO (Hanpu-
KA@A, y4acTb Y NOBHOMY TOBaApPUCTBI, NPEACTaBHULTBO
3a AOBIPEHICTIO, AOrOBIp AOPY4YeHHSs) (CT. cT. 129,
248, 1008 LK YKpaiHu).

B LbOMY acnekTi CAip 3a3HaYUTH, LLLO NiACTaBaMMU
ARl BU3HAHHSA $idnYHOi 0cobu 6e3BiCHO BiACYTHLOH
€ CYKYMHICTb IOPUAMYHKUX daKTiB, TOOTO HOPUANYHUWIA
CKAQA, AO SIKOTO BKAKOUAOTBCA:

a) BIiACYTHICTb BipOMOCTEM MNpo nepebyBaHHA
¢di3nuHOi 0cobun y Mmicui i NOCTIMHOrO NPOXWBAHHS,
fIKe BUM3HAUYa€ETbCA BIAMOBIAHO AO MpaBuA CT. 29 LUK
YKpainu,cT. 3 3akoHy Ykpainu «[1po cBoboay nepecy-
BaHHS Ta BiAbHWM BMOIp Micus NpoxmnBaHHA B YKpa-
iHi». CAip MaTW Ha yBasi, WO y $i3anyHOi 0cobn Moxe
6yT1 AEKiAbKa MiClb MPOXMBAHHA, TOMY BiAMOBIAHI
AaHi NOBUHHI NepeBIpATUCH 3a BCiMa BIAOMUMU Mic-
LSIMU NPOXMUBAHHA Liei ocobu;

6) BIACYTHICTb BIAOMOCTEM MpPO AiliCHE nepe-
6yBaHHA 0COBU i HEMOXAMBICTb OTPUMATKU Taki BipO-
MocrTi. BianoiaHO A0 cT. 248 UMK YkpaiHvM BCTaHOB-
AKOKOTbCSI 3a3HaYeHi 0O6CTaBMHU LUASIXOM HaAICA@HHS
3anuTiB A0 KMTAOBO-EKCMAyaTaLiMHUX OpraHisauin,
OopraHiB BHYTPILLHIX cnpaB, OpraHiB MiCLLEBOro camo-
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BPSAAYBaHHA 3a OCTaHHIM MicLeM MPOXMWBAHHA BiA-
CYTHbOTO, BUKAMKOM CBIAKIB;

B) CMAMB PIYHOrO CTPOKY 3 AHSI OAEpPXaHHS
OCTaHHIX BinoMocTel npo Mmicue nepebyBaHHs di3ny-
HOi @60 3 AHSI, BUBHAUYEHOTO BIAMOBIAHO AO 4. 2 CT. 43
UK Ykpainu;

) HasIBHICTb y 3asBHMKa MpPaBOBOI 3auikaBAe-
HOCTi Y BMPILIEHHI MWUTAHHA NPO BM3HAHHA 0cobu
6€3BiCHO BIiACYTHbOI, TOOTO HaSABHICTb MK HUM i
BIACYTHbOK 0COO0H LIMBIABHOIO abo iHLIOro npaBo-
BIAHOLUEHHS, WO BUHUKAO paHille (AOroBipHOro, aAi-
MEHTHOTO TOoLLLO). Xoua LK Ykpainu i LMK YkpaiHu He
BM3HaYatOTb KOAA OCID, AKI MOXyTb ByTW 3asBHUKAMMU
Mo AaHi cnpasi, BBAXaETbCH, LLLO HUMU MOXYTb ByTH
AITW, OAMH 3 MOAPYXXS, 6aTbKK, BYyAb-SIKi UNEHU CiM'T,
KpeAuTopu abo iHWi 3auikaBAeHi ocobu. He BUKAIO-
YyaeTbea i Te, L0 3asiBHUKAMM MOXYTb OyTW 3aLikaB-
AEHi FopUAMYUHI ocobu [1].

OTxe, pilUEHHST Cyay 3 LUbOro MUTaHHSA, ke Ha-
6pan0 YMHHOCTI, € HOPUAMYHUM dakToM. BoHO 3y-
MOBAKE BWHWKHEHHS, 3MiHY abo MPUNUHEHHSA npa-
BOBIAHOCHWH, NOB’AA3aHMX i3 3aXMCTOM | peaAi3auieto
0COBUCTUX | MaMHOBUMX MpaB i3UUHKUX Ta LOPUAUUHKX
oci6. OronoLeHHA 0cobU MOMEPAOID € TAKOX MiACTa-
BOKO BMHWKHEHHS CMAaAKOBMX MPaBOBIAHOCKH, MpU-
NMUHEHHST WAOOHKX NPaBOBIAHOCKH, NPaBOBIAHOCUH
couljanbHoro 3abesneueHHs Touo [12, c. 12].

Y BiaMoOBIAHOCTI A0 4. 3 ¢T. 39 UK YkpaiHu, npa-
Ba, cBOOOAM Ta iHTepecn ocobu, ssika BU3HaHa 6e3Bi-
CHO BIACYTHbOIO, 3aXMLLAE OMiKyH, MPU3HAYEHUN AAA
onikun Hap it mariHom [13].

Ha niacTtaBsi pilleHHs cyay Npo BU3HAHHSA Gi3nu-
HOi 0co61 6e3BiCHO BIACYTHbOI HOTAPIyC 3@ OCTAHHIM
MicLeM il NPOXMBAHHA OMUCYE HAAEXHE i MalHO Ta
BCTAHOBAKE HaA HUM oniky (cT. 44 LK Ykpainu). Oco-
6a, sika 3BepTaeTbCcs A0 HOoTapiyca 3 MpoXaHHAM BCTa-
HOBWTW OMiKy HaA MalMHOM, MOAAE MOMY BIAMOBIAHY
3asBYy, KOMItO PiLLIEHHA CyAY, AOKYMEHTH, WO MIATBEP-
AXYHOTb MPaBO BAACHOCTI 6€3BiCHO BiACYTHBOI OCO-
61 Ha ManHO, NPWU HEODBXIAHOCTI AOKYMEHTH, AKI NiA-
TBEPAXYIOTb POAMHHI 3B’SI3KM 3asiBHWKa Ta 6€3BiCHO
BiIACYTHbOI 0Cc06M, iHLLII AoOKyMeHTW. HoTapiyc, nepe.i-
PAOYM NOAAHI AOKYMEHTW, BUBYAE MUTAHHA HA HasB-
HiCTb NepPeLLKOA Y BCTAHOBAEHHI OMiKM HapA MalHOM.
30Kpema, 4u BiaNoBiaae ocoba BUMOram AO OMiKyHIB
BcTaHOBAeHWMU LUK YKpaitu Ta MNpaBraamu oniku Ta
NiKAyBaHHSA, iIHLUMMW aKTaM1 3aKOHOAaBCTBA.

LMK YkpaiHu He obmexye npaBa OyAb-AKOro
cyb’ekTa 3BepTaTuca A0 CyAy i3 3asBOK MPO BU3Ha-
HHS i3nMUHKMX ocib6 6e3BicHO BiacyTHIMK. [Mpote B
3asBi A0 CyAy MPO BU3HAHHA ¢i3MUHOi 0cobu 6e3Bi-
CHO BIACYTHbOIO MOBWMHHO ByTW 3a3HAYEHO, AAA AKOI
MeTW HeobXiAHO 3aABHUKOBI BU3HATK ¢i3nUHy 0coby
6e3BiCHO BIACYTHbON. Lle He BUKAKOUAE 3BEPHEHHSA
cy6’eKTa 3 TakoK 3asABOLO, AKLIO Y 3asiBHMKA BiACYT-
Hil CBill BAGCHWM iHTEPEC Y NOAAHHI 3aaBU. 3aABHUK

MOX€E METOH BM3HAHHA di3nuHOi 0cobu He3BICHO BiA-
CYTHbOIO Ha3BaTW OXOPOHY MailHa 6e3BiCHO BIACYT-
HbOi 0CO6U. 3 ypaxyBaHHAM OCHOBHOI METW BW3Ha-
HHSA ¢i3nMYHOT 0cobK 6€3BICHO BIACYTHBOK — OXOPOHM
MaWHa Liei 0cobu - BU3HAHHA 0cObM B CyAOBOMY MO-
PsiAKY 6e3BiCHO BIACYTHBOK AOLIABHO CTABUTU LLIOAO
ocib, AKi AOCATAW BiKY YOTUPHAALATA POKiB, XOU 3aKOH
He NnepeLLKOAXaE BU3HAHHIO 6e3BICHO BIACYTHIMU i
0Cib, LLLO He AOCAMAM LbOTO BiKy.

Ha niaTBepAXEHHA UbOoro ¢akTty OnikyHy HoTa-
piycCOM BUAAETLCA CBIAOUTBO. HoTapiyc nonepepxae
onikyHa npo KpuWMiHaAbHYy BIANOBIAGABLHICTL Yy pasi
po3TpaTi abo NpMXoBYBaHHA MaiHa Gi3MUHOI ocobu,
BM3HAHOI cyAOM 6e3BiCHO BIiACYTHLOMD, @ TakoX MNpPo
MatepiaAbHY BIAMOBIAGABHICTb 3a 3aMOAiSiHY LLKOAY.

AO BUHECEHHSI CYAOM PillEHHS MPO BW3HAHHS
¢di3nuHoOi ocobu He3BiCHO BiACYTHbOK HOTapiyc, Ha
niactTaBi 3asiBM 3aiHTepecoBaHoi ocobu abo opraHy
OMiKW1 Ta NikAyBaHHSA, 3@ OCTaHHIM BIAOMWM MicLEM
NPOXMBAHHSA Takoi 0COOU MOXe 3AIMCHWUTU OMUC Ha-
AEXHOro i MaiHa, NpM3HauYnTK OMikyHa MalHa Ta
nepeaaTv MoOMy MalHO Ha 36epiraHHs.

CknapaHHA onucy mMarHa, NpM3HaYeHHNA OrMiky-
HiB HaA UMM MarHOM, BUKAKOUEHHSI MalHa 3 onucy
3AIMCHIOETLCS 3a MpaBUAAMU BXMUTTS 3aXOAIB LLOAO
OXOPOHM CMapkoBOro MamHa. OKpiM BCTAHOBAEHHSA
OMiKKM Hap MaHOM BIACYTHBOT 0COOU 3aKOHOAABCTBO
nepeabavae MOXAMBICTb YKAAAEHHSI AOrOBOPY Mnepe-
Aadi il MailHa B ynpaBAiHHS.

UMHHEe 3aKOHOAABCTBO i CydacHa NpakTnKa CBiA-
yaThb, LLIO OMiIKYHWM MatoTb ABATU NPO iHTEpPecK Miaoniy-
HUX, ane BaXAMBi M HOPUAWMYHO 3HAUYUMMiI AOrOBOPMU
BOHW MOXYTb MOCBIAYYBaTH AULLE 3 AO3BOAY OpraHiB
OnikK1 Ta NiKAyBaHHA. ToOMy ABOpiBHEBA OXOpPOHA iH-
TepeciB MiAONiYHMX MaE BiATBOPHOBATUCA M NPU OXO-
POHI iHTepeciB 6e3BiCHO BiACYTHIX OCIb.

OpraH oniku i NiknyBaHHA BMpaBi NiALLYKaTU AAS
MalHa BiACYTHbOI 0COOM yNpaBUTEAS | YKAGCTH 3 HUM
AOFOBIp yNpPaBAIHHS MaWHOM Yy BiANOBIAHOCTI 3i CT.
1029 UK YkpaiHu. 3aiHTepecoBaHMMMK B L npoue-
AYPi MOXYTb BYTU K UAEHM CiM’T 6E3BICHO BiACYTHBOIT
ocobu, Tak i, HaneBHO, Ti, KOMy Taka ocoba NOBUHHaA
noBepHyTH 60pr abo BUKOHATH iHLIE 3000B’A3aHHSA.

MpunuHAtoTbCA 30060B’A3aHHS, TICHO NOB’A3aHI 3
ocoboto, AKka 6e3BiCHO BIACYTHS, 30KpEMa UMHHICTb
AOBIPEHOCTI, AOrOBOPY AOPYUYEHHS.

OnikyH Hap MaiHOM i3nyHOi 0cobu, Aka BU3Ha-
Ha 6e3BiCHO BiACYTHLOO, MPUIMAE BUKOHAHHSA LUMBIAb-
HWX 060B’A3KIB Ha il KOPUCTb, Morallae 3a paxyHoK ii
MalHa 6opru, ynpaBAsie UMM MaHOM B ii iHTepecax.

3a 3aABO0 3aiHTepecoBaHOi 0COOU OMiKyH Hap
ManHOM ¢i3nyHoi ocobu, ska BM3HaHa HE3BICHO BiA-
CYTHbOIO HaAAE 3a PaxyHOK LbOro ManHa yTprMaHHA
ocobam, AKMX BOHM 3a 3aKOHOM 3000B’A3aHi yTpu-
MyBaTK, norallae 3060B’A3aHHA, TEPMiH BUKOHAHHSA
AKMX HacTaB, TOLLO.
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3ax0AM LLLOAO OXOPOHWM MailHa NPUMNKUHSIE HOTapi-
yc abo nocapoBa ocoba opraHy MicLEeBOro camMmoBpsi-
AyBaHHS, AKi iX BXMBaAKU, Y BUNAAKY: CKacyBaHHS pi-
LLIEHHA CyAY NPO BM3HAHHA ¢i3nUHOi 0cobu 6e3BiCHO
BIACYTHbOI; MOSIBM ¢i3nuHOi 0ocobu, micue nepeby-
BaHHS AKOi ByAO HEBIAOMUM. AKLLO rPOMAaASIHUH, BU-
3HaHWM 6e3BiCHO BIACYTHIM, 3'ABMBCA ab0 BUSIBAEHO
Moro micue nepebyBaHHS, PANOHHUIM (MiCbKKI) CyA,
OAEPXaBLUKM BIAMOBIAHY 3asBY, NpU3HaYae cripasy AO
CAYXaHHS i CKacoBye nonepeaHe pileHHs. Oniky Haa
MaWHOM HOTapiyC MPUMUHAE Ha MiACTaBi Takoro pi-
LLUEeHHs1 cyay abo 3aaBM, NOAAHOT Gi3MuHOO 0cob010,
BM3HaHOI cyAOM 6€3BiCHO BiACYTHBO AO CKacyBaHHS
PiLLEHHS CyAy NPO BU3HAHHS $idMuHOT ocobun He3Bi-
CHO BiACYTHbOK. Onika Hap MalHOM TPUMBAE AO CKa-
CyBaHHS PilLEHHS CyAy MPO BM3HAHHSA i3MUHOI 0CO-
61 6e3BiCHO BIACYTHBOIO.

OTxe, 3a HaABHOCTI 06CTaBWH, LLO CMNPOCTOBY-
HOTb OPUAMYHY OiKUito 6e3BicHOI BiACYTHOCTI (nosiBa
camoi ocobu, opepXaHHS BiaomocTel npo i Mmicue
nepebyBaHHS), PilLEHHA CyAy NPO BMU3HAHHA 0CobM
6e3BiCHO BIACYTHbOIO CKaCOBYETbCA Ta HaCTynaroTb
HacAiakK, nepepbadeHi LIK Ykpainu, 30kpema npunu-
HSAETbCA OMika HapA MalHOM.

OAHOYACHO HeoOXiAHO HaroAOCWTM, LIO Onika
MOXE MPUMUHATUCA HE TiAbKK Y pasi nosiBu ocobu, a
My pasi oronolleHHs 0cobu nomMepaoto. AaHe yTou-
HEHHS Ma€e MPUHUMMOBE 3HAYEHHS 4yepe3 Te, Lo,
YKAQAQHOUM YroAy NPO HapaHHA 0cobi NOBHOBaXeHb
onikyHa, HeobXxiAHO UiTKO pernaMeHTyBaTH Ti cuTyallii,
AKi NpM3BEAYTb AO NPUNUHEHHS TAKMX MOBHOBAXEHb.

Y 3B’A3KY 3 UMM HEOOXiAHO TOBOPUTU HE TIAbKM
NpPO NPUNUHEHHS ONiKKU, @ K NPO MPUMNUHEHHSA MOBHO-

BaXeHb OnikyHa. Tak, BUMHEHHA OMiKYHOM MpaBoun-
HiB LLOAO MaWlHa MiAOMIYHOrO y BAACHMUX iHTepecax
abo B iHTEpecax poAMUIB ONiKyHa Mae NPU3BOAUTU HE
AO OCKaPXXEHHS MOro Air, a A0 NPUNUHEHHNA NOBHOBA-
XEHb KOHKPETHOro cyb’eKkTa Ta MOro 3amMiHW Ha iHLy
0co0by, AKLLO onika Hap MalHOM He Moxe ByTh npu-
NUHEHa B AaHWM Yac. biabLe TOro, Taki yroan mMmatoTb
BM3HABATUCA HIKYEMHWUMMU.

BUCHOBKU. Y3aranbHIOOUM BUKAAAEHE BULLE,
BMAAETbCA 3@ AOLIAbHE YCYHYTU IOPUAMYHY HEBM-
3HAUYEeHICTb, fIka BUKAMKAHaA TPMBAAOK BIACYTHICTHO
di3MuHOT 0cobu, 3aKoH nepepdavae CTBOPEHHS OCO-
6AMBOIO HOPUAMYHOIO CTaTyCcy AASl Takoi ocobu — BU-
3HaHHSA ii B CyAOBOMY MOPSIAKY 6€3BICHO BiACYTHbBOIO.
TakMM YMHOM MOXHa 3P0OMTH BUCHOBOK, LLO NOTPI6-
HO 3abe3neuntn 3a ¢i3nuHO 0coboto, Micle nepe-
6yBaHHS IKOi HEBIAOME, NPABO BAACHOCTI Ha il Man-
HO Ta 36epexeHHs Takoro ManHa B ONTUMAaAbHMUX
yMOBax, a npu MOXAMBOCTI M OTPMMaHHA Bip MOro
BMKOPUCTAHHA AOXOAY B iHTEpecax MOro BAACHMUKa.
OTxe, HaAeXUTb OMikyBaTW MpaBa Ta iHTEPECU TaKol
ocobu, a He came MarlHO. AaHe MOAOXEHHSA BaXKo
cnpuMmaTi OAHO3HAYHO Yepes Te, WO TePMiH «6e3Bi-
CHO BIACYTHA di3MUHa ocoba» acoLiOETbCS 3 TUM, LLLO
3 HabpaHHAM PiLLEHHAM CyAy NPO BCTAHOBAEHHS Bia-
NoBiAHOrO cTaTycy neBHa ¢i3nyHa ocoba nepecTtae
PO3LIHIOBATUCS AK CY6’EKT UMBIAbHWUX BIAHOCWH i i
Ma€e 3aMiHWUTK iHLLA YyNOBHOBaXeHa ocoba — OnikyH.
AaHe NOAOXEHHS CAIA PO3rASAaTU B TAKOMY PaKypcCi:
ynoBHOBaxeHa ocoba Mae aAifT B iHTepecax 6e3Bi-
CHO BiACYTHbBOI 0CcO6M, ane He Bip ii iMeHi, a niap BAac-
HUM | Ha NiACTaBi BIAMOBIAHOIO aKTy.
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ApaxoBcbka Hapis CepriiBHa

AHAAI3 AESIKUX ACTEKTIB BCTAHOBAEHHS OMIKU HAA MAMHOM ®I3UYHOI 0COBU, IKA BUSHAHA BE3-
BICHO BIACYTHbOIO

Y AaHii nybAikauii npeAcTaBAEHa XapaKTePUCTUKA TaKUX FOPUANYHIUX GaKTiB LUMBIAbHOIO NpaBa, K BU3HaHHS 0cobu
6€3BiCHO BiACYTHBOH | BCTAHOBAEHHS OMiKKU HaA il MaliHOM. BUCBITAEHO OCHOBHI NPOBAEMM | AOCAIAXKYIOTLCSI TEPCMNEKTUBH
PO3BUTKY YKPAiHCbKOr0 3aKOHOAABCTBA, LLO PEryAE€ BUM3HaAHHA ocib 6e3BicHO BiaCyTHIMKU. OCcobAMBY yBary npuAiAEHO
PEryAIOBaHHIO HACAIAKIB BU3HAHHA 0C0b6M HE3BICHO BiACYTHbLOLO.

KarouoBi cAoBi: onika Hap MaltHOM, OMikyH, MaitHo,6e3BiCHO BiACYTHSI ocoba, HoTapiyc.

ApaxoBckana Hapexxpa CepreeBHa

AHANU3 HEKOTOPbIX ACMEKTOB YCTAHOBAEHUA ONEKU HAA UMYLLEECTBOM ®U3UYECKOI0 NAMUA, NMPU-
3HAHHOIo BE3BECTHO OTCYTCTBYHOLLUUM

B AaHHOM nybAMKaLMUK NPEACTABAEHA XapPaKTEPUCTMKA TaKMX FOPUAMUYECKUX GAKTOB rpaXKAaHCKOro npasa, Kak npu-
3HaHWe A1La 6€3BECTHO OTCYTCTBYIOLLIMM M YCTAHOBAEHWE OMEKU HaA ero nmyLecTtBoM. OCBeLLEHbI OCHOBHbIE NPOBAEMBbI
N UCCAEAYHOTCS MEPCMNEKTUBLI PAa3BUTUSA YKPAUHCKOTO 3aKOHOAGTEALCTBA, PETYAUPYIOLLETO NpU3HaHWe AUL, 6e3BECTHO OT-
cyTtcTBytoWMMU. Ocoboe BHUMAHUE YAEAEHO PENYAUPOBAHWIO MOCAEACTBUIN NPU3HAHWUS AULE@ 6€3BECTHO OTCYTCTBYHOLLMM.

KAaroueBble cAOBa: Oneka Hap MMYLLIECTBOM, OMEKYH, MMYLLIECTBO, 6€3BECTHO OTCYTCTBYHOLLIEE AWULIO, HOTAPUYC.

Adakhovska Nadiia Serhiivna

AN ANALYSIS OF SOME ASPECTS OF GUARDIANSHIP OVER THE PROPERTY OF A NATURAL PERSON DEEMED
TO BE MISSING

This publication provides legal characterization of the facts civil law as recognizing a person missing and guardianship
over his property. The basic problems and prospects of development of Ukrainian investigated the legislation governing
recognition of missing persons. Particular attention is paid to the effects of regulation recognizing a person missing.

Key words: guardianship over the estate, the trustee, property, missing person, the notary.



