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PRINCIPLES OF SUBSIDIARY APPLICATION OF THE LAW

Formulation of the problem. For the application
of subsidiary legislation to meet the requirements of
a particular truth it should be based on principles
- the starting ideas of its being, which express the
most important rules and the foundations of this
type of law and state, which are homogeneous with
the essence of law and constitute its main features,
feature versatility, higher imperative and relevance,
meet an objective need to build and strengthen a
particular social system.

Taking this value as one of the possible, at
the same time we pay attention to the fact that the
actual identification of the concepts of «principles»,
«ideas» and «features» of law (and their interpretation
both internal and external forms of content) seems
not entirely accurate. If the term «principles of law»
and «right ideas» can still be used as such, denoting
the same or closely related legal category, their
relationship with the concept of «traits law» looks
different. If the «foundations» - is an ideological
«grounds» methodological «basis» of law, they may
not display the right features because they are the
basis, the foundation occurrence, building of the
most essential features of law.

The principles of law, permeating all the
legal rules are the backbone of the national legal
system, fulfill an important role in the regulation
of social relations. Strict and accurate compliance
of the law norms means also the implementation
of the principles embodied in it. That is why when
addressing specific legal issues must first be guided
by the principles of law and, of course, to know these
principles.

Analysis of the recent researches and
publications. Today, it is continues an active debate
among the scientific community and judges around
this question, as subsidiary application of the
legislation is an important tool to address gaps in
civil and contiguous relationship. Many publications
of both domestic and Russian jurists devoted to the
theoretical and practical aspects of the problems of
the principles, including: S.S. Alekseeyv, |.G. Babich,

N.Y. Golubev, A.G. Didenko, S.I. Klim, A.M. Kolodiy,
R.A. Maidanyk, N.S. Saniahmetovoyi, A.F. Jumper,
E.O. Kharitonov, N.P. Chubohy, S.V. Shmalenya.

The aim of the study is to establish the
principles of subsidiary application of law in civil and
contiguous relationships.

Presenting the main material. In legal science
similar principles have already been proposed,
particularly S.V. Shmalenya notes that the use of
analogies should be carried out in compliance with
the principles of legality, fairness, reasonableness
and expediency. But the proposed principles do not
reflectthe specifics of legal regulation of civil relations,
including signing a contract that is not provided by
the Civil Code of Ukraine, which determines, firstly,
the recognition it as the source of law, and secondly,
the parties may use the analogy at the conclusion
of the contract that is not provided by the civil acts,
resulting that the determined principles of analogy in
the light of the use of law, not use, do not meet the
sectoral norms of civil law (Article 3 of the Civil Code
of Ukraine). It appears possible to determine the
application of the principles of subsidiary application
of the law in civil law through the general principles
of civil law. Thus, Article 3 of the Civil Code of Ukraine
secured the first general principles of civil law, which
are: 1) the inadmissibility of arbitrary interference
in the private sphere of life; 2) the inadmissibility
of deprivation of property rights, except in cases
established by the Constitution of Ukraine and
the law; 3) freedom of contract; 4) freedom of
entrepreneurial activity that is not prohibited by law;
5) judicial protection of civil rights and interests; 6)
fairness, reasonableness and good faith.

Basing on the general principles of civil law,
it is possible to identify and begin to study the
application of the principles of subsidiary legislation.
Thus, as the subsidiary application of the legislation
is a kind of legislative technique that allows dumping
legislation irrational duplication of identical or similar
rules and concepts in related areas of law, and also
application of subsidiary legislation may be made by
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all participants of civil relations we can identify the
following principles of this legal phenomena:

1. The principle of the inadmissibility of arbitrary
interferenceinprivatelife.Thismeanstherequirement
to ensure «the sovereignty of the individual.» That
means subjects, subsidiary applying provisions of
the Civil Code of Ukraine, cannot arbitrarily interfere
in the personal life of an individual or a legal entity.
Thus, the Civil Code of Ukraine protected the right
to privacy of health (Article 286 of the Civil Code
of Ukraine), the right to privacy and confidentiality
(Article 301 of the Civil Code of Ukraine), the right
to personal papers (Article 303 of the Civil Code of
Ukraine), right for privacy of correspondence (Article
306 of the Civil Code of Ukraine), protect the interests
of an individual during photography, film, television
and video recordings (Article 306 of the Civil Code of
Ukraine), safeguarding the interests of an individual
who is depicted in the photographs and other artistic
works (Article 306 of the Civil Code of Ukraine).

The Constitution of Ukraine also guarantees the
inviolability of personal and family life, except cases
that are provided by the Constitution of Ukraine.
It is prohibited the collection, storage, use and
dissemination of confidential information about a
person without his consent, except in cases specified
by law, and only in the interests of national security,
economic welfare and human rights. Every citizen
has the right to get the acces to the information about
themselves in public authorities, local governments,
institutions and organizations, which is not a state
or other secret, protected by law (Article 32 of the
Constitution of Ukraine).

Everyone is guaranteed judicial protection of
the right to refute false information about himself
and members of his family and the right to demand
of the removal of any information and the right to
compensation for materialand moral damage caused
by the collection, storage, use and dissemination of
such incorrect information.

2. The principle of freedom of contract. It is the
recognition of the possibility of participants of civil
relations to conclude contracts in the related fields of
law, subsidiary applying provisions of the Civil Code
of Ukraine. For example, Article 94 of the Family
Code of Ukraine does not specify the consequences
of failure to notarization of marriage contract. In this
situation Article 220 of the Civil Code of Ukraine
should be the subsidiary applied.

3. The principle of judicial protection of rights
and interests. This principle is jurisdictional form of
protection of rights and interests of relationship (civil,
family, labor, housing, etc.) in case of their violation,
non-recognition or contestation and is such that
ensures the implementation of the principles of civil
law under Article 3 of the Civil Code of Ukraine.

The principle of judicial protection of rights
and interests based primarily on the Constitution of
Ukraine, according to which the justice in Ukraine
is administered exclusively by the courts, whose
jurisdiction extends to all legal relations arising in the
state (Article 124 of the Constitution of Ukraine). At
the same time, judicial protection is possible for both
those rights expressly specified in the Civil Code of
Ukraine or other industry regulatory legal acts, and
for those that follow the norms of the Constitution of
Ukraine (Decision of the Supreme Court of Ukraine
of November 1, 1996 Ne 9 «On the application of the
Constitution of Ukraine of justice»).

Everyone has the right to apply to court for
protection of his personal non-property or property
rights and interests. Ways to protect civil rights and
interestscanbe: 1) recognition of rights; 2) recognition
of the transaction null and void; 3) termination in
violation of law; 4) restore the situation that existed
before the violation; 5) changing of the relationship;
6) termination of the relationship; 7) compensation
and other means of compensation of property
damage; 8) compensation of moral (non-proprietary)
damages; 9) recognition unlawful decisions, actions
or omissions of state authorities, authorities of
the Autonomous Republic of Crimea or local self-
government, their officials and officers (Article 16
of the Civil Code of Ukraine). And as paragraph 1
of Article 9 of the Civil Code of Ukraine provides
the possibility of subsidiary application of the Civil
Code of Ukraine to related legal relationships, the
provisions of the Civil Code of Ukraine concerning
the right to protection and ways of protection are
applied to related relations.

4. The principles of the rule of law, legality,
equality.

- The principle of the rule of law. Under the rule
of law we understand the «rule of reason»; «the rule
of law, a priority of human rights in society»; «code
of rules that legitimized society and based on the
achieved level of social ethics», «set of moral and legal
values according to which relations are regulated in
a democratic society, addressed the issue of human
activity, considered the case in the courts», etc. It
should be emphasized that the principle of the rule
of law allows the court subsidiary apply the rules of
civil law in cases of gaps in related areas of law.

According to the rule of law a person, his rights
and freedoms recoghized as the highest values and
determine the content and direction of the state. This
means that the court should not apply the legislation
subsidiary if its use would violate the rights and
freedoms of man and citizen.

- The principle of legality - the most important
principle of law, which is one of the main criteria
for determining the quality and effectiveness of
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regulations related to civil law relations. Members
of subsidiary application of the law, including
judges are subject only to the law (Article 129 of
the Constitution of Ukraine). The main principle of
judicial proceedings is the legality (paragraph 1 of
Part 3 of Article 129 of the Constitution of Ukraine).

The principle of legality requires strict
compliance with the requirements of laws and other
legal acts of all subjects of these relationships and
determined that the court in identifying gaps in their
work during the process of solving the case should
properly apply the rules of civil law related to specific
relations.

The court judgment must be lawful and justified.
Guarantees of principle of legality is the supervision
of the higher courts, the right of persons involved in
the case, to appeal court decisions and rulings, the
effect of sanctions and liability protection.

- The principle of equality. This principle comes
from the fact that for the court all participants are
equal before the law. No entity has any advantages
over other entities in private law. This right extends
to legal entities and the state. Although the law has
some exceptions to this rule, for example, under the
Law of Ukraine «On Protection of Consumer Rights»
consumer has additional rights.

5. The principle of fairness, honesty,
reasonableness. This principle acts through the
evaluation of concepts which in civil law always
used for such objects of valuation as the action or
activity («good faith», «reasonable,» «regular,» «cost,»
«advisable», etc.), things («personal use», «cunowned»).

Aristotle divided equity (as part of the legal
system) on natural and statutory [9, p. 150]. At the
beginning of its development traditionally Roman
private law closely bound principle of fairness with
morality. Under the influence of Stoicism for the
Roman lawyers natural law was an ideal law. With
this idealistic approach an abstract system of law
was created. It consisted of the institutions and
principles. The law category of «justice» has gained
the meaning <qustitia». Roman jurists used the
concept of «aequitas» to contrast iniquitas (injustice)
- the legal situation that is contrary to justice. In
accordance with the specifying of principle of justice
appears the category «aequitas» (equality). This
approach led to the development of the legal status of
the individual as a subject of law. The increasing role
of the individual in the law led to the development of
the idea of humanity. The principle of equity used to
correct, properties of the law, understanding of the
positive law. Thus, in the Roman private law principle
of justice has become a phenomenon by which it
acquired universality inthe regulation of civil relations
and with the development of legal thought in ancient
Rome, the principle of justice came priority.

In the Decision of the Constitutional Court
of Ukraine of 11.02.2014, Ne 15-rp 2004 in case
Ne 1-33/2004 in the case of the constitutional
petition of the Supreme Court of Ukraine on the
constitutionality of Ukraine (constitutionality) of
Article 69 of the Criminal Code of Ukraine (case of
the more lenient penalty) it is states that «ustice»
- one of the fundamental principles of law - is
crucial in determining the law as a regulator of public
relations, one of the dimensions of human rights.

Inthe 2008 Interim edition DCFR was published,
in 2009 - revised edition DCFR which stipulates the
principle of justice [1]. It should be noted that the
principles of editorial DCFR 2009 were divided into
two groups: underlying principles and overriding
principles. The principle of justice is applied to the
base ones. However, developers DCFR say that
justice plays the role of one of the most important
principles. Thus, it has dual role [2].

In various areas of private law justice has
different meaning. In this case the principle of
equity means identifying the scope of rule of law,
limits of rights and duties adequately its relation to
the requirements of legal norms in the subsidiary
application of the law.

The principle of good faith (bona fides)
originated in Roman law: even then treaties of «good
conscience» began to appear. They meant that the
content of such treaties is not determined by its
condition, but true intent of the parties, or if they are
incomprehensible business practices. After the fall
of the Roman Empire, the concept of good faith as
a principle of implementation of agreements arising
again in practice for merchants in Xl and Xll centuries.
Even at that time the good faith gradually turns into
a general principle of civil law in the countries of
continental family. Law of new nations in the process
of reception of Roman law perceives good faith in its
original functional form, namely as a tool to protect
the actual content of the contract.

The principle of good faith - a principle which
requires fair and honest behavior of participants of
subsidiary application of the law in the application of
norms of civil legislation to the related relationship.

Reasonableness - it weighed issues of
subsidiary application of civil law to contiguous
relationship with taking into consideration the
interests all the participants. Thus, law using
practice of subsidiary application of civil law to
natural resource relations links the application of the
principle of reasonableness when deciding on the
reduction of compensation, based on the financial
status of an individual - tortfeasor (part 4 of article
1193 of the Civil Code of Ukraine).

Conclusions. This article touched only some
issues of principles that have leaked since Roman
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private law and have found expression in the model
rules of the EU. This study focuses on the following
principles of subsidiary application of the law: the
principle of inadmissibility of arbitrary interference in
private life; the principle of freedom of contract; the
principle of judicial protection of rights and interests;

the principles the rule of law, legality, equality; the
principles of fairness, honesty, reasonableness.

These principles require further investigation,
as the category of «Principles» is an essential tool for
the theory and practice of subsidiary application of
the law.
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dacin boraaH BoroaumupoBuu

NMPUHUUNU CYBCUAIAPHOIO 3ACTOCYBAHHA HOPM 3AKOHOAABCTBA

Y c1aTTi AOCAIAXKYETbCS MPUHLMMKU CyOCUAIAPHOIO 3aCTOCYBaHHS HOPM 3aKOHOAABCTBA AO LIMBIAbHMX Ta CYMiXHUX 3
HUM BIAHOCWH. B AaHOMY AOCAIAXKEHHI 30CepeAXeHO0 yBary Ha Taki NPUHLMMIK CybCHAIapHOro 3acToCyBaHHSA HOPM 3aKOHO-
AABCTBA AK: NMPUHLIMN HEMPUNYCTUMOCTI AOBIAbHOFO BTPYUYaHHS Y chepy NPUBATHOMO XUTTS; MPUHLMN CBOOOAM AOFOBOPIB;
MPWHLMM CYAOBOrO 3aXUCTy MpaB Ta iHTEPECIB; NPUHLIMNU BEPXOBEHCTBA NpaBa, 3aKOHHOCTI, PiBHOCTI, 06I'PyHTOBAHOCTI;
NPWHLMMN CNPaBeAAMBOCTI, AOBPOCOBICHOCTI, PO3YMHOCTI.

KarouoBi cAoBa: LUMBiAbHE 3aKOHOAABCTBO, NPUHLIMNK, MPOraAnHa B npa.i, cybcuaiapHe 3acToCyBaHHS, 3aKOHOAAB-
ya TexHika, CyMiXXHi rany3i npaBsa.

dacuit boraaH BhapumupoBuy

NPUHLUUNbI CYBCUAUAPHOIO MPUMEHEHUA HOPM 3AKOHOAABCTBA

B cTaTtbe UccAeayoTCst NPUHLMIMBI CYBCUAMAPHOTO NPUMEHEHNUA HOPM 3aKOHOAATEABCTBA K FPaXXAQHCKMM U CMEXHbIM
C HWMM OTHOLLEHEM. B AQHHOM MCCAEAOBAHMM COCPEAOTOYEHO BHMMAHME Ha TakUX MPUHLMNAx cybcranapHoro npume-
HEHMA HOPM 3aKOHOAATEABCTBA KakK: MPUHLMMN HEAONYCTUMOCTU MPOU3BOABHOIO BMELLATEABCTBA B ChEPY YAaCTHOM XMU3HMU;
NPUHLMN cBOBOAbLI AOFOBOPOB; NMPMHUMM CYAEOHOM 3aLUMTbl MPaB U MHTEPECOB; NPUHLMMbI BEPXOBEHCTBA NpaBa, 3aKOoH-
HOCTM, paBeHCTBa, 060CHOBAHHOCTU; NPUHLMI CNPaBEAAMBOCTH, AOOPOCOBECTHOCTU, PA3yMHOCTM.

KaroyeBbie cA0OBa: rpaXxAaHCKOE 3aKOHOAATEALCTBO, NMPUHLUMMLI, NPO6eA B NpaBe, cybcuanapHoe npuMeHeHue, 3a-
KOHOAQ@TEAbHAsA TEXHMKA, CMEXHble OTpacAW npasa.



