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Statement of the problem. In legal science, the
role of the principles and content of each of them
belongs to the debatable questions. Especially this
statement is applicable to the principles of contract
law, due to the fast-paced continuous development of
contractual relations, expansion of the range of such
relationships, thus increasing the number of sources
for their regulation. Differences in the definition of
the range and content of the principles of contract
law results in not only terminological inaccuracies,
but in doctrinally different, frequently opposite,
approaches and concepts. The problem of Ukraine’s
joining the European legal and economic space in
the context of the implementation of the EU-Ukraine
Association puts on the agenda the elaboration of
a common theoretical background for the legal
regulation of contractual relations. The starting point
in this issue should be the wording of the range and
content of the principles of contract law, and the
normative reference point is the document entitled
Principles, Definitions and Model Rules of European
Private Law (DCFR).

Analysis of recent research and publications.
Studying the role of principles in regulation of
contractual relations at European level have been
the subject of interest of such scholars as prof. C.von
Bar, prof. Bill J. Sci, E.Clive, prof. O. Lando, prof.
M.V. Hezelink; at national level - prof. T.V.Bodnar, prof.
A.S. Dovgert, prof. N.S. Kuznetsova, prof. N.Y. Golubeva
and others. At the present stage of research the effects
of the principles of private law in regulation of various
civil relations in Ukraine is also studied by prof. E.O.
Kharytonov, prof. O.l. Kharytonova and others.

The purpose of this article is to explore one
of the fundamental principles of private law - the
principle of security - in the context of its application
to the regulation of civil contractual relations and its
definition and content proposed by the developers of
the DCFR.

The main content. The principles have always
kept a significant impact on identifying areas and
methods of legal regulation of civil relationships.
Such principles as freedom of contract or
entrepreneurship, reasonableness, justice, good
faith and fair dealing, judicial protection of civil rights
and interests etc., embodied in the current Civil Code
of Ukraine among the general outlines of civil law
and in the rules devoted to regulating certain types
of civil relations, in particular, property relations or
legal representation, providing legitimate business
activity or responsibility for the non-fulfillment or
improper fulfillment of civil obligations.

However,thereare principlesthatare particularly
important for the regulation in specific civil relations.
Among those principles can be desighated a
fundamental principle of security, which is certainly
implemented in various civil relations, but we will
stop our attention on disclosure of the content of this
principle precisely in contractual relations.

Leading at the present stage codified document
in the field of private law in Europe - the DCFR -
reveals at least five main components of the principle
of contractual security: (1) the obligatory force of
contracts (but subject to the possibility of challenge
where an unforeseeable change of circumstances
gravely prejudices the utility of the contract for one
of the parties); (2) the fact that each party has duties
flowing from contractual loyalty (i.e. to behave in
accordance with the requirements of good faith; to
co-operate when that is necessary for performance
of the obligations; not to act inconsistently with prior
declarations or conduct on which the other party
has relied); (3) the right to enforce performance of
the contractual obligations in accordance with the
terms of the contract; (4) the fact that third parties
must respect the situation created by the contract
and may rely on that situation; and (5) the approach
of “favouring the contract” (whereby, in questions
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relating to interpretation, invalidity or performance,
an approach which gives effect to the contract is
preferred to one which does not, if the latter is harmful
to the legitimate interests of one of the parties) [1,
56]. Additionally noted the importance of further
ingredients of contractual security as the availability
of adequate remedies (in addition to enforcement of
performance) for non-performance of the contractual
obligations, as well as the protection of reasonable
reliance and expectations in situations not covered
by the doctrine of contractual loyalty.

It should also be recalled that in the DCFR
2009 edition all the principles were divided into
following groups: the underlying principles and the
overriding principles. As follows from the DCFR text
and comments to it by the authors, “the underlying”
are those principles which should ensure the
achievement of the most common goals of the
DCFR. As such it is proposed principles of freedom,
security, justice and efficiency (with the assumption
that by them is covered the principles of contract
loyalty, cooperation, etc.). The category of overriding
principles of a high political nature attributed the
protection of human rights, the promotion of solidarity
and social responsibility, the preservation of cultural
and linguistic diversity, the protection and promotion
of welfare, the promotion of the internal market [2,
12]. The underlying principles served as key ideas in
process of formulation of several rules in the DCFR,
while the remaining principles, according to the
statement of the DCFR’s developers, are of a high
political nature. However, according to the position
of the DCFR authors, freedom, security, justice and
efficiency, fulfilling a double role, also have a role to
play as overriding principles. Thus, these principles
are characterized by a dual nature, and this includes
the principle of contractual security.

The principle of contractual security is regarded
in the DCFR through disclosure of the contents of
many aspects, in particular: third party respect and
reliance; exclusion performance of the contract
duty with substantial changes of circumstances;
reasonable choice between certainty and flexibility
in contractual relations; clarify the conditions and
the real intentions of inappropriate behavior of
a counterparty; limit enforcement through literal
impossibility of performance of the obligation or its
irrelevance; a full set of other remedies to protect
the creditor in a contractual obligation when specific
reservations.

However, such concepts as good faith and fair
dealing had been removed from the content of the
principle of contractual security because of their
uncertainty. The reason for this approach is that
really insecure conditions may be created for the
person who is obliged to act in accordance with a

very open and vague notions of good faith and fair
dealing which are not always clearly understood in
practice. Special content is proposed for the principle
of cooperation, which provides that in a contract
security the debtor and the creditor are obliged to co-
operate with each other when and to the extent that
this can reasonably be expected for the performance
of the debtor’s obligation [1, 60].

Analyzing the measure of implementation
of these provisions in national civil legislation,
in particular in the current Civil Code of Ukraine,
we conclude that to a greater extent the main
components of the principle of contractual security
as they are defined in the DCFR, are contained in
the rules of the Civil Code on common regulations
for the fulfillment of civil rights and obligations,
general provisions on obligations and contracts, and
are duplicated or additionally disclosed in the rules
governing specific kinds of obligations and types of
contracts. In particular, Art. 13 of CC provides that
the civil rights of a person shall be fulfilled, within
the limits granted by the agreement or acts of civil
legislation. Notallowed an action to be committed with
intent to cause harm to another person and abuse of
the law in other ways. In Art. 14 states that a person
shall not be compelled to act, the commission of
which is optional for her. A person may be exempted
from civil obligations or its performance in cases
established by treaty or acts of civil law. Article 525
established the inadmissibility of unilateral refusal
to commitments and in Article 629 - the binding
force of contract. Article 652 provides quarantees
for the parties in case of exceptional change of
circumstances, determines the order of change or
termination of the contract in such case [2].

Herewith the approaches of national legislators
and compilers of the DCFR to understanding
certain aspects of legal regulation of contractual
relationships differ significantly. Thus, in Art. 628
of CC of Ukraine is provided the existence of so-
called “essential conditions” of a contract, which are
binding on the parties under civil law. In this case,
the contract will be considered concluded from the
momentthe partiesreach agreementonthe essential
and other defined them at their own discretion as
mandatory, conditions. However, in comments to the
principle of contractual security the DCFR authors
noted incorrectness of domestic systems of law
in the approach to establishing a consequence of
non-recognize the obligation between the parties, if
they had not agreed on mandatory conditions of the
contract stipulated by law, and if the parties actually
wished to be bound and cared of being in contractual
relations. In this case, the principle of maintaining the
contractual relationship (the approach of “favouring
the contract”) implies a broader mechanism of



YACOMUC UMBINICTUKA

B EEE BE BB @@ @ @@ @ @ @ 25

achieving an agreement while making the contract,
when the contract is recognized concluded and valid
also on the issues not covered by the parties.

Third party respect and reliance. The only
aspect of contractual security which is mentioned in
the Principes directeurs but which does not appear
explicitly in the DCFR is the fourth one - that third
parties must respect the situation created by the
contract and may rely on that situation. It was not
thought necessary to provide for this as it is not
precluded by any rule in the DCFR and, if understood
in a reasonable way, seems to follow sufficiently from
other rules and essential assumptions. One case of
practical importance is where a person not being a
party to a contract or an intended beneficiary of it
nonetheless relies on the proper performance of a
contractual obligation (e.g. a tenant’s visitor claims
damages from the landlord as the tenant could do
under the contract, because the visitor falls down the
stairs as a result of a broken handrail the landlord
was obliged to repair under the contract).

Protection of reasonable reliance and
expectations. This is an aspect of security which
appears in different parts of the DCFR. It first appears
in relation to contract formation. It may happen that
one party does not intend to undertake an obligation
when that party’s actions suggest to the other party
that an obligation is being undertaken. A typical case
is where an apparent offer is made by mistake. If
the other party reasonably believed that the first
party was undertaking the obligation as apparently
stated, the other party’s reliance will be protected in
most legal systems. This may be achieved either by
using the law on noncontractual liability for damage
caused to another or, more simply, by holding the
mistaken party to the outward appearance of what
was said. The protection of reasonable reliance and
expectations is a core aim of the DCFR, just as it was
in PECL. Usually this protection is achieved by holding
the mistaken party to the obligation which the other
party reasonably assumed was being undertaken.
Examples are the objective rules on interpretation,
the restriction of avoidance for mistake to cases in
which the non-mistaken party contributed to the
mistake, should have known of it or shared it and
the rule that imposes on a business which has failed
to comply with a pre-contractual information duty
such obligations under a contract as the other party
has reasonably expected as the consequence of the
absence or incorrectness of the information.

The principle of binding force. If the parties
have concluded a contract freely and with adequate
information, then the contract should normally be
treated as binding on them unless they (again freely)
agree to modification or termination or, where the
contract is for an indefinite period, one has given

the other notice of a wish to end the relationship.
These rules are set out clearly in the DCFR. It also
sets out rules on the termination of a contractual
relationship in more detail. Examples are - besides
the rules on termination for nonperformance - the
right to terminate by notice where that is provided
for by the contract terms and the right to terminate
where the contract is for an indefinite duration. In
the latter case the party wishing to terminate must
give a reasonable period of notice. The principle of
binding force (often expressed still by the Latin tag,
pacta sunt servanda) was qualified classically only
when without the fault of either party performance
of the contractual obligations became impossible
for reasons that could not have been foreseen. A
more modern development is the right of withdrawal
granted to consumers in certain situations. The
reasons for this exception vary, but can be seen in
the specific situations where such withdrawal rights
exist. One example is the right to withdraw from
contracts negotiated away from business premises
(e.g. atthe doorstep or atdistance). In such situations
the consumer may have been taken by surprise or
have been less attentive than he or she would have
been in a shop. A further example is provided by
some complex contracts (e.g. timeshare contracts),
where consumers may need an additional period for
reflection. The right to withdraw gives the consumer
who concluded a contractin such situationsa ‘cooling
off period’ for acquiring additional information and
for further consideration whether he or she wants to
continue with the contract. For reasons of simplicity
and legal certainty, withdrawal rights are granted to
consumers, irrespective of whether they individually
need protection, as a considerable number of
consumers are considered to be typically in need of
protection in such situations.

Exceptional change of circumstances. Many
modern laws have recoghised that in extreme
circumstances it may be unjust to enforce the
performance of contractual obligations that can
literally still be performed according to the original
contract terms if the circumstances in which the
obligations were assumed were completely different
to those in which they fall to be enforced. As noted
above, this qualification is stated in general terms
in the Principes directeurs. It is also recognised in
the DCFR but the parties remain free, if they wish,
to exclude any possibility of adjustment without the
consent of all the parties.

Certainty or flexibility. A more general question
is whether contractual security is better promoted
by rigid rules or by rules which, by using open terms
like “reasonable” or by other means, leave room for
flexibility. The answer probably turns on the nature
of the contract. In contracts for the purchase of
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certain commodities or types of incorporeal assets
where prices fluctuate rapidly and where one deal is
likely to be followed rapidly by another which relies
on the first and so on within a short space of time,
certainty is all important. Nobody wants a link in
a chain of transactions to be broken by an appeal
to some vague criterion. Certainty means security.
However, in long term contracts for the provision
of services of various kinds (including construction
services), where the contractual relationship may
last for years and where the background situation
may change dramatically in the course of it, the
reverse is true. Here true security comes from the
knowledge that there are fair mechanisms in place
to deal with changes in circumstances. It is for this
reason that the default rules in the part of the DCFR
on service contracts have special provisions on the
giving of warnings of impending changes known
to one party, on co-operation, on directions by the
client and on variation of the contract. The general
rules on contractual and other obligations in Book
Il have to cater for all types of contract. So their
provisions on changes of circumstances are much
more restricted. However, even in the general rules
it is arguable that it does more good than harm
to build in a considerable measure of flexibility
because open criteria will either be disapplied by
highly specific standard terms devised for fields of
commercial activity where certainty is particularly
important or will disapply themselves automatically
in cases where they are inappropriate. The effects
of terms such as “reasonable” and “fair dealing”
depend entirely on the circumstances. Rigid rules
(e.g. “within 5 days” instead of “within a reasonable
time”) would be liable to increase insecurity by
applying in circumstances where they were totally
unexpected and unsuitable.

Good faith and fair dealing. As the Principes
directeurs recognise, one party’s contractual
security is enhanced by the other’s duty to act in
accordance with the requirements of good faith.
However, the converse of that is that there may be
some uncertainty and insecurity for the person who
is required to act in accordance with good faith and
fair dealing, which are rather open-ended concepts.
Moreover, the role of good faith and fair dealing in
the DCFR goes beyond the provision of contractual
security. These concepts are therefore discussed
later under the heading of justice.

Co-operation. Contractual security is also
enhanced by the imposition of an obligation to
cooperate. The Principes directeurs put it this way:
“The parties are bound to cooperate with each other
when this is necessary for the performance of their
contract”.The DCFR provision goes a little further
than the case where co-operation is necessary: the

debtor and the creditor are obliged to co-operate
with each other when and to the extent that this can
reasonably be expected for the performance of the
debtor’s obligation.

Inconsistent behaviour.Aparticularaspectofthe
protection of reasonable reliance and expectations is
to prevent a party, on whose conduct another party
has reasonably acted in reliance, from adopting an
inconsistent position and thereby frustrating the
reliance of the other party. This principle is often
expressed in the Latin formula venire contra factum
proprium. The Principes directeurs express it as
follows: “No party shall act inconsistently with any
prior statements made by the party or behaviour on
the part of the party, upon which the other party may
legitimately have relied.” The Interim Outline Edition
of the DCFR did not contain an express rule of this
nature; it was thought that it could be arrived at by
applying the general principles of good faith and fair
dealing. Inspired by the Principes directeurs, the
DCFR now incorporates an express provision which
qualifies inconsistent behaviour as being contrary to
good faith and fair dealing.

Enforcement of performance. If one party fails
to perform contractual obligations, the other should
have an effective remedy. One of the main remedies
under the DCFR is the right to enforce actual
performance, whether the obligation which has not
been performed is to pay money or is non-monetary,
e.g. to do or to transfer something else. This basic
idea is also expressed in the Principes directeurs.
The DCFR slightly modifies and supplements this
principle by some exceptions as the right to enforce
performance should not apply in various cases in
which literal performance is impossible or would be
inappropriate. However, in a change from PECL, under
the DCFR the right to enforce performance is less
of a “secondary” remedy, reflecting the underlying
principle that obligations should be performed
unless there are good reasons to the contrary.

Other remedies. In addition to the right to
enforcement, the DCFR contains a full set of other
remedies to protect the creditor in a contractual
obligation: withholding of performance, termination,
reduction of price and damages. The creditor faced
with a non-performance which is not excused may
normally exercise any of these remedies, and may use
more than one remedy provided that the remedies
sought are not incompatible. If the non-performance
is excused because of impossibility, the creditor
may not enforce the obligation or claim damages,
but the other remedies are available. The remedy of
termination providedinthe DCFRis a powerful remedy
which adds to the contractual security of the party
faced with a fundamental non-performance by the
other. The aggrieved party knows that if the expected
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counter-performance is not forthcoming it is possible
to escape from the relationship and obtain what is
wanted elsewhere. However the powerful nature
of the remedy is also a threat to the other party’s
contractual security and, potentially at least, contrary
to the idea of maintaining contractual relationships
whenever possible. Termination will often leave the
other party with a loss (for example, wasted costs
incurred in preparing to perform; or loss caused by
a change in the market). The creditor should not
be entitled to use some minor nonperformance, or
a non-performance that can readily be put right, by
the other as a justification for termination. The rules
governing termination therefore restrict termination
to cases in which the creditor’s interests will be
seriously affected by the non-performance, while

leaving the parties free to agree on termination in
other circumstances.

Conclusions. Thus, offering various aspects of
the content of the principle of contractual security
and exposing them, the authors of the DCFR actually
created a “global” by its scale the principle, which
through its multilateral content is equally important
for both creditor and debtor. We can conclude that if
it provided adequate implementation of the rules in
national civil legislations, realization of this principle will
create conditions to prevent and minimize violations of
the rights and interests of the parties by preventing the
use of outdated requirements on regulating contractual
relations of the parties which are not constant and
being transformed according to requirements of time
and development of economic relations.
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Cyxa HOnis CepriiBHa

NPUHLUN AOrOBIPHOI BE3NEKU B EBPOMENCBKOMY NMPUBATHOMY NPABI TA MOr0 BMPOBAAXKEHHA Y
LUMBINAbHOMY 3AKOHOAABCTBI YKPAIHU

Cratts npUcBsiueHa AOCAIAKEHHIO OAHOMO 3 6a30BUX OCHOBOMOAOXHMX MPUHUMMIB NpoekTy DCFR - npuHumMny Ao-
roBipHoi 6e3neKkn. PO3KpUBAETbCA 3MICT AQHOTO MPUHLUMMY Y BIAMOBIAHOCTI AO aBTOPCbKOro 6aueHHs po3pobHukis DCFR,
BCTAHOBAKETLCA 3HAYEHHA CKAAAOBMX MPUHLMMY AOTOBIpHOI 6e3nekn. AHAAI3yeTbCA CTaH BMPOBAAXEHHSA 3a3HAUYEHOro
NPUHUMUMY Y YUHHOMY LUMBIABHOMY 3aKOHOAABCTBI YKpaiHK, 30KpeMa, Y LIMBIAbHOMY KoaeKei YkpaiHu.

KarouoBi cnoBa: NpUHLMNK NPUBATHOrO Npasa, NPUHUMAKW AOTOBiPHOro npaga, npoekt DCFR, porosipHa 6e3neka,
€BpONeNCbKe NpMBaTHe Npaso.

Cyxas FOausa CepreeBHa

NPUHLUUN AOrOBOPHON BE30MACHOCTU B EBPONEMCKOM YACTHOM MPABE U EFr0 BHEAPEHUE B I'PAX-
AAHCKOIo 3AKOHOAATENbCTBE YKPAUHDI

CtaTbsl NOCBSILLEHA UCCAEAOBAHMIO OAHOIO U3 6a30BbIX OCHOBOMOAAratoLLMX NPUHLUMNOB Npoekta DCFR - npuHuMna
AOroBOpHOM 6e3onacHOCTU. PackpbiBaeTcsi copepXKaHe AaHHOro NprHLUMNa B COOTBETCTBUM C aBTOPCKUM BUAEHWEM pas-
paborunkoB DCFR, ycTaHaBAMBAETCS 3HAUYEHWE COCTABASIOLLMX MPWHLIMNA AOrOBOPHOM 6€30MacHOCTU. AHaAU3MpPYeTCA
COCTOSIHWE BHEAPEHUS YKa3aHHOMO MPUHLUMME B AEMCTBYIOLLEM IPaXAaHCKOM 3aKOHOAATEABCTBE YKpPauHbl, B YACTHOCTH,
B [paxAaHCKOM KoAEKCe YKpauHbl.

KaroueBble cA0Ba: NPUHLIMMbLI YaCTHOrO NpaBa, NMPWHLMMNbLI AOTOBOPHOro npaga, npoekt DCFR, aporoBopHasn 6e3-
0MNacHOCTb, EBPOMNENCKOE YacTHOE MpaBo.



