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KnemveHoBa CBeTanaHa HukonaeBHa,
KaHAMAAT FOPUAMYECKUX HAYK, AOLIEHT,

AOLEHT KadeApbl rPaAaHCKO-MPaBOBbIX AUCLMMIAWUH
Opecckoro HaumoHaAbHOTo yHuBepcuteta um. UN. U. MeuyHukoBa

AOoroeop KAK OCHOBAHMUE BO3SHUKHOBEHWA
OBA3ATE/NIbCTB NO OKA3AHUIO YCNVYT

MoctaHoBka npobaembl. HeobxopnMOCTb
M3y4yeHns BOMPOCOB, KaCaloLWMXCA OCHOBAHWA BO3-
HUKHOBEHMA 00S3aTEABCTB MO OKa3aHWUK  YCAYTr
06bsICHAETCA TeM, UTO TakMM 06s13aTeAbCTBAM NMPUCY-
LM 0B LLIME OCHOBAHMA BO3HUKHOBEHWA 06A3aTEALCTB.
MpaxAaHCKO-NPaBOBOW AOrOBOP SIBASETCA OAHUM U3
TakMXx OCHOBaHW. BbiaBAeHWE 0COBEHHOCTEN 3TOrO
OCHOBAaHMSI MO3BOAUT AOAXKHBIM 06Pa30M ONPEAEAUTb
MEeCTO AOrOBOPHbIX 06A3aTeAbCTB N0 OKa3aHWIO YCAYT
B CUCTEME IPaKAaHCKO-NPaBOBbIX AOFOBOPOB.

AHaAM3 MOCAEAHUX MUCCAEAOBAHUW U NyOAM-
Kauun. TeopeTnueckue npobAeMbl, CBSi3aHHble C
onpepeneHUeM OCHOBAHWIM BO3HUKHOBEHWA 06s3a-
TEAbCTB U OCHOBAHWI BO3HWMKHOBEHWA 00S13aTEALCTB
No OKasaHWK YCAYr ObIAM NPEAMETOM MWCCAEAOBa-
HUW TaKUX YYEHbIX-UMBUAMUCTOB Kak: M. M. Arapkos.
0. A. KpacaBuukos, A. A. MywknH. A. U. CtenaHos,
E. A. WeLwweHunH u Ap.

LleAblo HACTOALWLEr0 MCCAEAOBaHMA SIBAAETCSA
BbIIBAEHWE 0COBEHHOCTEN TpaXxAaHCKO-MPaBOBOro
AOTOBOPa Kak OCHOBaHMSA BO3HMKHOBEHWA 06n3a-
TEAbCTBA, B YAaCTHOCTM 00A3aTEAbLCTB MO OKa3aHMWIO
YCAYT.

UsnoxeHMe ocHOBHOro marepuana. Ob6pa-
LAsCb K WCCAEAOBAHWIO BoMpoca 06 OCHOBaHMSX
BO3HWKHOBEHUSI MO OKa3aHMWIO YCAYr, HEOHOXOAMMO B
NepBytd OUYepeAb PacCMOTPETb O6LIME MOAOXKEHMUS
0 BO3HWKHOBEHWKU 06A3aTenbcTB. B cooTBeTCTBUM C
y. 2 c1.11 K YKpauHbl OCHOBaHWUSIMW BO3HWKHOBE-
HUA TPaXAAHCKUX MpaB WM 00A3aHHOCTEN ABAAKOTCSA
AOTOBOPbI U APYTME CAEAKM, CO3AAHNE 0OLEKTOB Npa-
Ba MHTEAAEKTYAAbHON COOCTBEHHOCTU, NMPUUYMHEHUE
UMYLLECTBEHHOIO (MaTePUAAbHOIO) M MOPAAbHOIO
BpeAa, Apyrme ropuanveckme dakrol. MHbIMKU CAOBa-
MW OCHOBaHUAMW BO3HUKHOBEHMWS 00A3aTEALCTB SIB-
ASIKOTCA topuAMYEecKUe daKTbl. B topuanMyeckon AuTe-
paType OCHOBaHUSIMW BO3HUKHOBEHMA 00513aTEALCTB
«..MPU3HAOTCA FOPUANYECKUE DaKTbl MAU MHbIX COBO-

KYMHOCTb (FOPUAMYECKME COCTaBbl), C HACTyNAEHUEM
KOTOPbIX HOPMbI NMpaBa CBS3blBAOT BO3HUKHOBEHUE
ycTaHOBAEHME 00513aTEAbCTBEHHOIO MPaBOOTHOLLE-
HUSE MEXAY YNPaBOMOUYEHHbIM M 0683aHHbIM AMLIOM>»
[6, c. 340-431]. O. A. KpacaB4YMKOB TakxXe yKa3blBaA,
YTO «OCHOBAHWEM BO3HUKHOBEHWUS 06S3aTEALCTB
ABAAKOTCA  MPEAYCMOTPEHHbIE  3aKOHOM  HOPUAU-
yeckne ©aKkTbl, C HaAMUMEM KOTOPbIX MpPaBOBbIE
HOPMbl CBSI3blBatOT BO3HWKHOBEHWE MNpaB M 006-
A3aHHOCTEN CTOPOH COOTBETCTBYHOLLEr0 0653aTenb-
ctBa» [4, c. 427]. M. M. ArapkoB yKa3sblBaA, 4To «...
MOHATUE BO3HUKHOBEHWSI 00A3aTeAbCTBa ABASIETCA...
MPOM3BOAHBIM OT TMOHATUA HOPUAMYECKOTO daKTar
[2, c. 304]. B at0i cBSI3U HEOHXOAMMO OMPEAEAUTD,
yTo NO O6LLEMY NPABUAY NMOA HOPUANUYECKUM HaKTOM
CAEAYET NOHMMATb TAaKOW GaKT ¢ HAaCTYMAEHWEM, KOTO-
pOro cBA3blBAeTCA BO3HUKHOBEHWE, UBMEHEHUE UAK
NpeKpalleHne nNpaBooTHOWEHKA. AAS BOAbLLUMHCTBA
rPaXAaAHCKO-NMPaBOBbIX OTHOLUEHWW, B YaCTHOCTU
0653aTeNbCTB, HEOOXOAMM, Tak Ha3blBaeMblid tOpU-
Anyeckui coctaB. Kak nucan M. M. ArapkoB «dak-
TMYECKME COCTaBbl, BbI3blBAlOWME BO3HUKHOBEHWE
0053aTeAbCTB, B OOAbLLUMHCTBE CAyvyaeB obhapatoT
3HAYUTEABHOM CAOXHOCTbIO»[2 ¢. 3-5]. AHaAu3upyA
MHble ONPEAEAEHUS OCHOBaAHUM BO3HUKHOBEHMWS 06-
A3aTenbCTB MOXHO CAeAaTb BbIBOA O TOM, YTO MPOTH-
BOPEUMI MEXAY YYEHBIMU-UMBUAUCTAMW MO AQHHOMY
BOMPOCY HEe UMeeTcA.

Kpome TOro MOXHO CAeAaTb BbIBOA, YTO OCHO-
BaHWA BO3HUKHOBEHMS 06A3aTEALCTB MOTYT ObITbh Kak
NO3UTUBHbBIMU, TAK U HEraTUBHbIMWU. MHBIMW CAOBaMM,
0653aTeAbCTBA, BO3HUKLLME M3 CAENOK (B TOM YMCAE
M U3 AOFOBOPOB), B pe3yAbTaTe CO3AaHUS 0OBHEKTOB
TBOPYECKOW AEATEABHOCTM OTHOCATCS K MO3UTUBHbLIM
OCHOBaHWAM, a 0653aTeAbCTBa, BO3HWKLUME BCAEA-
CTBUE NPUYMHEHUA BpeAa APYromy Auly, BCAEACTBUE
npuobpeteHnsa UAK cbepexeHns MMmyLLLeCTBa 3a CUeT
Apyroro Avua 6e3 AOCTaTOYHbIX K TOMY OCHOBaHMWW
OTHOCATCA K HEraTMBHbIM OCHOBAHUAM.
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Kak yKa3blBaAOCb BbIlWE, AOFOBOP SIBASET-
CA OCHOBaHWEM BO3HUMKHOBEHWA 0053aTeAbCTBa,
B TOM uMcAe U 0bA3aTeAbCTBa MO OKa3aHWK YCAYT.
0. A. KpacaBuYMKOB MuCaA, UYTo «...rpaxAaHCKo-npa-
BOBOM AOrOBOpP HE CAyYalHO Ha3BaH 3aKOHOAATENEM
CpeAu BaXHEWLIMX OCHOBaHWIA BO3HWUKHOBEHWUSI 06-
A3aTenbcTBa. MIMEHHO MOCPEACTBOM 3TOr0 HOPUAM-
YeCcKoro ¢akTbl BO3HMKAET OOAbLUMHCTBO TpaxAaaH-
CKMX 0083aTenbcTB...» [4, c. 427]. CaepyeT obpaTuTb
BHUMaHWe, 4T0 MMEHHO AOrOBOP Kak OCHOBaHMWe
BO3HMKHOBEHUSI 0bs3aTenbcTBa fABASETcs Haubo-
AEE XapaKTepHbIM AN 06S3aTEALCTB MO OKal3aHWH
YCAYT. A\eranbHOe OMnpeAeneHMe AOrOBOpa AaHO B .
1 cT. 626 TK YKpauHbl: AOTOBOPOM SIBASIETCA AOTO-
BOPEHHOCTb ABYX MAM BOAEE CTOPOH, HanpaBAEHHasn
Ha YCTaHOBAEHWE, U3MEHEHWE WAM NpeKpalleHue
rpaXaaHCckmMx n obsizaHHocTel. Hacrosulee onpeae-
AEHMWE NMOHSTUA AOFOBOPA CAEAYET paccMaTpmBaTh AO-
roBOp Kak caeAnky. B. B. BUTpAHCKMI paccmatpuBas
BOMPOCbI, KacalolMecss MOHSATUS AOroBopa nuet
CAEAYIOLLEE «B COBPEMEHHOM rpaxAaHCKOM MpaBe
caMO MOHATUE AOroBopa CTaA0 MHOrO3HayHbIM. Bo-
nepBbIX, AOFOBOP PacCMaTPUMBAETCA Kak COBMapato-
LLlee BOAEU3BbABAEHUE (COrAaLLEHWE) ero y4acTHUKOB
(CTOpPOH), HaNpaBAEHHOE Ha yCTaHOBAeHME AMBO W3-
MEHEHWE WAM MNPEKpaLLeHMEe OMPEAEAEHHbIX NpaB
n 06sa3aHHOCTEN. C 3TOM TOUKM 3PEHUS OH SAABASIETCA
CAEAKOM — HOPUAMYECKMM GaKTOM, TAaBHbIM OCHOBa-
HMEM BO3HWKHOBEHUS 006513aTEABCTBEHHbIX MPaBOOT-
HOLLEHWN,... Bo-BTOPbIX, MOHATUE AOFOBOPA MPUMEHS-
€TCH K NPaBOOTHOLUEHWAM, BO3HUKLUNM B pe3yAbTate
3aKAKOYEHUA AOTrOBOpa (CAEAKM), MOCKOABKY MMEHHO
B HMX CYLUECTBYKOT W pPeanmsyroTcs CYyObEKTUBHbIE
npaBa M 06A3aHHOCTH,... B-TPETbMX, AOrOBOP 4acTo
paccmaTtprBaeTcs U Kak ¢opmMa CorAnalleHms (CAen-
KM). — AOKYMEHT, GUKCUPYIOLLMIA NpaBa 1 06s13aHHOC-
TW CTOPOH...» [3, €. 151-152].

Cnepyet pobaBuTb, uto 3. KaHT B cBOel paboTte
«MeTadumsrka HpPaBOB» yKa3blBaA, YTO «BO3HWKHOBE-
HUE AMYHBIX (T.e. 0693aTEeAbCTBEHHbIX) NPaB HUKOMAA
He MOXET MMEeTb MECTO MHaue, Kak B CUAY AOTOBOpa...
06513aTeAbCTBEHHOE MPABO HE MOXET BO3HWKHYTb
AAXEe U3 HEAO3BOAEHHOIO AEMCTBUSA, TaK Kak €CAU NMo-
TepneBLni TpebyeT BOZMELLEHNUSI OT NpPaBOHapPYyLIK-
TeAsl, TO OH TPeBYET AULLIb TO, UTO EMY...NPUHAAAEXUT».
[2, c. 342]. M. M. ArapkoB, KOMMEHTUPYSI AaHHOE
BbICKa3blBaHWE MULLIET, YTO «...KaHT MPUAGET AOTOBO-
Py HE TOABKO OCHOBHOE. HO M MCKAKOUMTEABHOE 3HaYe-
HUE B KAuyecTBe OCHOBaHWA BO3HUKHOBEHMA 00s13a-
TeAnbCTB» [2, €. 342].

B KOHTEkcTe AaHHOM paboTbl paccMOTPUM
OTAEAbHblIE BOMPOCHI, KacalLlMeCS TpPaXAaHCKO-
NpaBOBOro AOrOBOPa Kak OCHOBaHUA BO3HUKHOBEHMS
06a3aTenbCTB N0 OKasaHuto yeayr. E. A. LeweHuH B
cBoen paboTe nucan, uto «..B Atobon cucteme npa-
Ba BO3MOXHO pa3rpaHuMyeHue ABYX TUMNOB AOrO-

BOPOB, HaMpaBAEHHbIX HAa OKa3aHWE YCAYr: OAHMX,
NMOCTPOEHHbIX MO MOAEAW AOrOBOpa MoApAAa, a APy-
r’MX - MO MOAEAM AOFOBOPOB BO3ME3AHOIMO OKa3a-
HUA yCcAyr nopydyeHus» [8, c. 158]. A. U. CrenaHoB,
aHaAM3MpPya AAHHOE BbICKa3biBaHUE, MPUXOAUT K
BbIBOAY O TOM, UTO «..0OCHOBY AASI MOAEABHOIO AOrO-
BOpa BO3ME3AHOr0 OKa3aHWsl YCAYT COCTaBASIET AOTO-
BOP AMUYHOro Hanma (location conduction operarum).
MMEHHO AOroBOpPbI, CO3AAHHBIE MO MNOCAEAHEN MOAE-
AW, OMOCPEAYIOT B rpaXxpAaHCKOM 0b6opoTe 06s13aTennb-
CTBa MO OKa3aHWIO YCAYT B TOM Y4acTu, B KOTOPOM OHWU
He MOABEpratoTc pernaMeHTUPOBaHMIO CO CTOPOHbI
OTAEAbHbIX MOMMEHOBAHHbIX AOFOBOPOB Ha OKa3aHue
YyCAYD» [7, ¢. 243-244]. U3 3TOro cAepyeT, YTo Npu 3a-
KAKOYEHMU AOFOBOPOB, HaAMPaBAEHHbIX Ha OKalaHue
YCAYT, UICMOAL3YETCA MOAEAb AOTOBOPOB HalMa. B cay-
yasix, KOraa 3aKOHOM OMnpeAeAeHbl NOMMEHOBAHHbIE
AOTOBOPbI, TO U UX MOAEAb AOAKHA COOTBETCTBOBATb
TEM YCAOBUAM, KOTOPbIE YCTAHOBAEHbI 3aKOHOM.

PaccmatpvBas poroBop 06 oOKas3aHWW YCAYT
B CWUCTEME BMWAOB rpPaXAaHCKO-MPaBOBbIX AOrOBO-
POB CAEAYET yKasaTb, UTo Ucxoas m3 4u. 1 ct. 901 TK
YKpauHbl AOroBOp 00 OKa3aHUKU YCAYT 3asiBASIETCS
KaK BO3ME3AHbIM, €CAM MHOE HE YCTAHOBAEHO AO-
roBopoM. Hayka rpaxaaHCKOro npaBa OMpPEAEASsET,
UTO BO3ME3AHbIM ABASIETCSI TOT AOrOBOP, B KOTOPOM
AEWCTBME OAHOMO AML@ 06s3aTeAbHO TpebyeT OTBET-
HOrMO MMYLLIECTBEHHOIO AEWCTBUSA Apyroro. B cBAsu
C 3TMM HeobXOAMMO YyKasaTb, UTO B CBOEM OOAb-
LLUMHCTBE AOrOBOPbl 00 OKa3aHUKM YCAYr SABASIKOTCA
BO3ME3AHbIMWU. ITO HUKAK HE MPOTUBOPEUNUT CAOXKMB-
LWMMCH S9KOHOMUYECKUM OTHOLLEHUAM B CHEPE YCAYT.
BnoAHe eCTeCTBEHHbIM SIBASIETCA BCTPEYHOE MpPeA-
OoCTaBAeHWE (MaTepuanbHOE BO3HarpaxaeHve) 3a
OKa3aHHY YCAYT TOFO AU MHOTO BUAQ.

MOCKOABKY AOFOBOPbLI MO OKa3aHMUKO YCAYT pacc-
MaTpMBaKOTCA Kak BO3ME3AHbIE, TO OHM MOCTPOEHbI
no, Tak Ha3blBAeMOM, MEHOBOW (KOMMYHUKATUBHOM)
MoaeAn. Mo obLiemMy npaBuAy, MEHOBbLIMWU ABASAIFOTCS
AOTOBOPbI, NMPU 3aKAKOYEHUN KOTOPbIX CTOPOHAM W3-
BECTHOE COOTHOLLEHWE 1 06beM NpaB 1 06s3aHHOC-
Terh CTOPOH. AOroBop MPU3HAETCS MEHOBbIM, E€CAU
B MOMEHT €ro 3akAKUYEHUSA CTOPOHbI MOTYT OLEHUTb
Ty BbIFOAY, KOTOPYO OHW CMOFYT MOAyYUTb. Tak, nNpu
3aKAIOUEHUN AOTOBOpPA  KYMAM-MPOAAXW, MOKyna-
TeAb MPEANOAAraeT, YTo 3a MepeAaHHyto MpPoAaBLYy
KOHKPETHYL0 CyMMy AeHer OH npuobpeTteT B co6-
CTBEHHOCTb MPEAYCMOTPEHHYIO AOrOBOPOM  BeElLLb.
A npopaBel, B COOTBETCTBMW MOHMMAET, UTO BMEC-
TO MMYyLLECTBa, KOTOPOE OH MOTEPSET, OH MOAyYaeT
OMNpPEeAEANEHHYD CYMMY AeHer. BOAbLUMHCTBO AOroBO-
POB B rpapAaHCKOM MNpaBe - MeHoBble. Ecan npe-
AOMASITb 0COHEHHOCTM MEHOBbIX AOFOBOPOB K AOFOBO-
py 06 0Ka3aHWK YCAYT, TO MOXHO CAEAATb BbIBOA O TOM,
YTO B MOMEHT 3aKAIOUEHWUSI TAKOro AOroBOpa OAHa
CTOpPOHa (3aKa34yuK) NMOHUMAET, YTO MPU UCMOAHEHUM
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AOroBOpa MOAYYUT OFOBOPEHHYHD YCAYry, a Apyras
CTOPOHA (MCMOAHUTEABL) 3HAET, YTO MO MCMOAHEHWIO
AENCTBUI, HAaMPaBAEHHbIX Ha OKa3aHWW YCAYTH, NOAY-
UUT MaTepuanbHoe Bo3HarpaxaeHue. A. U. CtenaHoBs
no AaHHOMY MOBOAY MULLIET: «CyLLECTBO MOAEALHOIO
AOTOBOpPa BO3ME3AHOIO OKa3aHWA  YCAYr...CBOAMT-
CS1 K OCYLLECTBAEHUIO «MEHOBOW» (MCKAKOUUTEABHO B
39KOHOMUYECKOM CMbICAE) ONepPaLMOHAABHON CAEAKH,
B pe3yAbTaTe WCMOAHEHWUSI KOTOPOM MPOMCXOAMT «06-
MeEH» AEATEAbHOCTM Ha BCTPEYHOE MMYLLECTBEHHOE
npeaoctaBaeHue» [7, ¢. 244]. Kpome TOro, B KOHTEK-
cTe Aa@HHOM YacTh paboTbl, HEOHXOAMMO yKa3aTb, UTO
MEHOBbIMU MOTYT ABAATLCS BO3ME3AHbIE AOTOBOPbI.
Ecan xe poroBop 06 OkasaHWWM YCAYr 3akArOUaeTcs
kak 6e3B03Me3AHbIN, TO COOTBETCTBEHHO 0COBEHHOC-
TM MEHOBOIO AOrOBOpa K HEMY He MPUMEHSAHOTCS.

Danee, onpependss  0COBEHHOCTM  AOrOBO-
pa 06 oOKaszaHWM YCAYr CAEAYET 3aMeTWUTb, YTO
AAHHbIA  AOTOBOP MOXHO paccmaTpuBaTb M Kak
KOHCEHCYaAbHbIN, U KaK peanbHbIi. o obLuiemy npa-
BUAY, KOHCEHCYaAbHbIM SABASIETCS AOrOBOP, AAS 3a-
KAKOUEHMA KOTOPOro AOCTAaTOYHO OAHOIO COrAaLLEeHUs
CTOPOH. PeanbHbI AOTOBOP CUMTAETCA 3aKAKOUEHHbIM
He B MOMEHT COrAaLLEHUS CTOPOH, @ B MOMEHT COBEp-
LLEHNUST OMPEAENEHHbIX AEMCTBUM MO Mepepaye Umy-
ectea. Takum 06pasoM, MOXHO YTBEPXAATb, YTO
AN PSiA@ AOTOBOPOB 00 OKa3aHWKM YCAYT MOMEHTOM
BCTYMAEHMA AOrOBOpPa B 3aKOHHYHO CUAY BypeT Mo-
MEHT AOCTUXEHMA COrAalleHus. K Taknum AoroBopam
OTHOCSITCA AOrOBOPbI 06 OKa3aHUU MEAULMHCKUX,
TYPUCTUUECKKX YCAYT, YCAYT CBA3M U T.A. K MHBIM AO-
rosopam 06 OKasaHWW YCAYr OTHOCSIT AOrOBOpPbI NO
yrnpaBAEHUIO MMYLLECTBOM, AOFOBOPbI XpaHEHUS, PSA
AOTOBOPOB MEPEBO3KM, 3a UCKAKOUEHUEM MEPEBO3KM
naccaxupos.

Takxe HEKOTOPble AOFOBOPbI 06 OKa3aHUK YCAYT
MOXHO OTHECTU K AOFOBOPaM B MOAb3Y TPETbMX AMLL.
Kak yka3sbiBaeT A. A. MyLIKKH «...0cCOBEHHOCTb TaKOro
AOrOBOpa 3aKAUaeTcsi B TOM, YTo NpaBo TpeboBa-
HWSA NO AOrOBOPY NPUOBPETAET TPETbE, HE YUACTBYHO-
Lee B 3aKAKOUEHMM AOrOBOpPa, AULO» [6, ¢. 360-361].
Mo o6Liemy npaBUAY Mo AOrOBOPY, 3aKAHOUEHHOMY B
NMOAb3y TPETbErO AWLIA, UCTMIOAHEHUE 0bsA3aTenbcTBa
MoryT TpeboBaTb, ECAU MHOE HE MPEAYCMOTPEHO AO-
roBOPOM WM He BbITEKAET U3 CMbICAA KaK AWML, 3a-
KAOUMBLLUEE AOMOBOP, TaK M TPETbE AWLIO, B MOAb3Y
KOTOPOr0 OrOBOPEHO WCMOAHEHME. YKa3aHHble Mo-
AOXEHMST MOAHOCTbIO COOTBETCTBYIOT CYLLUECTBY pPsSiAd
AOrOBOPOB 06 OKasaHWW YCAyr. B yacTHOCTM AOroBO-
pa no ynpaBA€HUIO MMYLLECTBOM. Tak, N0 AOroBopy
yrnpaBAEHUA UMYLLECTBOM OAHa CTOPOHa (yypeau-
TeAb ynpaBAEHWA) NepPeAaeT APYyroi CTopoHe (ynpas-
ASIOLLIEMY) HA OMPEAEAEHHbIM CPOK MMYLLECTBO B
ynpaBAeHWe, a Apyrasi CTopoHa 06s13yeTcsl ocyluecT-
BASITb yNPaBAEHWE 3TUM MMYLLECTBOM B MHTEpEcax
YUpPEAUTEAR YNPaBAEHWUSI UAU YKA3aHHOro MM AMUA

(BbiroponpuobpeTatenst). B Tom cayvae, korpa AO-
roBOp YMNpaBAEHUSA MWMYLLECTBOM 3aKAKOUaeTCs B
NoAb3y Bbiroponpuobpertatensi, Toraa OH U Byaer
paccmaTpuMBaTbCA Kak AOrOBOP B MOAb3Y TPETbEro
AMLa. 9Ta MOAEAb MOAHOCTBIO COOTBETCTBYET 0COOEH-
HOCTAM MOAEAW AOTOBOPOB B MOAL3Y TPETLENO AMLA.
Apyrumu cAoBaMM, Bbiroponpuobpetatenb (TpeTbe
AMU@) GOPMAaAbHO HE y4yacTBYET B 3aKAOUEHUE AOTO-
BOpa, HO MpW 3TOM OH 3TO AMLO Bnpase TpeboBaTb
OT YNpPaBASIOLLETO MMYLLECTBEHHOIO NpPeAoCTaBAe-
HuA. O. A. KpacaBuMKOB paccMaTpuvBaA AOrOBOPbI
B NOAb3Y TPETbEIO AMLA B COCTaBE KOHCTPYKTUBHbIX
AOTOBOPOB. YUeHbIM yKasblBaA, YTO «KOHCTPYKTUBHbLIM
ABASIETCA AOFOBOP, A€XalluMil B OCHOBAHWWM BO3HUK-
HOBeHMA 0bs3aTenbcTBa, MCMOAHEHWE KOTOPOro OCY-
LLLeCTBASIETCA AMOO B MOAb3Y TPETbero Auua, AM60
TpeTbUM AUUOM»[4,c. 447]. Takxe aBTOP OMNPEAEASIA,
UTO BO3HMKLUEE W3 TakUX AOrOBOPOB 0b6fA3aTEAb-
CTBO MOXET OblTb KakK aKTUBHbIM (B MOAb3Y TPETbe-
ro AMUa), Tak U NnacCuUBHbIM (BO3AOXEHO Ha TpeTbe
AMLO). CAepOBaTEABHO, AOTOBOP YNPaBAEHWUS UMYLLE-
CTBOM SIBASIETCSI AQHHOWM KAACCUOUKALMKN aKTUBHbIM
KOHCTPYKTUBHbLIM AOFOBOPOM.

B pamkax AeAeHUA rpaxAaHCKO-NPaBOBbIX AO-
rOBOPOB Ha MMYLLECTBEHHbIE W OpPraHU3aLMOHHbIE,
AOrOBOPbI Ha OKa3aHWe YCAYr MOTYT ObiTb OTHECEHbI
K WMYyLLECTBEHHbIM AOroBopam. Mcxoas U3 Teo-
PETUUYECKUX TMOAOXEHWW, AEANEHME AOrOBOPOB Ha
UMYLLECTBEHHbIE W OpPraHM3aUMOHHbIE  OCYLLECT-
BASIETCS MO COAEPXaHMIO MPaBOBOW CBA3U, KOTOpas
BO3HWKAET MO COrAalIEHUIO CTOPOH. [Mpu 3akatoue-
HUU MMYLLLECTBEHHbIX AOFOBOPOB Y CTOPOH BO3HWKa-
€T WMYLLECTBEHHO-MPaBoOBasA CBA3b. XapaKTepuays
AOTOBOPbI 06 OKa3aHWK YCAYT MOXHO ONPEAEAUTb, UTO
NPU UX 3aKAKOUEHWWU YCAYTY CAEAYeT paccMaTpuBaTb
MMEHHO KaK MMyLlecTBeHHoe 6aaro. M. M. Arapkos
paccmMatpuBas BOMPOCHI COAEPXaHMA 06a3aTenbcTB
O BbIMOAHEHMU PaBOT AMOO OKa3aHWKM YCAYT, UTO «...B
3TOM CAyYae MMYLLECTBEHHbIN XapaKkTep 06A3aTenbCTB
Haauuo. CopepxaHMEM Takoro popa 06A3aTenbcTB
MOXET ObITb TAKXE COAEPXKAHME TEX UAU UHbBIX FOPUAK-
YEeCKUX AENCTBUIN AN KPEAUTOPA OT €ro MMEHMU... AMb0o
OT UMEHM CaMOro AOAKHMKA...B aToM cayyvae copepxa-
HWe ob6s3aTenbcTBa ByAET MMYLLECTBEHHBIM, ECAU TE
FOPUAMYECKME AENCTBUSA, KOTOPbIE AOAKHUK AONKEH By-
AET COBEPLUWTb, CaMU UMEIOT MMYLLLECTBEHHbIN Xapak-
Tep...» [2, c. 226]. A. U. CtenaHOB npuy 3TOM YKasblBaA,
UTO «..yCAYTM He SBASIFOTCA WMYLLECTBOM, OAHAKO
nopobHOe HaMMeHOBaHME MNO3BOASIET OTFPAHUUYUTH
MX OT OpraHM3aLMOHHbIX AOrOBOPOB...» [7, C. 245].
A. Y. CtenaHOB HE COBCEM COrAalLasiCb C OTHECEHMU-
€M AOroBOpPOB 06 OKa3aHWMU YCAYT K UMYLLECTBEHHbIM
AOrOBOpaM rMoAaraet, 4to B 3TOM CAyYyae MOXHO
NPUMEHUTb, NPearoXeHHoe A. . Menepom AeneHu-
€M AOrOBOPOB Ha MMYLLECTBEHHbIE U AWMYHbIE. Tak,
A. N. Meiep B cBoel pabote, paccmaTtpmBas BONpoc
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0 BMAGX AOFOBOPOB YKa3bIBAET, YTO «AOrOBOPbI AEAAT-
CA... HA UMYLLECTBEHHbIE WU AMYHbIE, CMOTPS MO TOMY,
COCTaBASIET AV MPEAMET UX AOCTaBKa MMYLLECTBA MAK
APyroe AEWCTBME, UCMOAHEHWE TOrO, YTO Ha3blBaeTCA
AMYHOM ycayron..» [5, c. 500]. A. W. CrenaHoB
06bACHAN HEBO3MOXHOCTb BbLIAEAEHUS, Kak CaMo-
CTOSITEABHOIO BMA@, AOFOBOPbI AUYHOM YCAYTU TakUM
06pa3oM: «.. B HacTosiLlee BPEMS AOFOBOP YCAYT
MOXET 3aKAKUATbCA HE TOAbKO C FpaXkAaHWHOM, HO
M C IOPUAMYECKMM AMLOM Ha CTOPOHE WUCTMOAHUTEAS,
No3ToMy HaWMEHOBAHWE «AMYHbIE» AAA MOAOOHbIX
AOroBOpPOB BYAET HE BMOAHE yAAUHbIM...» [7, c. 245].
YyeHbI nNpeanaraetT HapaBHE C UMYLLECTBEHHbIMMU,
OpPraHU3aLUMOHHbIMW  BbIAEAWTb AOFOBOPbI Ha OCy-
LLLEeCTBAEHUE AENCTBUMA WAM, TakK Ha3blBaemble
«OnepaumnoHHble» AOrOBOpPbl. MO MHEHWIO aBTopa,
AOTOBOPbI HA OCYLLIECTBAEHWE AEMCTBUM «...BKAKOUAIOT
B cebs AOroBOpbl Ha BbINOAHEHWE PaboT U OKa3aHue
ycaym [7, c. 246].

PaccmoTpeB OTAeAbHble  BOMPOCHI, KOTOpble
KacatoTcsl AOMOBOPa Kak OCHOBaHMSA 0053aTeAbCTB

MO OKa3aHWIO YCAYT MOXHO CAEAaTb BbIBOA, UTO 3TU
AOTOBOpPHbIe 06513aTEALCTBA ( 110 OKA3aHUIO YCaye) Ha-
XOAAT CBOE MECTO B CUCTEME PaXKAaHCKO-NPaBOBbIX
AOTOBOPOB W MPABUALHOE OMNPEAEAEHME WX Xapak-
TEPUCTUKM MO3BOAWUT AOAXKHBIM 06pa3oM MPUMEHSATb
HOPMbI, PErYAUPYIOLLME TOT UAM UHOW UX BUA.

BbiBoAbl. PaccmoTpeB OTAEAbHbIE TEOpEeTU-
yeckne npobaemMbl O FPaXAAHCKO-MPAaBOBOM AOFO-
BOPE KakK OCHOBAHWKU 00S13aTEALCTB MOXHO CAEAATb
BbIBOA O TOM, UTO AAA BO3HUKHOBEHMA 00A3aTEALCTB
MO OKa3aHWIO YCAYr AOFOBOP SABASETCA OCHOBHbIM
OoCHOBaHWeM. AOroBopHble 06s3aTeAbcTBa MO OKa-
3aHUIO YCAYr 3aHMMAtOT OMPEeAENeHHOEe MEeCTO B
cUCTEME  TPaXAAHCKO-MPABOBLIX AOrOBOPOB, WM
TaKXe MPUCYLUM MPU3HAKU TOrO WAM WHOTO BUAA
rPaXAaHCKO-NPaBOBbIX  AOrOBOPOB.  [paBUAbHOE
onpepeneHre MecTa AOroBOPHbIX 06A3aTeAbCcTB B
cUCTEME TPaXAAHCKO-NMPaBOBbIX AOFOBOPOB MO3BO-
AUT AOAXHbIM 00pa3oM paccMmaTpuBaTb BOMPOCHI,
Kacatolmecs ocobeHHocTel 0683aTEAbCTB MO OKa3a-
HUIO YCAYT.
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KneiveHoBa CBeThaHa HukonaeBHa

AOroBOP KAK OCHOBAHUE BO3SHUKHOBEHUA OBA3ATEABCTB M0 OKA3AHUIO YCAYT
B ctathe paccMoTpeHbl MpodbAEMHbIE BONPOChI OTHOCUTEABHO OCHOBAHWIM BO3HUKHOBEHWA 06A3aTEALCTB MO OKa-
3aHMIO YCAYT, B YaCTHOCTU TAKOTO OCHOBaHUS Kak rpaxAaHCKO-NpaBoBOI AOroBOp. MpoaHaAn3MpoBaHbl TEOPETUUYECKNE

MOAXOAbI K pa3peLlleHnto Taknx npo6/\eM.

KatoueBble cAoBa: 00513aTeAbCTBO, Fpa)KAaHCKO-I'IpaBOBOﬁ AOroBop, YCAYr“, BUAbI TPaXAaHCKO-MPaBOBbIX

AOTOBOPOB.

KneiveHoBa CeiTanaHa MuxamnnieHa,

AOTroBIP AK NIACTABA BUHUKHEHHA 3060B’A3AHb N0 HAAAHHIO NMOCAYT

Y cTatTi po3rAsiHyTO NPOBAEMHI MUTAHHSA LWOAO MIACTAB BUHWKHEHHSI 3000B’A3aHb 3 HAAaHHA MOCAYT, 30KpeMa
TaKoi NIACTaBM 1K LMBIAbHO-NPABOBUI AOrOBIp. [poaHaAi30BaHO TEOPETUYHI NMIAXOAM AO BUPILLEHHA TAKUX NPOBAEM.

KArouoBi croBa: 3060B’A3aHHSA, LIMBIAbHO-NPABOBUIM AOFOBIP, MOCAYTU, BUAWU LMBIABHO-NPABOBUX AOTOBOPIB.

Kleymenova Svitlana Vasylivna

TREATY AS THE BASIS OF COMMITMENTS TO PROVIDE SERVICES

The article deals with the problematic issues concerning the reasons of occurrence of obligations to provide
services, in particular such a base as a civil contract. The theoretical approaches to resolve such problems.

Key words: commitment, civil contract, services, types of civil contracts.



