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YAK 347.453.3:347.122

LLiBupaka BikTopin leopriiBHa,

KaHAMAAT FOPUAMYHKUX HAYK, aCUCTEHT KadeApU LMBIABHOTO Npasa
HauioHanbHOro yHiBepcutety «OAecbka HopUAMYHa akapeMis»

MPABA TA OBOB’A3KU CTOPIH OTOBOPY HAUMY

(OPEHAMN) XXUTNA

MocTtaHoBKa npobaemu. [puBaTHWUIA AOrOBIP
HaMMy XMWTA@ HaAEXWTb AO KOHCEHCYaAbHUX AO-
roBOpiB, MOr0 OCHOBHOK PUCOKD € ABOCTOPOHHIM
3000B’A3aAbHUIN €AEMEHT. TakMM UYMHOM, NpaBa Ta
000B’A3KM CTOPIH AOrOBOPY HalMy (OPEHAM) XUTAA €
KOPECMOHAYIOUMMU Ta CTAHOBAATb YMOBM, LLO BU3Ha-
YyatoTb NPaBOBIAHOCUHU KOPUCTYBAHHA XUTAOM. Kpim
3aKOHOA@BYOro MPUMUCY, CTOPOHU AOFOBOPY MatoTb
npaBo BCTAHOBMWTHU W iHLLI YMOBM, LLO BU3HAYaTUMYTb
iXHi NpaBa ¥ 060B’A3KM LLOAO NMpPeAMEeTa AOroBOpY.
Y pamkax raaBn 59 LUK YkpaiHu 3aKOHOAABELD YIiTKO
BCTAaHOBWB HW3KY MpaB Ta 060B’A3KIB AK HaliMOAAB-
uA, Tak i HalMMava AOroBopy, LLO PO3AAAAETLCA.

CtaH AocAipKeHHA TeMu. AOCAIAKEHHIO NpaB Ta
0060B’sI3KiB CTOPIH AOrOBOPY HaMMy XWUTAA NPUAIAAAK
yBary Taki HaykoBuUj, fAk: M. K. TansaHTuu, A. B. Tyasik,
0. B. Azepa, A.l. Apiwatok, A.l. AiumaH, B. B. Ayub,
€.0. MiuypiH, O. C. Omenbuyk, O.A. [iponpuropa,
€.0. XapWTOHOB Ta iHLLi, 0AHAK BiAbLLICTb AOCAIAXKEHD
3a3HaYeHnx aBToOPIB BYAM NPUCBAYEHI couiaAbHOMY
AOTOBOPY HaMMy XMTAQ Ta 3AIMCHIOBAAUCA Ha MaTepi-
anax XUTAOBOIO 3aKOHOAABCTBA.

MeTol0 AQHOIO AOCAIAXKEHHA ABAAETLCHA aHaAi3
npaBs Ta 060B’A3KIB CTOPIH NPUBATHOIO AOrOBOPY HaM-
My XWTA@, IX YHOPMYBaHHSI Y MOCAIAOBHI eTanu, fKi
CKAAAQIOTb CUCTEMY NpaB Ta 0B0B’SI3KIB CTOPIH Npwu-
BaTHOIo AOrOBOPY HaMMY XMUTAQ.

Buknap ocHOBHOro marepiany. Y Teopii 3a-
BEAEHO PO3PIi3HATU MpaBa Ta 0O0B’A3KM CTOPIH AO-
roBOpY Ha AEKiAbKa BMAIB: TOAOBHI Ta 3BMYaMHI; iM-
nepaTtuBHI Ta AMCMNO3UTUBHI; NepBiCHI Ta NoxiaHi. M.I.
BpariHcbknii Ta B. B. BiTpsSHCbKUI PO3AIAAIOTL NpaBa
Ta 060B’A3KM CTOPIH KOMEPLIIMHOrO AOroBOpPYy Hammy
XWUTA@ BUXOASUM 3 TOTO, LLIO B KOMEPLIMHOMY AOrOBOPI
HalMy, K i B ByAb-AKOMY KOHCEHCYaAbHOMY AOrOBO-
pi, MOXYTb 6YTV BUAIAEHI ABa €eTanu y BIAHOCMHAX MiX
cTopoHamu. Ha nepwomy eTani CTOpoHM MoB’A3aHi
npaBaMu Ta 000B’A3KaMM, L0 MatoTb MPEAMETOM
nepeapavy >XWMTAOBOIO MPUMILLEHHS HaWMaueBi; Ha

APYrOMy - TakMM € HOPMaAbHE KOPWUCTYBaHHSA MNpu-
MilLEeHHAM HarMadyem Ta 3abe3neveHHa MoMy Takoro
KOPUCTYBaHHSA HanmMopaaBuem [1, c. 730].

3a3HaueHe noeTanHe pPO3AIAEHHS MpaB Ta
060B’A3KIB CTOPIH KOMEPLIMHOIO AOroBOpY HanMmy
XWTA@ 3aCAYroBye Ha yBary, OAHaK, Ha Hally AYMKY,
He € 3aBeplleHuM. AK BIAOMO, HOPUAMUHI GakTh B
UMBIABHOMY MNpaBi - Ue daKTu peaAbHOro XUTTH, 3
AKUMWU HOPMM UMBIABHOIO NpaBa MNOB’A3YHOTb BCTa-
HOBAEHHS, 3MiHYy, MPWUMMHEHHA CYyO’EKTMBHMX MpaB
Ta 060B’A3KiB. Tak, €.0. XapWUTOHOB Yy 3aA€XHOCTI BiA
XapaKTepy HacCAIiAKIB BUAIASIE TaKi HOPUAMUHI daKTu:
NpaBOBCTAHOBAKOOYI, MNPaBO3MiHIOKOUI, NpPaBoNpu-
nuHAtodi [2, ¢. 85]. TakMm YMHOM, NPaBOBIAHOCUHU
KOPWUCTYBaHHA XWUTAOM Y paMkax AOrOBOPY Hanmy
(opeHAM) XuTAa GOPMYIOTb, KPiM BIAHOCWH MO nepe-
Aadvi nMpeaMeTa AOroBopy Ta MOro MOAaAbLLOMO BU-
KOPUCTaHHS, TaKOX BiAHOCUHW, LLO MPU3BOASATL AO
NPUNUHEHHA KOPUCTYBAHHSA XWUTAOM, 30Kpema po3i-
pBaHHA BiANOBIAHOTO AOrOBOpPY. 3 OrAfiAY Ha BMKAA-
AeHe, AOriYHO 6yA0 6 AOMOBHWTM MO3WLIO, WO 3a-
nponoHyBaAuM M.l. bpariHcbkuii i B.B. BiTpaHCbKUN,
NpPaBoONPUNMHAKYNM eneMeHTOM, abo eTanom. Tomy
MPOMNOHYEMO PO3rASAATH CUCTEMY NPaB Ta 060B’sA3KIB
CTOpPiH AOrOBOpPY HarMy (OPEHAMN) XUTAQ, PO3MOAIAMB-
LUK iT Ha TPW MNOCAIAOBHI CTaAii: 1 - cTaAis npaBoBCTa-
HOBAIOKOYA, SIKa OXOMAKE YKAAAEHHSI AOrOBOPY HaW-
My (OpPEHAM) XUTAa Ta Nepepady npeaMerta AOroBopy;
2 - CTajpia BMKOHaAHHS AOrOBOPY HanMy (OpPEHAM)
XWUTAQ, UM MPaBO3MIHIOKOYA CTaAif, Ha SKIK MOXYTb
3AIMCHMTUCA K 3MiHM Y NpaBOBIAHOCKMHAX CTOPIH, a
TaKoX MosiBa HOBUX AOAATKOBMX MNpaB Ta 0O0B’A3KiIB;
3 - NpaBONPUNUHAIOYA CTaAis, WO NOLUMPIOETLCA Ha
BiAHOCHHM LLOAO PO3ipBaHHA AOTOBOPY HalMMy (OpeH-
AW) XWUTAQ, MOrO MPUMNUHEHHS. BpaxoByroun pisHO-
MaHITHICTb NpaB Ta 060B’A3KIB CTOPIH 33 AOFOBOPOM
HanUMy (OPEHAM) XMTAA, PO3FAAHEMO CUCTEMY NpaB Ta
060B’A3KIB 3@ 3a3HAUYEHMM MPUHLMMNOM iX PO3MOAIAY
Ha TPW NOCAIAOBHI CTaAil.
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Ha nepLuii, NnpaBOBCTAHOBAIOKOUIN CTaAil, sika
OXOMAIOE YKAGAEHHS AOFOBOPY HalMy (OPEHAM) XUTAG
Ta nepepayvy npeaMeTa AOroBOpY, BUHUKAIOTL Ta BCTa-
HOBAIOIOTbCA OCHOBHiI MpaBa Ta OOOB’A3KM CTOPIH.
[oAOBHI NpaBa Ta 060B’A3KM CTOPiH BUNAMBatOTb 6e3-
NnocepeAHbO 3 BM3HAUEHHA AOTOBOPY HaMMy (OpeH-
AW) XUTAQ, AKke MicTuTbes B 4. 1 cT. 810 LUK Ykpainu:
000B’130K BAACHMKA XUTAA (HaMMOAaBLS) nepeaaTy
iHLWiA CTOPOHI (HaMMaueBi) XUTAO AAA MPOXUBAHHSA
B HbOMY Ha NMEBHWI CTPOK; 0OOB’A30K Halmaya BU-
KOPMCTOBYBATU XMTAO 33 MOro NpuaHaveHHsAM, TO6To
AR IPOXMBAHHS B HbOMY; 000B’I30K Halmava CBO-
€4YacHO CnaayyBaTW NAATy 3a KOPWUCTYBAHHS XXWUTAOM
[3, c. 331]. HaBeaeHi 060B’A3KM HaMMauya KOPECnoH-
AYOTb 3 MPaBOM HaliMOAABUS Ha BUKOPUCTaHHSA MOro
BAACHOCTI BIAMOBIAHO AO BMMOI 3aKOHY Ta NpaBoOM
Ha OTPMMAaHHSI CBOEYACHOI BUHArOPOAM 3a KOPUCTY-
BaHHSA MOro MavHOM, y AAHOMY BUNAAKY — XXUTAOM;
a Takox 0H0B’I30K HaMOAABLSI KOPECMOHAYE 3 Npa-
BOM HalMaya Ha OTPUMAaHHS XWUTAA AAS MPOXMBaH-
HA B HbOMY Ha MEeBHMM CTPOK. YacTnHa 2 cT. 812 LUK
YKpaiHu nokAnapae Ha HaMopaBLA 060B’I30K HapaH-
HS1 )KMTAOBOTO MPUMILLEHHS AAS KOPUCTYBaHHSA Ha-
MMaueBi B NPUAATHOMY CTaHi, ke AO3BOAWUTb OCTaH-
HbOMY MOCTIMHO MPOXWBATU B XMUTAI. TakoX cepep
OCHOBHMX 000B’A3KIB HaMMaua Ha NPaBOBCTaHOBALO-
touin cTapii €: 1) nepeabaveHunt ct1. 813 LIK YkpaiHu
060B’A30K HalMava-topPUAMYHOT 0COOU BUKOPUCTOBY-
BaTU XWUTAO AULLE AASI MPOXMBAHHA B HbOMY i3ny-
HUX 0cib; 2) nepeabaueHunin u. 1 c1. 816 LK YkpaiHu
060B’A30K HalMauya 3a3HauuTu B AOroBOpi Ocib, Aki
6yAyTb NPOXMBATU pa3oM 3 HUM. BUKOHaHHSA HallMa-
yeM LbOoro 06OB’A3KY CAYXUTb MPABOBO MIACTABON
AN TPOXUBAHHSA 3a3HAUYEHMX Y AOTOBOPI OCIO y XWTAI
Ta Hapae iM piBHI 3 HanMMauyem npaBa Ta 060B’'A3KK
LLLOAO KOPUCTYBAHHS XUTAOM.

Apyra cTapist BAKOHaHHA AOrOBOpY HalMMy (OpeH-
AW) XWUTAQ, UM NPaBO3MiHIOOUYaA CTaAIfA, € HaMbIAbLLOL
3a KiAbKiCTIO NpaB Ta 060B’s3KiB, AKi MatoTb CTOPOHM.
BoHa oxonatoe npaBa Ta 060B’A3KM, LLO BUHUKAIOTb
y MNpPOLECi BUKOHAHHA CTOPOHAMW YMOB AOrOBOPY
HanmMmy (OpeHAM) XuTAa. Mpu UpOMY MiA Yac BUKO-
HaHHS AOTOBOPY MOXYTb 3'ABUTUCA HOBI UM AOAATKO-
Bi NpaBa Ta 060B’SI3KM, @ KOAWLLHI MOXYTb 3a3HaTK
TpaHchopMaL,i.

YactnHa 3 cT1. 812 LUK YkpaiHu Hapae NpaBo Ha-
MMaueBi XMUTAA KOPUCTYBaATUCA ManHOM, sike 06CAyro-
BYyEe 6araToKBapTUPHUN XUTAOBUI OYAMHOK, Y SIKOMY
Lue >XMTAO po3TawloBaHo. A0 NPUMIPHOrO MepeAiky
Takoro MarHa, To6TO YacTMH Ta eAeMEHTIB BYAUHKY,
M. K. TanHTUY yBaXae HaAeXHUMU: AOMOMIXHI npu-
MilLleHHst ByAMHKY; TeXHiuHe 0BAapHaHHST BYyAMHKY;
HaAeXHi BYAMHKY ByAiBAI | cnopyan Ta eAneMeHTH BAa-
roycTpoto npubyAMHKOBOI TEPUTOPIT; iHLLI YacTUHM Ta
eNeMeHTU BYAMHKY, AKi MpU3HaYeHi AAS KOPUCTYBaH-
HA BCiMa MOro melwkaHuamu [4, c. 335-336].

Cratta 814 LK YkpaiHu Bipobpaxae npaBo3mi-
HIOKOUKNI XapaKTep NPaBOBIAHOCKH, L0 MatoTb MicLe
NPy BMKOHaAHHI AOrOBOPY HavmMy (OPEHAM) XMTAQ Ta
BCTAHOBAKE, LLO B pasi 3MiHWM BAACHUKa XWTAa, ne-
peaaHoro B HanM, A0 HOBOFO BAGCHWKa NepexoasTh
npasa Ta 060B’A3KM HAaMOAABLS. Y AQHOMY BUMaAKY
3adikcoBaHn npuHUMN - Kauf bricht nicht Miete, 3a
AKOro AOrOBip HaMMy Ma€e nepesary BiAHOCHO AOTO-
BOpPY KyniBAi-mpoaaxy. Mpy ubOMy A0 HOBOFO HanMo-
AABUA NEPEXOAATb MpaBa BUMaraTu Bia HalMMava BU-
KOHaHHA 000B’A3KIB 3 BUKOPUCTAHHA XWTAA 3a MOro
dYHKLIOHAABHUM MPU3HAYEHHAM, 3 BHECEHHS! CBOE-
YaCHOI MAATK 3a XXMTAO TOLLO.

OcHOBHi 0060B’sI3KM HaliMayua Ha APYrii, npaBo-
3MIiHIOIOUIN CTaAil 3akpinaeHi y cT. 815 LIK YkpaiHu,
BIAMOBIAHO AO SIKOi HanMMau 3060B’A3aHni: 1) 3abes-
neyyBaTh 30epexXeHHs XMUTAa Ta MIATPMMYBaTU MOro
B HaA€XHOMY CTaHi; 2) He NpPoBaAWUTU NepeBAaLUTY-
BaHHA Ta PEKOHCTPYKLLIO XWUTAa 6€3 3roam HaliMoaaB-
usi; 3) BHOCUTU NAATY 3@ KOMYHaAbHI MOCAYIH, AKLLO
iHWe He BCTAHOBAEHO AOrOBOPOM HalMmy. OCTaHHE
30060B’A3aHHSA AUCMO3UTUBHOIO XapaKkTepy NOPOAXKYE
000B’A30K HAaMMOAABLSA OMAavyBaTv KOMYHaAbHi Mo-
CAYIM, SIKLLO AOrOBOPOM Takui 060B’A30K byae no-
KAAAEHO Ha Hboro. MMia 3abe3neveHHAM 36epexeHHs
XUTAQ Ta MIATOUMAHHSIM XWUTA@ B HAAEXHOMY CTaHi
CAiA PO3YMITU BMKOHAHHSI HalMMayeM MOKAAAEHUX
Ha HbOro O060B’A3KIB LLIOAO 3AIMCHEHHSI KaniTaAb-
HOro abo MOTOYHOrO PEMOHTY, BepexHe CTaBAEHHS
AO CaHITAPHO-TEXHIYHOrO M iHWOro oHBAaAHAHHSA, AO
006’eKTiB BAArOyCTPOI, AOAEPXKAHHA MPABUA MOXEX-
Hoi 6e3nekun Towwo [5, ¢. 96]. Y MNMpaBrAax KOPUCTYBaH-
HS MPUMILLEHHSAMM XWUTAOBUX OYAMHKIB, 3aTBEpPAXE-
Hux MocTaHoBo KabiHeTy MiHicTpiB YKpaiHu Bip 24
ciuHsA 2006 p. Ne 45, HaBepeHUIt nepenik 060B’A3KIB
HaliMaua WoAO 36epeXeHHs XUTAa Ta MIATPUMaHHSA
MOro B HaAeXHOMY CTaHi. Tak, Halmay 3060B’A3aHNUN
BMKOPUCTOBYBATH NPUMILLEHHS XUTAOBOTO BYAMHKY 3a
npu3HaveHHsAM, 3abe3neuyBat 30EPEXEHHS XUTAO-
BUX i NIACOOHMX MPUMILLEHb Ta TEXHIYHOTO 0OAaAHAH-
HS; AOTPMMYBATUCH BUMOT HOPMATUBHO-NPaBOBUX aK-
TiB Yy cdepi XUTAOBO-KOMYHAAbHUX MOCAYT, MOXEXHOI i
razoBoi 6e3neku, caHiTapHWX HOPM i MPaBUA; NPOBO-
AVTU 338 BAACHI KOLUTWU PEMOHT KBApTUPU 3riAHO 3 AO-
roBOPOM HarmMy (OPEHAMN) XUTAQ; HE AOMYCKaTU BUKO-
HaHHA POOBIT Ta IHLIKX Ai, LLO BUKAMKALOTb NCYyBaHHA
NPUMILLLEHb, NPUAAAIB Ta 06AaAHAHHSA BYAMHKY, NOpy-
LLIYIOTb YMOBMW MPOXUBAHHA rPOMaASiH; AOTPUMYBATK-
CS1 MpaBUA YTPUMaHHS TBapMH y AOMaLLIHIX yMOBaXx; He
3axapalllyBaTi CXOAOBI KAITKU, MO3aKBapPTUPHI KOpU-
AOPU, KOAICOYHI, AIGTOBI LLAXTKU, ropuila, niaABasu Ta
iHWIi AOMOMIKHI NPUMILLLEHHSA BYAMHKY, MiIATPMMYBaTH
YMCTOTY | NOPSIAOK B HbOMY. MpaBrAaMm 3aBOPOHEHO
36epiraHHA BUOYXOHEOE3MEUHMX UM EKOAOTIUHO LLKIA-
AMBUX PEYOBUHMU | NPEAMETIB Y NMPUMILLEHHAX XUTAO-
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BUX OYAMHKIB, YyTPMMYyBaHHS Ha GaAkoHax i AOAXIisIX
TBapWH, 30Kpema ntuup, 6aAXIA Towo [6].YacTuHa 2
cT. 816 LUK Ykpainu 3akpinaoe 060B’A30K HalMaua
HECTW BiANOBIAAAbHICTb NeEpeA HaliMoAaBLEM 3a Mo-
PYLUEHHSI YMOB AOrOBOpY 0cobaMM, SKi MPOXMBaIOTb
pa3oM 3 HUM, a 4. 4 Lj€ei cTaTTi Hapa€e NpPaBo HalMma-
yeBi Ta 3a3Ha4yeHWM ocobam BM3HAUYATM NMOPSAAOK KO-
PUCTYBaHHS XWUTAOM. AO OCHOBHUX MpaB Harmaya, a
TaKoX 0Ci6, Lo MOCTIMHO MPOXMBAIOTb PA30M 3 HUM,
CAip BIAHECTM NMPaABO Ha BCEAEHHS iHLWKUX OCib y XHT-
Ao (cT. 817 UK YKpaiHu), npaBO Ha BCEAEHHS TUM-
yacoBux MewkaHuiB (cT. 818 LK YkpaiHu), npaso
Ha nepepauvy Ha NEBHUI CTPOK YacTWHWM abo BCbOro
HaWHATOrO NMOMELLIKaHHSI B KOPUCTYBaHHSA NipAHaMma-
yeBi, TO6TO NPaABO HaWMaya Ha YKAAAEHHS AOrOBOPY
niaHanMmy xuTaa (cT. 823 LK Ykpainw).

HacTtynHuM AMCMNO3UTMBHMM OBOB’SI3KOM K
HaMMOA@BLS, Tak i HaliMadya € NPaBWAO NPO PEMOHT
XWUTAQ, NEPEAAHOr0 B HAWMM, BIAHOCMHU LLIOAO SIKOFO
BperyaboBaHi cT. 819 LK YkpaiHu. Tak, MOTOYHMM
PEMOHT XWUTAQ, NepeAaHoro B HalMm, 3060B’A3aHUN
3AIMCHIOBATU HarMad, AKLLO iHLIEe He BCTAaHOBAEHO
AOTOBOPOM. KanitanbHUIM PEMOHT XUTAQ, NEPEAAHOIO
B HalM, 3000B’A3aHWUI 3AIMCHIOBATM HanMMoOAABELp,
AKLWO iHLIEe He BCTAHOBAEHO AOrOBOPOM. TaKuMM 4u-
HOM, 3aKOHOAGBLEM BWM3HAYEHI ABa BWAM PEMOHTY
XWTAQ, NEepepaHoro B HaWM: MOTOYHMK Ta KamniTaAb-
HUIM PEMOHT XUTAA. [TOTOUHMI PEMOHT MOAIFAE B YCy-
HEHHi OKPEMMX MOLLIKOAXEHb XWUTAOBOIO BYAMHKY Ta
npuMiLLeHb, 06AaAHAHHA TOLLO, NPOBEAEHHI POBIT i3
3aXUCTY KOHCTPYKTUBHUX EAEMEHTIB BAaroycTpotro BiA
nepeAvYacHOro 3HOCY, a TakOX LLIOAO YCYHEHHS B Nepi-
OA eKcnAyaTauii ApiGHMX MOLWKOAXEHb i HECNPaBHOC-
TEW, HaNaArOAXKEHHSI Ta PEryAOBaHHS iHXEHEepPHOro
obrapHaHHS. MOTOYHMIA PEMOHT MOXe BYTH «30BHiLL-
HiM» | BHYTPUKBAPTUPHUM [7, ¢. 204]. €.0. MiuypiH
NiAKPECAMB, LLIO B LMBIABHOMY 3aKOHOAABCTBI He 3a-
KPINAEHO MOHATTA KaniTaAbHOro PEMOHTY XKTAQ, TOMY
AOCAIAHUK yBaXae BAAAMM Ta TakuM, WO BipoBpaxye
MNOro HOPMANYUHY NPUPOAY, BUSHAUEHHS KamiTaAbHOro
PEMOHTY, WO Hapara M. H. NMoAsHCbKa, BIiAMOBIAHO AO
AKOro KaniTaAbHUM PEMOHT - Lie OHOBAEHHS iCTOTHUX
YaCTMH MaWHa, AKe BUMarae HacCTiAbKWM 3HaUyLLMX BW-
TparT, WO BOHO € AOUIABHMM AMLLE NPU TPUBAAOMY KO-
PUCTYBaHHI BIAPEMOHTOBaHUM MairiHOM [8, c¢. 291].
KpimM NOTOYHOro Ta KanitaAbHOro PEMOHTY, PO3MOAIA 3
NPOBEAEHHS AKMUX 3AIMCHIOIOTb CTOPOHU, Y. 2 cT. 815
UK Ykpainu 1a 4. 3 c1. 819 LK YKpaiHu 3aKpinAtooTh
npaBo HaviMaya 3a yMOBM 3roAM Ha¥iMOAABUS NPOBa-
AMTK: 1) NnepeBAaLLTYBaHHS XWUTAQ; 2) PEKOHCTPYKLiO
XWUTAQ; 3) nepeobAapHaHHS XWUTAOBOro OYAMHKY, B
AKOMY 3HaXOAUTbLCA XWUTAO, NEPEAAHE B HAMM, 3a AKO-
ro iCTOTHO 3MIHATLCA YMOBUW KOPUCTYBAHHSA XUTAOM.

CninbHMM 060B’A3KOM CTOPiH AOFOBOPY HanMMy
(opeHAn) XUTAa € 3000B’A3aHHA HEe 3MiHIOBaTW B

OAHOCTOPOHHBLOMY MOPSAKY PO3MIP NAATU 3a KOPUC-
TYBaHHS XWUTAOM, IKLLO iHWE He BCTAHOBAEHO AOMO-
BopoM abo 3akoHOM. €.0. XapWUTOHOB Yy KOMeHTapi
A0 LK YKpaiHu 3a3Hauvae, o A0 TaKMUX 3aKOHIB CAIA
BiAHECTM CT.CT. 651, 652 Ta c1. 764 LK YKpainu [9,
c. 566]. OAHMM 3 OCHOBHMUX € 3aKpinAaeHe cT. 824 LK
YKpaiHK NpaBo HalMMaya BMMaraTv MOro 3amiHy OA-
Hi€El0 3 MOBHOAITHIX OCi0, WO NOCTIMHO NPOXUBAOTh
pa3oM 3 HUMM. TakKMM UYMHOM, HalMay Mae MnpaBo
3MiHWTK CBill NpPaBOBMWIA CTaTyC y paMKkax AOroBopy
HanMy (OPEHAM) XUTAA Ta CaMOCTIMHO HE BiAMOBIAa-
M nepep HaMOA@BLIEM 3a MOPYLIEHHS YMOB AOrO-
BOpYy ocobamu, sKi NPOXMBaOTb Pa3oM 3 HUM, TOO-
TO He HEeCTU NepCOHaAbHOI BiANOBiAAAbHOCTI. Kpim
TOro, 3a3HayeHa CTaTTa Hapa€ NpPaBO MOBHOAITHIM
ocobam, Lo NOCTIMHO NPOXMBAAK Pa3oM i3 Halma-
yewm, y pasi noro cmepti abo BUOYTTA 3 XMUTAA 3@ MO-
rOAXEHHAM 3 HalMoAa@BLEM CTaTU HalMavyamu abo
COAiA@PHMMM HariMayaMu 3a AOFOBOPOM HaMMY XMUT-
AQ, NonepeaHi YMOBM KOro MpU LibOMY 3aAULLIAOTb-
CH YUHHUMMN.

OcTaHHbOIO B cUCTEMi NpaB Ta 060B’'sI3KiB CTO-
piH AOroBOpYy HanMMy (OPEHAM) XUTAA € NPaBONPUNKU-
HAKOYA CTaAis, Aka NOLUMPIOETbCS Ha NpPaBOBIAHOCH-
HW CTOPIH LLIOAO MPUMUHEHHST AAHOTO AOTFOBOPY, MOro
pOo3ipBaHHA. 3a 3araAbHUM NPAaBUAOM AOTOBIp MOXe
6yTM NPUNUHEHUI Y 3B’A3KY 3 NMPUNMHEHHAM MNpaBa
BAACHOCTI BAACHMKa Ha npeameT aorosopy. Cratra
346 UK YKkpaiHM BKasye Ha nNiaCTaBU MPUNUHEHHSA
npaBa BAACHOCTI, AKi € HEBUYEPNHUMU. TakKUM 4u-
HOM, NMPUNUHEHHA AOTOBOPY HaMMy (OPEHAM) XUTAA
BHACAIAOK NPUMUHEHHA NpaBa BAACHOCTI HAMMOAAB-
LS Ha XUTAO MOXAMBO Ha TakuX MiACTaBax: BiAUYXEH-
HA BAQCHWMKOM CBOr0 MaWHa; BiAMOBa BAACHUKa Bip
npaBa BAACHOCTI; NPUMNWHEHHS NpaBa BAACHOCTI Ha
MaWHO, AKe 3a 3aKOHOM He MOXe HaAeXaTu Uik 0co-
6i; 3HULIEHHA MalHa; NPUNUHEHHS Y 3B’A3KY 3 BUKY-
NMOM LbOro MarHa Ik Nam’ ATKU KyAbTYPHOI CMIaALLMHMK;
NPUMYCOBE BIAUYXEHHS 3EMEAbHUX AIAAHOK MpuBaT-
HOI BAACHOCTI, iHLIWX 06’EKTIB HEPYXOMOTI0 MawHa, Lo
Ha HWX PO3MiLLEHi, MO MOTUBAX CyCMiAbHOI HeobXiA-
HOCTI BIiANOBIAHO AO 3a@KOHY; 3BEPHEHHSA CTATHEHHS
Ha ManHo 3a 30060B’A3aHHAMW BAACHUKA; PEKBI3NLLS;
KOHICKaLis; y 3B’A3KY i3 cMepTio ¢isuyHOi ocobu Ta
MPUMNUHEHHSIM HOPUAMUYHOT 0COOM.

3 oraspy Ha BMKAapeHe, nepll 3a Bce Tpeba
3BepHyTUCS A0 CT. 822 LIK YKpaiHu, sikoto nepepba-
UeHi nepeBaXxHi NpaBa HaMaya B pasi CNAMBY CTPO-
Ky AOrOBOpY HaWMy XMuTAa. Tak, BiaAnoBiaAHO A0 u. 1
CT. 822 LUK YKkpaiHu, He Ni3Hille HiX 3a Tpu Micaui A0
CMAMBY CTPOKY AOrOBOPY HalWMy XWTA@ HalMoOAaBELb
MOXe 3aMpornoHyBaTh HaMaueBi yKAQCTH AOTOBIp Ha
TakMX camux abo iHLIKMX YMOBaX UM MonepeAnTn Ha-
MMaya npo BIAMOBY BiA YKAGAEHHS AOFOBOpPY Ha HO-
BUM CTPOK. 3aKOHOAABEL MPOMNOHYE HAaVMOAABLIEBI
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He Ni3Hille HiX 3a 3 MicsL A0 CMAMBY CTPOKY AOrOBO-
py: 1) yKAaCTW 3 HaMavyeM HOBMI AOTOBIP Ha KOAMLL-
HiX yMOBaXx; 2) yKAaCTV 3 HaMMaveM HOBWI AOTOBIP Ha
iHLIMX yMOBax; 3) NonepeAnTH Hanmada npo BiAMOBY
BiA YKAQAEHHST AOFOBOPY Ha HOBUI CTPOK. Llen Tpumi-
CAYHWUI CTPOK 3aKOH YCTAHOBAKE 3 METOK 3axMCTy
npaB HaMaya y BUNaakax, KOAU BiH BiAMOBUTBLCS BiA
YKAGAEHHA AOFOBOPY Ha HOBWX YMOBax abo KOAM Ha-
MOAaBelb BIAMOBASIETLCH BiA YKAAAEHHS AOrOBOpPY
Ha HOBMWI CTPOK.

LLnpoknit nepenik npasB i 060B’A3KIB CTOPIH Ta
iHLIMX yYaCHWKIB AOFOBOPY HaWMy (OPEHAM) XWTAA,
NnoB’A3aHUI i3 NMPUNUHEHHAM AOIOBiIPHMX BIAHOCUH
HanUMy XWTAQ, MiCTUTb CT. 825 LK YkpaiHu, wo pe-
rAaMeHTye MiACTaBM PO3ipBaHHA AQHOIMo AOrOBOPY.
MNpaBamu Ta 060B’sI3kaMK HarMaua, ki MPU3BOAATb
AO PO3ipBaHHA AOrOBOPY HaMMy (OPEHAM) XUTAA € Ha-
CTYNHi. HallMau Xutaa mae npaBo B OyAb-AKUIA yac 3a
3roAOH0 iHLLMX OCiO, AKi MOCTIMHO NPOXMBAOTb PA30M
3 HWMM, BiAMOBMWTMCA BiA AOrOBOPY HalrMy; Harimauy
XWUTA@ 3060B’A3aHUI 3a TPU MiCsL NMMCbMOBO More-
pPeAUTH HaMMOAGBLSA NPO BIAMOBY BiA AOrOBOPY HaM-
My; HariMau XUTAa Mae npaBo BiAMOBMUTUCSA BiA AOrO-
BOPY HaMMy XMUTAQ, AKLLO XMTAO CTAAO HEMPUAATHUM
ANS MOCTIMHOIO NPOXMBAHHA B HbOMY.

MpaBamu Ta 060B’I3KAMU HAMMOAABLS, LLO BU-
NAMBaOTb i3 3MicTy cT. 825 LIK YKpaiHu, 3AIMCHEHHSA
AKUX TATHE PO3ipBaHHA AOrOBOPY, LLLO PO3TASIAQETLCS,
€ TaKi: HaMMoAaBeLb Ma€ NPaBO B CYAOBOMY NMOPSIAKY

BUMaratu po3ipBaHHA AOrOBOPY HaMMYy XWUTAA B paai
HEBHECEHHA HarMadeM NAaTU 3a XMUTAO 3a LWLICTb Mi-
cALIB Ta B pasi pyMHyBaHHA abo NncyBaHHA HaMavem
abo iHwWKUMKM ocobamu, 3a Aii AKMX BiH BiAMNOBIAAE,
npeameTa AOroBopy; HaMMOAABELb Ma€ NpaBo BMMa-
raTv posipBaHHSA AOrOBOPY HaMMy XWUTAA B pa3i Heob-
XIAHOCTi BUKOPUCTAHHS XUTAQ AAS MPOXMBAHHS CaMo-
ro Ha¥MoAaBUS Ta YAEHIB MOro cim’i; HaimoaaBeLb
Ma€e npaBoO BUMaratu po3ipBaHHSA AOrOBOPY HavmMy
XUTAQ, AKLLO HanMay abo iHWi ocobu, 3a Ail AKMUX BiH
BiANOBIA@E, MICAA NOMNEPEAXEHHA MPOAOBXYHOTb BU-
KOPUCTOBYBATWN XUTAO He 3a npuaHayeHHAM abo no-
pyLIYIOTb MpaBa Ta iHTEPECH CYCiAiB; HaMMOAABELb
Ma€e npaBo B pasi 3BiAbHEHHA HalMayem MnoMelLl-
KaHHS 6e3 nonepeAHbOro NMonepeAXeHHss BUMaratu
BiA HaiMaua nAaTy 3a KOPUCTYBAHHSA XUTAOM 3a TPU
MicALj 3@ YMOBW AOBEAEHHSA HEMOXAMBOCTI YKAGAEH-
HSAA AOrOBOPY HaMMYy XUTAQ 3 iHLWOK 0COBOO0 Ha TaKMX
CaMMX YMOBaXx.

BucHoBOK. CAip KOHCTaTyBaTW, WO YMHHE 3a-
KOHOA@BCTBO HaAaAO CTOPOHaM AOroOBOpY Havmy
(OpEHAM) XUTAQ AOCTaTHBLO LLMPOKUIM CNEKTP NpaB Ta
000B’A3KIB, IKi MOKAMKAHI 3axmLaTh iXHi cyb'eKTUBHI
UMBIAbHI nNpaBa. OTxe, cucteMy npaB Ta 0060B’A3KIB
CTOpPiH NPMBATHOIO AOrOBOPY HAMMY XMTAA, NPOMOHY-
€MO PO3MNOAIAMTM Ha TPU NOCAIAOBHI CcTaail: 1 - cTapis
NPaBOBCTAHOBAIOKOYA; 2 — CTaAil BUKOHAHHS AOrOBO-
py HalMmy (OPEHAM) XWTAQ, UM MPaABO3MIHIOKOUA CTa-
Aifl; 3 — NpaBONPUNUHAIOYA CTaAIS.
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LliBupka Bikropia leopriiBHa

NPABA TA 060B’fI3KU CTOPIH AOTOBOPY HAUMY (OPEHAM) YXUTAA

Y cTaTTi AOCAIAXYETBCA cHCTEMa NpaB Ta 060B’A3KIB CTOPIH AOrOBOPY HaliMy (OpPeHAM) XUTAA. 3anponoHOBaHO
PO3MOAIAEHHS CUCTEMM NpaB Ta 060B’sA3KIB CTOPIH AOrOBOPY HaMMy (OPEHAM) XMUTAG Ha TPU MOCAIAOBHI CTaAii. 3 ypaxy-
BaHHAM 3MiCTy HOpM rAaBu 59 LIK YkpaiHu, cneumdikm Ta CyTHOCTIi AOrOBOpPY HalMy (OPEHAM) XUTAA OKPEMO aHaAi3y-
€TbCH KOXHA CTaaisi cucTeMu npas Ta 060B’A3KIB CTOPIH AOTOBOPY, 3 BU3HAUYEHHAM X 0COBAMBKX BAACTUBOCTEMN.

KAtouoBi cnoBa: AOroBip HallMy (OPEHAM) XMTAQ, NpaBa Ta 060B’A3KM CTOPIH AOFOBOPY HaMMy (OPEHAM) XHTAQ,

HaMMOAABELb, HalMay, XUTAO.
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LliBupkasa Bukropus leoprueBHa

NPABA U OBA3AHHOCTU CTOPOH AOrOBOPA HAMMA (APEHADI) )XUAbA

B ctatbe uccaepyeTca cucTeMa npaB M 06s13aHHOCTEN CTOPOH AOroBOpa HariMa (apeHAbl) XUAbs. Mpeararaetca
paspeneHre cUCTeMbl MpaB U 06A3aHHOCTEN CTOPOH AOFOBOpPa HalMa (apeHAbl) XWAbS Ha TPW MOCAEAOBAaTEAbHbIE
ctapmnn. C yuetom copepxaHma Hopm raaBbl 59 TK YkpauHbl, cneumdrkn 1 CyLLLHOCTM AOrOBOPa HaliMa (apeHAbl) Xu-
AbSl OTAEAbHO @aHAAU3MPYETCS Kaxaan CTaausi CUCTeMbI NpaB M 0683aHHOCTEN CTOPOH AOFOBOpPA, C ONPEAEAEHUEM WX
0co0bbIX CBOWCTB.

KAtoueBble cAOBa: AOTOBOP HallMa (apeHAbl) XKAbS, NpaBa U 0683aHHOCTM CTOPOH AOroBOpa HariMma (apeHAbl)
XWAbS, HAMMOAATEAb, HAHUMATEAD, XUAULLE.

Shvydka Viktoriia Georhiivna

THE RIGHTS AND OBLIGATIONS OF PARTIES OF THE TENANCY HOUSING AGREEMENT

In article is analyzed the system of rights and obligations of parties of the tenancy housing agreement. The
author proposed to divide the system of rights and obligations of parties of the tenancy housing agreement in three
successive stages. Given the content rules of the Chapter 59 of the Civil Code of Ukraine, the specifics and nature of
the tenancy housing agreement analyzed separately each stage of the system of rights and obligations of parties of
the agreement to identify their attributes.

Key words: tenancy housing agreement, the rights and obligations of parties of the tenancy housing agreement,
landlord, tenant, housing.



