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YAK 347.424 (477)

MenbHUK OAbra OneriBHa,
3p00yBay KadeApu UMBIABHOIO Npasa

HauioHanbHOro yHiBepcuteTy «OpecbKa FOpUANYHA aKaAeMist»

3SACTEPEXEHHA NPO HESMIHHICTb OBCTABUH AIOTOBOPY
TA ®OPC-MAXOP Y LUUBI/IbHOMY MPABI YKPAIHU

MocTtaHoBKa npobaemu. Y 3B’A3Ky i3 HabpaH-
HAM uMHHOCTI 27.04.2014 poKy 3akoHOM YKpaiHu
BiaA 15.04.2014 p. Ne 1207-VII »Mpo 3abe3nevyeHHn
npaB i cBob6oOA rPOMapsiH Ta NPaBOBUIK PEXUM Ha
TMMYaCOBO OKyNoBaHil Teputopii YKpaiHu» roctpo no-
CTa€ NMUTaHHA HaCAIAKIB HEBUKOHAHHSA AOroBOPIB 3a
$aKToM BCTAHOBAEHHS GOPC-MaxopHMUX 06CTaBUH Y
3B’AI3KY i3 TUMUYACOBOK OKYNaLJE TEPUTOPIT YKPaTHM.

MoHATTA «DOPC-MaxOPHUX 3acTepexeHb» Mic-
TMTbCA ¥ BipeHcbkin koHBeHLUii 1980 p. [1, ¢. 186],
MpuHUMNAxX MiXHAPOAHMX KOMEPLIMHUX AOroBOpIB
(YHIAPYA) [2] Ta iH. MiDXHapOAHO-MPaBOBMX aKTax.
OAHakK, Y ULMBIAbHOMY 3aKOHOAABCTBI YKpaiHM MOHATTS
«OPC-Maxop» OTOTOXHIOETLCA 3 NOHATTAM «Henepe-
60pHOI CUAK». TOMY, HA CbOTOAHI BEABMW aKTyaAbHUM
€ BM3HAUY€HHS CNiBBIAHOLLIEHHSA MOHATb «HEMOXAW-
BiCTb BUKOHAHHSI», «iCTOTHA 3MiHa 06CTaBWH», «Hene-
pebopHa cuna» Ta «popc-Maxopy» BIAMOBIAHO AO LIM-
BiAbHOIO 3aKOHOAABCTBA YKpPaiHW.

MeTolo LIbOro AOCAIAXKEHHSA € 3’ACYyBaHHA CyT-
HOCTI Ta 3HAYEeHHS KaTeropin «3acTepexeHHs Mnpo
HEe3MiHHICTb 06CTaBUH AOTOBOPY» Ta «bOPC-Maxop»
Yy UMBIABHOMY MpaB.i, a TakoX HayKOBOMY aHaAi3i Ha-
SIBHOCTI cneundikn NpaBoOBMX pPilleHb Yy LK ranysi 1a
BM3HAUYEHHA MEPCNEKTUB PO3BUTKY BAOCKOHAAEHHS
NpaBoOBOro PEryAtoBaHHS.

CTaH AOCAIAKEHHA TeMU. TeOPETUYHOK OCHO-
BOKO AOCAIAXeEHHS € npaui K. MateeeBa, €.0. Na.-
Aoacbkoro, E.B. TMacceka, B.A. lMpumaka, T.I. Ce-
meHoBa, 0.0. KpacaBuukoBa, M.M. ArapkoBsa,
0.0. Wodde, H.X. Kanmukosa, K.A. Daeiwuup,
B.C. AHTMMOHOBaA Ta iH.

OUjiHIOUYM B LIAOMY CTaH HayKOBMX AOCAIAXEHb
npobdbaem, NoB’A3aHMX i3 3BIAbHEHHAM BiA BiANOBiAAAb-
HOCTI 3a MOpPYLLEHHS AOFOBOPIB, 3p0BAEHO BUCHOBOK,
LLIO AETaAbHOMY aHaAi3y NiAAAraAu Taki niacTaBu Npu-
NMUHEHHS 3000B’A3aHHSA SIK MOro BUKOHAHHS; 3AIMCHE-
Hi Knacuoikauii niactaB NPUNUHEHHSA 3000B’A3aHDb,
OAHaK NpobAeMM 3BIAbHEHHS BiA BiANOBIAAALHOCTI Y

BUMAAKY GOPC-Maxopy 3aAMLLIAOTbCA AOCAIAXKEHUMMU
HeAOCTaTHbO. [TpeAMETOM PO3rAfAY HAyKOBLIB Y LK
rany3i cAyryBanu, B OCHOBHOMY, KAACU®IKaLIT HEMOX-
AMBOCTI BUKOHaHHA 3060B’A3aHb Ta OKpeMi niactaBu
BUHWUKHEHHSI Takol HeMOXAMBOCTI. [lpeapmMeToM Ha-
YKOBOI0O aHaAidy byAn Takox kateropii HernepebopHoi
CWAM Ta BUNAAKY Y UMBIABHOMY NpaBi. AAe, AK nepLua,
TaK i Apyra 3 HUX AOCAIAKYBaAacs, NePEAYCIM, Y IKOC-
Ti niacTaBu (YMOBMW) 3BiAbHEHHS BiA BiANOBIAAABHOCTI,
FOAOBHWM UYMHOM, 3a 3aBAQHHS LUKOAW. TakoX, NUTaH-
HS1 HenepebOopPHOI CUAM OCTaHHIM YacoM BMBYAAUCSH
Yy SIKOCTi MiACTaB 3BiAbHEHHS BiA BiAMOBIAGABHOCTI 3a
3aBA@HHA WKoAM 6e3 BUHW. Dopc-Maxop BMUCTynaB
OKPEMO NPEAMETOM AOCAIAXEHHS AULLE CTOCOBHO 30-
BHiLLHBOEKOHOMIYHUX AOTOBOPIB.

Buknap ocHoBHOro martepiany. BukoHaHHA
AOTOBIPHOrO 3000B’A3aHHA MOB’AI3aHE AASl CTOPIH
3 NeBHUMMMK pudnkamu. Ctatta 526 LMBIAbHOMO Ko-
AeKey YKpainu (pani — LUK Ykpainun) dopmyatoe 3a-
raAbHi BUMOIW, AKi NpeA’ABASIIOTBCS AO BCiX CTOPIH Y
LUMBIAbHO-MPaBOBOMY 3000B’si3aHHi: 3060B’A3aHHSA
Ma€ BMKOHYBaTUCA HAAEXHUM YMHOM BiAMOBIAHO AO
YMOB AOroBopy Ta Bumor LUK YkpaiHu, iHWKUX akTiB
LUMBIABHOIO 3aKOHOA@BCTBa, @ 3a BIACYTHOCTI TaKuX
BMMOI Ta YMOB - BIiAMOBIAHO AO 3BWYaiB AINOBOIo
060poTy abp iHLIWX BUMOT, LLIO 3BUUYANHO CTABASITbCS.
BrkoHaHHA 3060B’A3aHHSA NOASIra€ y BUMHEHHI KPeAu-
TOPOM | BOPXHUKOM AiM, LLIO CTAHOBAATbL 3MICT iX NpaB
i 060B’A3KiB. BUKOHAHHS HAAEXHWMM YMHOM O3HaAYaE
BMKOHAHHS 3riAHO 3 ymoBamMu AoroBopy, LIK Ykpainu,
iHLWKMX aKTiB UMBIAbHOIO 3aKOHOAABCTBA. A 3a BIACYT-
HOCTi TaKMX MOAOXEHb i YMOB - BIAMNOBIAHO AO 3BU-
yaiB AinoBoro o6opoty abo iHWKWX BMMOT, WO 3BW-
YalHO CTaBAATbCH. BOPXHWK MOBMHEH BWKOHYBaTh
3000B’A3aHHA Nepea KpeantTopom. YactuHa 2 cr. 527
LUK YkpaiHu Hapae KOXHil i3 CTopiH y 3060B’sI3aHHI
npaBo BMMaraTM AOKasiB TOro, Lo O6O0B’SI30K BU-
KOHYETbCA HAAEXHUM OOPXHUKOM abo BUKOHAHHSA
NPUAMAETLCS HAAEXHUM KPEAMTOPOM YK YNOBHOBa-
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XEHOM Ha Le 0coboto. AKLLO CTOpOHa He CKopucTa-
€TbCHA CBOIM MPaBOM, TO BOHA MOHECE PU3UK HACAIA-
KiB HEMpeA'AsBAEHHSA Takoi BUMOTWU. PU3MK y LbOMY
BUMAAKY 3HOBY 03HAYa€ MOXAMBUI MO3UTUBHWMIA abo
HeraTMBHUM pe3yAbTar.

3rinHo 3i ¢cT. 193 [ocnopapCcbkoro KOAEKCY
Ykpainu (paani - TK YkpaiHu) cy6’ ekt rocrnopaptoBaH-
HA Ta iHLI Y4aCHUKKW rOCMOAAPCbKUX BIAHOCUH MOBU-
HHi BMKOHYBaTW rocnoAapcbki 3060B’A3aHHS HaAEX-
HWM UMHOM BIANOBIAHO AO 3aKOHY, iHLLIWX MPaBOBUX
akKTiB, AOroBOpPY, @ 3a BIACYTHOCTI KOHKPETHUX BUMOT
LLIOAO BMKOHAHHA 3000B’SI3aHHS — BIAMOBIAHO AO
BMMOT, WO Y NEBHWUX YMOBaX 3BMYAMHO CTABAATHCS.
KoxHa CTopoHa MOBWHHA BXWTH YCiX 3aX0AiB, HE0bXiA-
HUX AN HAAEXHOT0 BMKOHAHHSI Heto 30060B’A3aHHS,
BPaxoBylOuM IHTEPECK APYroi CTOPOHM Ta 3abesne-
YEHHS 3araAbHOrOCMNOAAPChKOro iHTEpeCy.

Y pasi HEMOXAMBOCTI BUKOHAHHA 30060B’A3aHHA
y 3B’513Ky 3 06CTaBMHOIO, 3a AKY XOAHA i3 CTOPIH He
BianoBinae, 3060B’siI3aHHA MpUNUHAETbCA (CT. 607
UK Ykpainu). Mpu upomy, CAip PO3MEXOBYBATU He-
MOXAMBICTb BMKOHAHHSA SIK MIACTaBY MNPUNUHEHHS
3060B’A3aHHSA, Ta GOPC-MaxXop AK NIACTABY AAA 3BiAb-
HEHHS1 BiA BIAMOBIAAABHOCTI 3@ HEBUMKOHAHHS AOrO-
BipHOro 3060B’s13aHHA. DOpPC-Maxop € AULLE BUAOM
HEMOXAUBOCTI BUKOHAHHS AOrOBOPY i MOXE Y AEAKMX
BUNAAKax TATHYTU MPUMNMHEHHS AOTOBOPY LUASIXOM
noro posipBaHHs. [3, ¢c. 736]

BianoBiaHO A0 4. 2 cT. 14-1 3akoHy YkpaiHu
«[Ip0  TOProBO-MPOMUCAOBI NanatM B  YKpaiHi»
BiA 02.12.1997 p. Ne 671/97-BP, dopc-MaxopHUMHU
obctaBuHamMn (obcTtaBUHAMKU HenepebopHOi CUAM)
€ HaA3BMYaMHIi Ta HEBIABOPOTHI 0OCTaBMHM, LLIO
06’EKTUBHO YHEMOXAMBAIOIOTb BUKOHAHHS 3060B’s-
3aHb, NnepepbayveHnXx yMmoBaMM AOTOBOPY (KOHTPAKTY,
YyroamM Toulo), 060B’A3KIB 3riAHO i3 3aKOHOAABUYMMM
Ta iHWWMW HOPMATUBHUMW aKTaMW, a caMe: 3arpo-
3a BillHU, 30PONHUI KOHDAIKT abo cepio3Ha norposa
TaKoro KOHOAIKTY, BKAOUAKOUM ane He 0BMeXYHUNCh
BOPOXMMW aTakamu, BAOKapamu, BiCbKOBUM €eM-
6apro, Aii iHO3eMHOro Bopora, 3aranbHa BiliCbKOBa
Mob6ini3aLif, BIMCbKOBI Ail, OroAOLLIEHA Ta HEOTOAOLLIE-
Ha BilHa, Aii cycninbHOro Bopora, 36ypeHHsi, akTu Te-
popuamy, AnMBepcii, nipatcTea, 6e3napun, BTOPrHEHHS,
6A0Kapa, PEBOAKOLLA, 3aKOAOT, MOBCTAHHS, MacoBi 3a-
BOPYLUEHHSA, BBEAEHHS KOMEHAQHTCbKOI FTOAMHMN, EKC-
nponpiauia, NPUMycoBe BUAYYEHHS, 3aXONAEHHS Mia-
NPUEMCTB, PEKBI3ULIA, TPOMaACbKa AEMOHCTpaLis,
6A0Kapa, CTpalik, aBapis, NPOTMNPaBHI Aii TpeTix ocib,
noxexa, Bubyx, TprBaAi nepepsu B poboTi TpaHCNop-
Ty, pernamMeHToOBaHi ymoBaMu BiAMOBIAHUX pilleHb Ta
aKTaMW AEpPXaBHUX OpraHiB BAAAM, 3aKPUTTA MOP-
CbKUWX NPOTOK, eMbapro, 3a6opoHa (0OMexXeHHs) ekc-
nopTy/iMMNOpPTY TOLLO, @ TAKOX BUKAMKAHI BUHATKOBK-
MW MOFOAHUMM YMOBAMMU | CTUXIMHUM AMXOM, a CaMe:

enipemisi, CUAbHUIM LUTOPM, LIMKAOH, YparaH, TOPHaAO,
O6ypeBil, NOBiHb, HArpPOMAaAXEHHSI CHIry, OXeAeAb,
rpaa, 3aMOpO3KM, 3aMep3aHHA MOpPS, MPOTOK, MOPTIB,
nepeBaAiB, 3eMAETPYC, BAMCKaBKa, NoXexa, nocyxa,
MPOCIA@HHSA | 3CYB I'PYHTY, iHLWI CTUXIMHI AMXa TOLLO.

Y Aucti MiHictepctBa toCcTuUiil  YKpaiHW Bip
30.05.2014 Ne 6602-0-26-14/8.1 3a3HayaeTtbcs,
LLLO 3a 3araAbHUM NPaBUAOM MiA «dOPC-MaxXopoM» po-
3YMIETbCA BUHUKHEHHA HaA3BMYAMHKUX | HEBIABOPOT-
HUX 0OCTaBMH, Y TOMY UNCAI 0bCTaBUH HenepebopHOT
CUAM, PE3YALTATOM AAKMX € HEBUKOHAHHS 3060B’A3aHb
OAHI€EI0 i3 CTOPIH. TakKMM YMHOM, CTOPOHU MaroTb Mnpa-
BO CaMOCTiIHO BU3HAUMUTKN Y AOFOBOPI, LLIO CaMe BOHM
BIAHOCATb A0 dOpC-Maxopy. 3oKpema, BUSHAUUTH, AKI
06CcTaBUHU € HOPC-MaxXopoM i cyb’eKTiB, IO MatoTb
MOro nmiaTBEpAXyBaTH.

3ripHO 3 Hopmamu cT. 617 LUK Ykpaitu ocoba,
flka MopyLIMAa 3000B’A3aHHS, 3BIABHAETLCA BiA BiA-
NOBIAAABHOCTI 3a MOPYLUEHHS 30060B’A3aHHA, AKLIO
BOHa AOBeAE, LLO e MOPYLUEHHS CTaAOCH BHACAIAOK
BMNaaky abo HenepebopHoi cuAn. He BBaXaeTbeca BU-
NaAKoM, 30KpeMa, HEAOAEPXAHHS CBOiX 0060B’A3KiB
KOHTpareHToM 6opPXHUKa, BIACYTHICTb HA PUHKY TOBa-
piB, NOTPIBHMX AT BUKOHAHHS 30060B’s13aHHS, BIACYT-
HicTb Y BOPXHUKA HEOOXIAHUX KOLLITIB.

AHanoriuHo y cT. 218 K YkpaiHu 3a3HavaeTbes,
LLIO YYaCHMK rocrnopapCbKnx BIAHOCUH BiAMNOBIAQE 3a
HEBUKOHaHHS abo HEHaAEXHE BUKOHAHHS rocrnoaap-
CbKOro 3000B’A3aHHA UM MOPYLIEHHA MNPaBUA 3AiN-
CHEHHS1 TOCMOAAPCbLKOI AIAABHOCTI, AKLLO HE AOBEAE,
O HUM BXWTO YCiX 3aA€XHUX BiA HbOIO 3aXOAiB AAA
HEeAONYLLIEHHSI TOCMOAAPCbKOro NPaBoMNopPyLLEHHS.

Mpv UbOMY, OCOOAMBOIO PW3MKOBOrO Hamo-
BHEHHA HabyBa€ 3MiHa 06CTaBWMH MiA Yac BMKOHAH-
HS AOTOBOPY, IO MOXEe MNPMBECTU A0 AMcOBanaHcy
3060B’A3aHb CTOPIH AoroBopy. Moxe icHyBaTh 6e3Aiu
06CTaBWH, AKi 3HAX0AATLCA NO3a iIX BOAEK: CTPalK, Bi-
MHa, 3MiHa NpaBOBMX HOPM (3aKOHOAABCTBA) TOLLIO.
AaHa obcTaBvHa Mae 0COBAMBE 3HAUEHHSI AAA AOB-
FOCTPOKOBMX AOFOBOPIB, KOAM CTOPOHWM HE 3aBXAM
MOXYTb nepeAdaunTn Taki 06CTaBUHU | BCTAHOBUTU B
AOroBOpPI NPaBOBi cNoco6bu iX yCyHEHHS.

[paBoBE peryAtoBaHHS NPaBOBMX HACAIAKIB 3Mi-
HW 0B6CTaBMH, AKi ICHYHOTb NPU YKAGAEHHI AOTOBOPY, AK
npaBuAO, BYAYETbCSI HA OCHOBI OAHOIO 3 ABOX KAKOUO-
BMX MPUHLMNIB AOrOBIPHOIO npaBa: NPUHUMNY, 3riAHO
3 AKMM AOrOBOPU MatoTb BUKOHYBaTUCh (pacta sund
servanda), abo 3actepexeHHi Npo He3MiHHICTb obcTa-
BUWH (clausula rebus sic stantibus). lNMpaBoBi cuctemu
6iAbLLIOCTI KpaiH MiCTATb HOPMMU, O AO3BOAAIOTb 3Mi-
HUTU AOTOBOPU, SKLLO 30BHiLIHIi 0OCTaBMHWM BHOCHATb
3MiHW BULUE MPUMHATHOrO piBHA. OCHOBHMMM HaCAIA-
KaMW iCTOTHOT 3MiHW 0BCTaBUH, SIKUMMW CTOPOHU Kepy-
BaAUCA MPU YKAGAEHHI AOrOBOPY, €: — BAACHE 3MiHa
AOroBopy, T06TO 3MiHa YMOB AOroBopy (i K HacAi-
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AOK — 3060B’A3aHb MiX CTOPOHaMM) Npu 36epexeHHi
camoro AOroBOpY B CUAI; — i po3ipBaHHA AOrOBOpPY 3a
3r0AOHO CTOPIH.

Tak, B CLLA BWKOPUCTOBYETLCA AOKTPUHA «He-
3AIMCHEHHOCTi» BUKOHAHHS. AN BCTAHOBAEHHS GaKTy
HEeHaCTaHHS MEBHMX MOAIN K OCHOBHOI NepeAyMOBHM
YKAAAEHHSA AOroBOpY HEOBXiAHO 3’AcyBaTH, sika 3i cTo-
piH AOrOBOPY MpUIHAAG Ha cebe pU3MK AQHOI MOAIN.
MNpu yKnapaHHI AOrOBOPIB NMPO BUIOTOBAEHHA Ta No-
CTaBKy TOBapy 3a 3a3Aaneripb ¢ikCOBaHUMU LiHaMM
npoAaBeLb, Hanpukaaa, NpUMMae Ha cebe pU3MK
NiABULLEHHS BUPOOHUUYMX BUTPAT B HOPMAAbHMUX MEX-
ax. OpHaK, AKWO B XOAI HAA3BMUAMHMX MOAIN Pi3Ko,
B AECATKM pasiB, NiABULLYETbCA BapTiCTb TOBApy AAA
npoAaBLSA, CYA MOXE BWM3HAUMTH, LLO MPOAABELDb HE
6paB Ha cebe TakUi PU3MK, I'PYHTYIOUUCb Ha TOMY,
LLLO HEHACTaHHA HaA3BMYaMHOI MOAIT BYAO «OCHOBHOO
nepeaAyMoBORO» YKAAAEHHS poroBopy [4, ¢. 65]. Y pos-
FASIHYTIM cUTyauii MOXHa roBoput abo npo Te, Lo
6OPXHUK He MpuiMaB Ha cebe Takoro puauky, abo
npo Te, WO CyA Ma€e NpaBo 3HATW 3 HbOTO AAHUM PUBUK
yepes Moro Hap3BMYaMHY OBTAXAMBICTD.

Y BeAuKoOpUTaHii 3aCTOCOBYETLCA AOKTPMHA
«bpycTpaLii» (BTPaTM AOFOBOPOM CBOro CeHcy). AaHa
AOKTPMHA 3aCTOCOBYETbCS TIAbKW Y BUMAAKAX, KOAM
BMKOHa@HHSA AOTOBOpPY BUSIBUAOCH HEMOXAMBWM BHa-
CAIAOK 3armnbeni (3HULWIEHHA) 06’ekTa AOroBiIPHOro
3000B’A3aHHsI 6€3 BUHM CTOPIH. Y TakMx BUNAAKaX CYA
NpUMae y BiAHOLLEHHI CTOPIH CMpaBeAAMBE i PO3yM-
He (just and reasonable) pilleHHA, AKOro BMMarae
HOBa CWTyauisl. Take pilLEHHS CyA MOXE MPUUHATK
TiAbKM B TOMY BMNAAKY, SIKLLO 3MiHa 06CTaBWH He NiA-
naAae niA BU3HAUYEHHS «TOro, WO PO3yMHO BepeTtbes
AO yBarn» (normally considered) pusuky. IHWKX 3aco-
6iB NpaBOBOro 3axMCTy B CUTyalii 3mMiHW 0BCTaBWH,
KpiM 3a3HauYeHOro, aHrAICbKke MPaBo He HAAAE.

®paHuy3bke MpaBoO, 3a 3araAbHWUM MpaBu-
AOM, HEOXo4ye WAE Ha 3MiHy yMOB AOrOBOpPY, HaBiTb
KOAM OOCTaBMHM 3MiHWAMCB. TPUHUMN BMKOHAHHSA
3060B’A3aHb Ma€ NPIOPUTET NepeA No30BaMU ex post
modify 3a AekiAbkOMa BUKAKOUEHHAMMW. Tak, nyOAiuHi
AOTOBOPU MOXYTb BYT1 3MiHEHI ab0 po3ipBaHi CyAOM;
AOTOBip MOXe 6yTM 3MiHEHUH, AKLWO 06CTaBUHa, IO
CTOITb Ha LLAAXY BUKOHAHHSA 3000B’SI3@aHHA, HEMOX-
Ha byno nepepbaunTu: Hanpukaap, nicas Mepuoi Ta
Apyroi CBITOBWX BillH NapAaMeHT AO3BOAMB CyAaM 3y-
MUHATA AOTOBOPU, SIKi ByAM YKAAAEHI A0 noYaTKy ByAb-
AKOT 3 LMX BiliH.

Y LLBeLjii MOXAMBICTb 3MiHWM AOTOBOpPY Y 3B’'A3KY
i3 3MiHOIO 0OCTaBUH PEryAOETbCS CT. 36 3aKOHY Npo
porosopu (Act of contracts). BkazaHOt0 HOPMOLO cyay
HaAaHO NpaBO 3MiHIOBATU AOMOBIP Ha BUNAAOK, KOAU
3000B’A3aHHS AASI OAHIET i3 CTOPIH CTAe HeBUNpPaBAa-
HO OOTSXAMBUM, HaMNpPWKAAA, KOAM 0BCTaBWMHU 3Mi-

HUAUCb BXE MICAA TOrO, K AOrOBip HabyB CUAM, CyA
BMNpaBsi 3MIHUTU AOTOBIP SIK MOBHICTIO, TaK i OKpPeMi
MOro MOAOXEHHS.

[Tanicbke NpaBoO Hapa€e CTOPOHI y AOrOBIPHOMY
3060B’A3aHHI MOXAMBICTb PO3ipBaTU AOrOBIP y TOMY
pasi, AKLLO MOro BUKOHAHHA CTAaE HAAMIPHO OBTAXAM-
BUM (CKPYTHMM) BHACAIAOK HenepepbaveHux obcta-
BUH [D, c. 80].

BianoBiaHO a0 cT. 652 LK YKpaiHu, icToTHa 3Mmi-
Ha 06CTaBUH, 3 AKMX CTOPOHU BUXOAMAW NPU YKAGAEH-
Hi AOroBOpY, € MIACTABOO AAA MOro 3miHWM abo posi-
pBaHHSA, AKLLIO iHWe He nepepbaveHo AOroBopoM abo
He BMNAMBAE i3 cyTi 3060B’A3aHHA. [pKu LbOMY 3MiHa
06CTaBUH BUM3HAETLCA ICTOTHO, KOAU BOHU 3MiHUAK-
CSl HACTIAbKK, LLLO, AKOW CTOPOHM MOTAK Lie PO3YMHO
nepeabaunTn, AOroBip B3arani He 6yB 61 HUMU yKAa-
AEHWIA abo ByB 61 yKAAAEHWI Ha YMOBaX, LLIO 3HAYHO
BiAPI3HAOTLCA.

AKLWO CTOPOHWM He AOCSrAM 3rOAWM LLOAO MNpPU-
BEAEHHSI AOTOBOPY Y BIAMOBIAHICTb 3 0BCTaBUHAMM,
AKi ICTOTHO 3MiHWMAMCB, ab0 LLOAO MOro PO3ipBaHHS,
poroBip moxe 6yTW posipBaHWi, a 3 MiAcTaB, BCTa-
HOBAEHUX 4. 4 cT. 652 LIK YkpaiHn, - 3MiHeHul 3a
PilLEHHAM CyAy Ha BMMOTY 3aiHTEpeCcoBaHOi CTOpO-
HW 3@ HaAABHOCTI OAHOYACHO TakMX YMOB: Y MOMEHT
YKAQAEHHA AOrOBOPY CTOPOHW BWMXOAMAM 3 TOrO, LUO
Taka 3MiHa obcTaBWH He HacTaHe; 3MiHa 06CcTaBUWH
3yMOBAEHa MpUUnMHaMM, AKi 3aiHTepecoBaHa CTOpo-
Ha HEe MOrA@ YCYHYTW MIiCASl iX BUHUKHEHHSA MpU BCIiK
TYPOOTAMBOCTI Ta 06aUHOCTI, AKi Bip Hel BUMaraaucs;
BMKOHAHHA AOrOBOPY MOPYLWMAO 6 cniBBiAHOLWEHHS
MaWHOBMX iHTEPeCiB CTOPIH i No3baBuAO 6 3aiHTep-
€CcoBaHy CTOPOHY TOro, Ha L0 BOHA po3paxoByBana
NPV YKAAAEHHI AOFOBOPY; i3 cyTi pooroBopy abo 3BuUa-
iB AIAOBOrO 060POTY HE BWUMAMBAE, LLO PU3UK 3MiHU
06CcTaBUH Hece 3aiHTepecoBaHa CTOPOHa.

Tak, 3miHa AOroBopy Yy 3B’AA3KY 3 ICTOTHOIO 3Mi-
HOlO OOCTaBMH AOMYCKAETbCA 3@ PIlLEHHSAM CyAy Y
BUHATKOBUX BMMAAKaX, KOAW PO3ipBaHHS AOrOBOpPY
CcynepeunTb CycniAbHUM iHTepecam abo MOTArHe AAS
CTOPIH LLIKOAY, IKa 3HAUYHO NepPEeBMULLIYE 3aTpaTu, Heob-
XiAHI AN BUKOHAHHSI AOFOBOPY Ha YMOBaX, 3MiHEHNX
CYAOM.

Y pasi posipBaHHS AOrOBOPY BHACAIAOK iCTOTHOT
3MiHM 06CTaBUH CyA, Ha BUMOrY ByAb-SIKOT i3 CTOPIH,
BU3HaYa€ HaCAiAKM pPO3ipBaHHSA AOrOBOPY BUXOAAYM 3
HeobXiAHOCTI CNpaBeAAMBOrO PO3MOAIAY MiX CTOPOHa-
MW BUTPAT, NOHECEHUX HUMU Y 3B’SI3KY 3 BUKOHAHHSM
LbOro AOroBOpY.

BianosiaHo 4. 3 c1. 653 UK YKpainu y pasi 3mi-
HW abo posipBaHHA AOrOBOPY 30060B’A3aHHS 3MIiHHO-
€Tbcsl abo MPUNUHAETbCA 3 MOMEHTY AOCATHEHHS
AOMOBAEHOCTI NMPO 3MiHy abo pPOo3ipBaHHA AOrOBOPY,
AKLLO iHWe He BCTAHOBAEHO AOrOBOPOM uW He 00y-
MOBAEHO XapakTepom MHOro 3miHuW. AKLLO AOroBip
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3MiIHIOETbCA ab0 PO3PUBAETLCS Y CYAOBOMY MOPSIAKY,
30060B’A3aHHA 3MIHIOETbCA ab0 MPUNUHAETLCA 3 MO-
MEeHTY HabpaHHSA pilleHHAM Cyay NPo 3MiHy abo posi-
pPBaHHA AOrOBOPY 3aKOHHOI CUAMU.

TakMM UMHOM, AOTOBIpP MOXe OyTU POo3ipBaHUM
ab0 3MiHEHWI, OCKIAbKM CTOPOHW HE MOTAM PO3YMHO
nepepabaunTv BIANOBIAHI PU3UMKKM NPU MOFO YKAAAEHHI
ab0 OCKiAbKM NPUNHATUI BOPXHUKOM Ha cebe pu3mnK
BUABMBCA HAA3BMUYANHO OBTSXAMBUM i B Byab-ikOMy
BUMNAAKY ICTOTHO NOpYLIyE ManHOBI iHTEPECH OAHIET 3i
CTOPIH.

HeBWKOHaAHHA OPUAMYHOTO 0600B’A3KY, MOPY-
LLIEHHSA AOrOBIpPHOro 3000B’A3aHHS HAHOCWUTb yAApP
no MaMHOBIN cdepi YNOBHOBaXEHOi 0Ccobu. Takum
UMHOM, PU3UKKU HEBUKOHAHHA abo HEHAAEXHOro Bu-
KOHaHHS 3060B’sI3aHHA HECE KPEAMTOP, Xoua 6 Tomy,
L0 camMe BiH Ma€ iHTepec y BWKOHaAHHI 000B’A3KY
60pPXHUKOM. Pa3om i3 TUM UMBiIAbHE MpaBO 3paTHE
y MEBHIN Mipi Nepepo3nOAIAUTU HEBUTIAHI HACAIAKK
NpPaBoOMOPYLLEHHS: NPaBOBKMM 3acob60M Nepepo3noAi-
AY HEBUTIAHUX MaWMHOBWX HACAIAKIB MPaBOMOpPYyLLIEHHS

B iHTepecax cAabKoi CTOPOHU (KPeAMTOPA) € UMBIABHO-
npaBoBa BiANOBIAAAbHICTb.

3 meToto 3abesneveHHst iHTepeciB KpeauTopa
Aitoue UMBIAbHE 3aKOHOAABCTBO YKpaiHW 3akpinu-
AO MPWHLMN 3aXMCTy NpaB KPeauTopa, L0 BUpaxa-
€TbCA Yy Npe3ymnujii BUHW BOpPXHMKA Ta HOpMax Mpo
NIAMPUEMHULBKMK pU3KMK. YactmHa 2 c1. 614 UK
YKpaiHu BCTAaHOBAKOE MPE3yMLji0 BUHU OOpPXHMKA:
BiIACYTHICTb BMHM AOKA3YETbCS 0COOO0I0, IO MOPYLLIK-
Aa 3000B’si3aHHSA. B iHTepecax kKpeauTopa CTaTTeto
549 UK YkpaiHn BCTaHOBAEHA HeyCTOMKa (wTpaod,
MeHs), Aka MOXe BM3HaAYaTUCA K AOrOBOPOM, TaK i
3aKOHOM: AASI CMIAGTU HEYCTOMKM KPEAUTOP HE Mae AO-
BOAMTM 3aBA@Hi 36UTkK (4. 1 cT. 550 LIK Ykpainu), wo
TaKOoX rapaHTye iHTepecu ynoBHOBaXeHoi 0cobu; Tpe-
6a AOBECTU AULLIE NOPYLLEHHSI 3060B’A3aHHS.

BukopucToBytoum pisHi BUAM LMBIAbHO-MPABOBOI
BiANOBIAAABHOCTI (COAiA@PHY, cybcuaiapHy, YacTKOBY,
3a Aii TpeTix 0cib), 3akoHOAABELLb NO-PiI3HOMY YNOPSIA-
KOBYE iHTepecu cyb’eKTiB Ta MO-Pi3HOMY PO3MNOAIASE
PU3UKK NPaBONoOpPYLLUHMKA.
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SACTEPE)XXEHHA NPO HESMIHHICTb OBCTABUH AOIFOBOPY TA ®OPC-MAXXOP Y LUBINbHOMY MPABI

YKPAIHU

Y cTatTi AOCAIAXKYHOTLCA MPaBOBi BIAHOCUHU, WO BUHUKAKOTL Yy 3B’A3KY i3 iMMIAEMEHTALLIED HOPM MiXXHAPOAHUX
NPaBOBUX aKTIB LLLOAO ICTOTHUX 3MiH 06CTaBMH Ta GOPC-MaXOPHKX 3acTepexeHb. [paBoBi HACAIAKM BNAMBY HEFATUBHUX
HaCAiAKIB 06’EKTMBHOMO xapakTtepy, A0 AKWX HanexaTb HernepebopHa cuaa Ta ii Pi3BHOBKUA — GOPC-Maxop NpoaHaAi3o-

BaHi y cTaTTi.

KAouoBi croBa: 3acTEPEXEHHS NPO HE3MIHHICTb 06CTaBMH AOFOBOPY, GOPC-Maxop, 3MICT GOpPC-MaxopHOro 3a-

CTEPEXEHHS, HAaCAIAKM HOPC-Maxopy.

MenbHUK Onbra OneroBHa

OroBOPKA O HEU3SMEHHOCTHU OBCTOATEALCTB AOFOBOPA U ®OPC-MAXXOP B FrPAXKXAAHCKOM MPABE

YKPAUHDI

B cTaTbe MCCAEAYHOTCA NPABOBbIE OTHOLLIEHWS, BO3HUKAIOLLME B CBA3W C UMMNAEMEHTALMEN HOPM MEXAYHAPOAHbIX
MPaBOBbIX AKTOB OTHOCUTEALHO CYLLIECTBEHHbIX U3MEHEHWI 0BCTOATEABCTB U GOPC-MAXOPHbIX OrOBOPOK. MpaBoBbie
MOCAEACTBUA BAUAHUA HEraTMBHbIX MOCAEACTBUIA OObEKTUBHOMO XapaKkrepa, K KOTOPbIM OTHOCATCA HENpPeoAOAUMast
CUAA 1 ee Pa3HOBUAHOCTb — GOPC-Maxop NpoaHaAU3UpPOBaHbl B CTATbE.

KaloueBble CAOBa: OrOBOPKA O HEW3MEHHOCTM OBCTOSITEABCTB AOroBopa, GOPC-Maxop, COAepXaHue ¢opc-

Ma)OPHOM OrOBOPKM, MOCAEACTBUA GOpC-Maxopa.
Melnik Olha Olehivna

CLAUSULA REBUS SIC STANTIBUS AND FORCE MAJEURE CLAUSE IN CIVIL LAW OF UKRAINE

We examine the legal relations arising in connection with the implementation of foreign trade contracts when
unfavorable changes in the circumstances occur. The forms of such changes in the circumstances and their economic
impact are analyzed, along with the means of contractual regulation that minimize the damage caused by the changing

circumstances to the parties of the contracts.

Keywords: Clausula rebus sic stantibus, force majeure, content of the force majeure clause, effects of force-

majeure circumstances.



