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YAK 347.122:96 (477)

Maeaiw NMNaBno BacuaboBuu,
3p00yBay KadeApu UMBIABHOIO Npasa

HauioHanbHOro yHiBepcuteTy «OpecbKa FOpUANYHA aKaAeMist»

CYB’EKTU HAAQAHHA OPUAUYHOI AONOMOTU

MoctaHoBKa npobaemMH. 3 aKTMBHMM PO3BU-
TKOM PUHKOBWX BIAHOCUMH Ta AEMOKpaTM3aLielo yKpa-
THCbKOIO CyCMiAbCTBa HaAQHHSA FOPUAMUHOI AONOMOTH
CTa€ BCE aKTyaAbHIiLULMMKW. 3aKOHOMIPHOIO peaKLiero
Ha Taky noTpeby cTano pi3ke 30iAbLUEHHS KiAbKOCTI
cy6’exTiB HapaHHA NPaBoOBOi AONOMOTrU. [03UTUBOM
UK YkpaiHu € HafABHICTb MOAOXEHb MPO AOrOBIpHY
cBOOOAY, @ TAKOX 3aranbHMX MOAOXEHb NPO HaAaH-
HA HOPUAMYHOI (NpaBoBOi) Aonomoru. [pote YuH-
HE LMBIAbHE 3aKOHOAABCTBO HE MICTUTb MPaBOBOI
MOAEAI AAA PETYAIOBAHHSA BIAHOCWMH LLIOAO HaA@HHSA
FOPUAMYHOI AOMOMOIM 3 ypaxyBaHHAM iX BiAMIHHMX
0COBAMBOCTEN.

XUTTA KOXHOI AtOAMHW HeMOXAMBa 6e3 3Bep-
HEHHS 3a AONOMOIOK AO HOPUCTIB, 3 METOK 3axXUCTy
CBOIX NpaB Ta iHTepeciB. Bce yacTille rpomaasiHni cTa-
AY 3BEPTATUCA 3a AOMOMOTOI0 AO KOMMaHIK, ki Haaa-
HOTb FOPUAUUYHY AONOMOTY Ha NPOdECiHIN OCHOBI.

OUiHIOOUYM CyYaCHMIA CTaH KOHLENTYaAbHUX PO3-
pobOK B LK cdepi, NoTpibHO BU3HATK, NepLl 3a BCe,
LiHHICTb HAyKOBUX iAEM BYEHWX-LUMBIAICTIB NPO Mpu-
poAy HOPUAMYHOI AOMOMOIM SIK O6’€EKTa LMBIABHUX
npa., a TaKoX AOrOBiPHMX MPaBOBIAHOCKH 3 NPUBO-
Ay Hap@HHA FOPUMAMYHOI AOMOMOTK. TakoX iCHYe 3Ha-
YHa KiAbKiCTb POOIT LLLOAO OKPEMMX BUAIB AOTOBIPHMX
3000B’A3aHb 3 NPUBOAY HAAAHHS AEAKMX FOPUAMYHMX
MOCAYT, 30KpEMa HPUAMYHOI ponomoru. Tpote y Bi-
TUMBHSHIM NPaBOBIN AiTepaTypi HE Ma€e IPyHTOBHMX
HayKOBWX Mpallb 3 BUCBITAEHHA O0COOAMBOCTEN AOTO-
BOPIiB NPO HapaHHA Ta MPUMUHEHHST FOPUAMUHOI AO-
NMOMOTK, OCKIAbKM Ha CUCTEMHOMY PiBHI NpobAaema us
paHiwe He AOCAIAXKYBaAaCh.

CtaH pAoCAipAKEeHHA TeMU. CHOPMYAbOBaHI B Ha-
YKOBIW CTaTi pe3yAbTaTi AOCAIAKEHHS I'PYHTYIOTbCA Ha
npausax ykpaiHCbKMUX i POCIMCbKUX BUEHWX-IOPUCTIB pa-
AAHCBKOTO i Cy4acHOro nepioAiB B raaysi LMBIAbHOIO
npaBa: O. B. A3epu, H. C. KysHeuoBoi, B. B. Ayus,
A. C. Aosrepra, . M. LeBueHko, C. M. bepBeHo,
B.A.BacunabeBoi,P.A.MaiaaHuka,Y.H.AzimoBa, M.M.
CibinboBa, €.0. XaputoHoBa, H. O. CaHiaxmeToBOI,
. A. OcetuHcbKoi, M. B. KpotoBa, B. I. Oatoxu,

K. A. Kapuescbkoro, 0.C. lodde, A.l. Menepa, M.1.
BpariHckoro, B.B. BitpsaHckoro, O. M. LLlyKoBCbKOI,
C. H. bpatycs, A. KO. KpacaBuikoBa, 0. K. ToacToro,
M. B. TopaoHa, E. A. CyxaHoBa Ta iHLLIMX AOCAIAHUKIB
npaBa BAACHOCTI.

MerToto cTatTi € BU3HAUEHHA cyb’eKTIB HapQHHS
FOPUAMYHOI AOMOMOTM, aHaAi3 YMHHOIMO 3aKOHOAAB-
cTBa YKpaiHW, TEOPETUYHUX Ta MPAKTUUHUX NPobOAEM,
LLLO BUHMKaIOTb Yy i cdepi.

BuknapeHHA OCHOBHOro martepiany. CbOropHi
B yMOBax AMHaMiYHO MIHAMBOrO 3aKOHOAa@BCTBA |
PO3BUHEHOT BIOPOKPATUUHOI CUCTEMMU AOAMHI, AKA HE
Mag€ cneujanbHOi HOPUAMYHOI OCBITH, Henerko ByBae
30PIEHTYBATUCA Y BUHUKAKOUUX HOPUANYHUX NUTaH-
HSIX | BIACTOATK CBOI iHTepecK. LLLo6 yHUKHYTH 3aBUX
npobAaeM, Kpalle BCbOro CBOEYACHO 3BEPHYTWCA 3a
HOPUAMYHOID AOMOMOIOK A0 daxiBLIB HPUAUUYHOIO
areHTcTBa.

FOpuanuHa aonomora B YKpaiHi BKAKOYAE: npa-
BOBI KOHCYAbTALT (IK TMCbMOBI, Tak i YCHi); MIATOTOBKY
BIANOBIAHWUX FOPUANYHUX Ta NPOLECYAaAbHUX AOKYMEH-
TiB AAST HAAAHHSA B PIi3Hi IHCTaHUIT (3aAB, B TOMY YuC-
Ai MO30BHMX, CKapr, KAONOTaHb, NPETEH3iN, 3anuTiB,
yroa, AOroBopiB TOLLO); CYAOBY AOMOMOTrY; NpeAcTaB-
AEHHS IHTEpPEeCiB rpOMaAsH y pPi3HUX HECYAOBMX Opra-
Hi3alifax Ta ycTaHOBaXx; lOPUAMYHY AOMOMOry B Oyab-
AKWUX NeperoBopax.

Xouya OCHOBHWI PETIOH HAaAaHHS MPaBOBOI AOMO-
Moru YkpaiHa, A0 KOMMETEHLi ¢paxiBLiB BXOAWTb Ta-
KOX HapaHHSA MiXXHAPOAHOI NPaBOBOI AOMOMOTH.

HOpuanuHa ponomora HapaeTbCA rpoMapAHam
3 B6aratbox NUTaHb TakKx AK: XXMTAOBE NpaBo (y TOMy
YKCAI 3aXMCT NpaB NanoBWKIB); CiMelHe NpaBo (CKAa-
AAHHS LUAKOBHMX AOTOBOPIB, PO3AIA MalHa); cnaskoBe
npaBo (BM3HaHHA NpaB BAACHOCTI B NMOPAAKY CMaAKy-
BaHHSA, NUTaHHS NOB’A3aHi i3 3anoBIiTOM); NoAaTKOBE
npaBo; TPYAOBE MpaBo; KPUMiHAAbHE NPaBO; CTATHEH-
HA NeHi, 6opris, BIALLKOAYBAHHS LLUKOAMW; 3aXMUCT YECTi,
riAHOCTI Ta AIAOBOI penyTaLlii; 3aXMCT iHTEPECIB KAIEHTa
B cnpaBax, noB’a3aHux 3 ATI; Towo.

MNpaBa i cBOOOAU AOAMHUW Ta rapaHTii ix 3abeane-
YEeHHS 3aAexaTb Bip HAABHOCTI | AIEBOCTI AepXXaBHOro
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MexaHi3My, BaXAUBE MiCLE B AKOMY MOCIAGE MOXAU-
BiCTb rPOMaAsiH CBOEYACHO OTPUMATHU KBaAipikoBaHy
FOPUANYHY AOTIOMOTY.

HeobxiaHICTb OTPUMAHHS TPOMaAsiHaMU  OpPU-
AVUHOI AOMOMOIM BMHWMKAA Pa30oM i3 3apOAXKEHHAM
UMBIAI3aLji. Ha nepLlimx CTyneHsx cycniAbHOro po3Bu-
TKY, KOAM MPaBOBi HOPMU € NPOCTUMMU i AOCTYMHUMMU
AN BiAbLLOCTI FpOMaAasiH, OCTaHHI MOXYTb BUpIiLLyBaTH
CBOi CrpaBu camMmocCTiiMHO, 6e3 CTOPOHHbLOI AOMOMOTrH
[7,c.21]. Ane 3 PO3BUTKOM KYyABTYPU XMUTTEBI BIAHOCH-
HW CTatoTb BCe BiAbLL PiI3HOMAHITHUMM i BiAbLL 3amnAy-
TaHUMW, WO MPU3BOAUTL A0 YCKAAAHEHHST FOPUAUUYHUX
HopmMm. Tomy BaraTtbom ocobam CTae CKAAAHO Camo-
CTiMHO BMpilLyBaTW CBOI CMpaBM, i BUHUKAE HEOOXiA-
HIiCTb Y AOMOMO3i AKOAMHM, ika AoBpe O3HaMOMAEHa
3 HOpMaMu MaTepiaAbHOro npasa Ta GopmMamu npo-
Lecy, TO6To BUHWKAE coljanbHa notpeba B 0COOAMBIN
rpyni oci6, fki 6 cneuiaAbHO 3aMMaAUCsH BUBYEHHSIM
3aKOHIB i MOTAM HapaBaTW FOPUAMUHY NIATPUMKY abo
3AIMCHIOBATM NPaBO3acTynHUUTBO [7, ¢. 16].

Y Halw 4Yac iHCTUTYT HOPUAMYHOI AONOMOTU He
TiAbKM HE BTpPaTMB CBOrO MpW3HAuYeHHs, ane W Habys
iHWoOro 3abapBAEHHS, 30iAbLUMBLUM BNAMB Ha XMUTTA
rpomMaasH. Caip 3a3HauuTH, WO, AK | paHiwe, SKiCTb
HaAa@HHS FOPUAMYHOT AONOMOT U, @ BIANOBIAHO | PE3YAb-
TaT, Ha KUK Po3paxoBye 0coba, sika noTpebye Takoi
AOMOMOTH, LIAKOM i MOBHICTIO 3aAexaTb Bip cyb’ekTa,
AKMI Tl Hapae (TO6TO GaKTUUHO MAETLCS MPO AKICTb Ta
edEKTUBHICTb HAAAHHSA FOPUAMYHOI AOMOMOTK).

MK  MOBHICTHO  MOrOAXYEMOCb 3  AYMKOHO
A. B. CepebpnakoBa, WO MNip AKICTIO HapaHHA HOpW-
AVUHOI AOMOMOTM CAiA PO3YMITU MPaBUAbHICTb TPaK-
TyBaHHA Ta 3aCTOCYBaHHSA MpPaBOBMX HOPM, @ TakoX
«HOPUAMYHY FPAMOTHICTb» CKAGAAHHA MPOLECYanbHUX
AOKYMEHTIB. [lip ePEeKTUBHICTIO X FOPUAMYHOI AO-
NMOMOIM PO3YMitOTb AOCATHEHHA METU 3axucTy (Bu-
npaBAaHHS, NOM AKLWEHHA NoKapaHHA Towo [15. c.
56]. A ToMy came HasiBHICTb HaAEXHOI KBaAidikaLii
y cyb’ekTa, AKUI il HApaE, BUCTYNae nepeaymMoBOO
AKOCTI Ta ePEKTUBHOCTI LLIET AONOMOTU.

AHani3 icTopil AepxaBu Ta nNpasa YKpaiHu Ta 3a-
pYy6iXHUX KpaiH, TEOPETUUHMX Ta HOPMATUBHUX AXE-
PeA KOHCTWUTYUIMHOrO, KPUMIHAAbBHOTO, LMBIABHOIO,
aAMIHICTpaTMBHOIO NpaBa CBIAYMTbL MPO Te, WO MPo-
TAOM CTAHOBAEHHS IHCTUTYTY 3aXMCHUKa Ha NpaKTuLi
chHOpMyBaNOCS YOTUPU OCHOBHMX MIAXOAM MPO AOMYCK
TiET UM iHWOT 0c0BM AN HAAAHHA FOPUAMUYHOT AOMOMO-
T UM BAIMCHEHHS 3aXMCTY NPU NPUTATHEHHI 0COBM AO
FOPUANYHOI BiANMOBIAAQABHOCTI.

BianoBiaAHO AO MepLIOro niaAxoAy, HapaBaTtu OPU-
AMYHY AOMOMOrY HaceAeHHIo abo 3aicHoBaTU 3a-
XMCT MOrAa Byab-Aka ocoba. Takuii iHCTUTYT 3axmcCTy
iCHyBaB y KMIBCbKil Pyci, A€ pOAb 3aXUCHUKIB y Cyaax
BUKOHYBaAAW PiAHI | MPUATEAI CTOPIH: «MOCAYXU» — CBIA-
KM MOPAAHOIO XWUTTA O0OBWMHYBAY€HOro, «BUAOKM» —

CBiAKM BUMHEHOTO CTOPOHOM abo cnipHoro dakxTy [7,
c. 32].

AK IHLWKWI NPUKAGA TAKOI MOAEAI 3aXMCTY MOXHa
HaBECTU 3AIMCHEHHSA MNPaBO3acTynHUUTBA Yy nepioa
MOAbCbKO-AUTOBCBKOI AOBOM  (3anpOBaAXeEHHs Mar-
Aebyp3bkoro npaBa Ta MNPUMAHATTA B MOAAAbLLIOMY
/AVTOBCBKOIO CTaTyTy, LLO AifiB HA YKPAiHCbKMX 3EMAAX
A0 1842 p.). Tak, y po3aini UeTBEpTOMY 3a3HaUYeHOro
aKTy 6yAO BCTAHOBAEHO, IO 3aXUCHUKOM («MPOKypa-
TOpOM») MOrAa ByTW KOXHa BiAbHaA AHOAMHA 3@ BUHAT-
KOM AYXOBHMX OCib Ta CyAOBOIo NepcoHany 3aMKOBMX
i 3eMCbKMX CYAIB Y CBOIX OKpyrax. Kpim Toro, caip 3a-
3HAUUTK, WO AASI 3AIMCHEHHS 3aXUCTy y cnpasi npo-
KypaTop MOBWHEH OyB HapaTU CyAAI MMCbMOBUM AO-
KYMEHT, a AKLWO nip3axMcHa ocoba Oyna npucyTHA
B CYAi, TO BOHa AMLLE YCHO Ue NniaTBepAXyBana. AAd
3ax1CTy YOOrnx AHOAEN, BAIB | CUPIT, AKi HE MorAK 3a-
xuuwaTtu cebe camocTiliHo, byB nepeabaueHuin cneui-
aAbHWUI ynopsaHKK [7, ¢. 33].

MoaibHMIA crnocib® BUpilLEHHA cnpaBu NPO Ha-
AAHHA IOPUAMYHOT AOMOMOrM BiAHOBUBCA B YKpaiHi y
3B’A3KY i3 CTaHOBAEHHAM PapfaHCbKOI BAAAM i, BiANO-
BiAHO, i3 3aMpoOBaAXEHHSM HOBUX MOAITUYHKX Ta NMpa-
BOBWX iIHCTUTYTIB Y CyCMiAbCTBI. Y Auctonaai 1917 poky
Aekpetom Ne 1 «O cyae» 6yAn ckacoBaHi opraHu, Lo
3AIMCHIOBAAM NpPaBO3acTOCyBaHHS Ta MPaBOCYAAA Y
AOPEBOAOLIMHUI nepioa. 3'SBUAUCH PAASHCBKI CyAM,
A€ NPOBaAXEHHS y cnpaBax roOAOBHUM YMHOM Biaby-
BaAOCb He Y BiANOBIAHOCTI i3 3aKOHOAGBCTBOM, a «pe-
BOAIOLIMOHHOW COBECTBIO M MPOAETAPCKUM CO3HAHU-
em» [8]. Y aKOCTi Ik 3aXMCHUKIB, TaK i NPeACTaBHUKIB
06BMHYyBaY€HHA MOTAM BUCTYNaTh byab-aki ocobu, Ko-
TPi MaAu rPOMaAAHCHKI npaBa. AAA PO3TAAAY CKAAA-
HWX CpaB iCHYBaAWM PEBOAIOLINHI TPMOYHaAK, Ae ByAm
CTBOPEHI KOAETiT NpaB0O3acTynHUKIB (0Ci6, aKki 6axanu
AOMOMOITU PEBOAIOLLIMHOMY MPABOCYAAID | MaAu pe-
koMeHAaUii Paan pobIiTHUUMX, COAAAGTCbKMX Ta CEAsH-
CbKUX AenyTariB).

B VYKpaiHi, nepwum TakMM 3aKOHOAQBYMM
aktom Oyna noctaHoBa HapopHoOro cekpetapiaty
YKpaiHcbkoi HapoaHoi Pecnybaiku Bia 04.01.1918
poKy «[1po BBEAEHHSI HAPOAHOTO CyAy», CT. 18 fAKoi 3a-
3Havana, Wo «06BMHYyBaYaMu i 3aXUCHUKaAMU B CYAI i
Ha nonepeAHbOMY CAIACTBI MOXYTb ByTH yci rpomaas-
HK, AKi pocsaran 18 pokis» [20]. LlikaBum € Ton dakT,
wo PapsiHCbKa Aep)XaBa BM3HABaAa sk TPOMaACbKe
00BMHYBaY€EHHA, TakK i FPOMaACbKMIM 3axXMCT OCHO-
BHMM GOpMaMM NpaBo3acTynHULUTBA, AKi 36eperamcs
A0 90-x pokiB XX cT. [15, ¢. 63]. |, AK HaACAIAOK, pe-
3yAbTATOM TaKMX HOBOBBEAEHb 3 NMUTaHb CYAOQYCTPOLO
Ta CyAOUMHCTBa CTana dopMaAisalis npaBa Ha 3aXUCT
Ta OTPMMaHHSA KBaAidiKoBaHOT FOPUAMUYHOI AOMOMOTH.

CbOropHi Taka MOAEAb iHCTUTYTY MpaBo3acTyn-
HUUTBa 3beperaacs AvLLEe y KpUMiHaAbHOMY NPOLIEC,
Ae 6AU3bKI poanYi, onikyHM abo NikAnyBaAbHUKKW 06BM-
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HyBauyeHoro, MiACyAHOro, 3aCyAXeHOro, BUNpaBAaHoO-
r0 MOXYTb BUCTYMATWU SIK 3aXUCHUKKU Yy KPUMIHAABHIN
cnpasi. LIMBiAbHE 3aKOHOAABCTBO TakOX AO3BOAAE Y
BCTAHOBAEHMX 3aKOHOM BUMaAKax 3AIMCHIOBATU 3a-
XUCT BAM3bKMM poAMYaM, ane OCTaHHI BUCTYMNatoTb AK
3aKOHHI NPEACTAaBHUKM CTOPOHMU i iX Al MatOTb Npsami
FOPUAMYHI HACAIAKM AASE 0CODM, uMi iHTEepecKu 3axu-
waroTbes (TOBTO iX Al NPUPIBHIOKOTLCA AO Al camoi
0C06M). 3aXMCHUK TAaKOX 3AIMCHIOE 3aXUCT 3aKOHHMUX
iHTepeciB 0cobMu, ai€ Bia ii iMeHi, ane He 3aMiCTb Hei.

Taknm YMHOM, MOXHA AIMTU BUMCHOBKY, LLO MO-
AEAb IHCTUTYTY 3axMCHMKa, NPU SKIM AAA HapAHHS
FOPMAMUYHOI AOMOMOTU AOMYCKatTbCA ByAb-iKi 0cobM,
HEe3aAeXHO Bip X ¢axy Ta OCBITU, € HEEDEKTUBHOIO
Ta HEONTMMAaAbHOI), OCKIAbKM HE MOXE Y NMOBHOMY
06cA3i 3abe3neunT peanbHy 3MaraAbHiCTb CYAOBO-
ro NPOBaAXEHHS (SK OAHOIMO 3 OCHOBHWX MPUHLKUNIB
CYAOUYMHCTBA) Yy CnpaBax MpO NPaBOMOPYLUEHHS (AK
LUMBIABHOIO 3aKOHOAABCTBA YKpaiHM TaKk i aaMiHicTpa-
TUBHOIO | KPUMIHAABHOTO).

IHWa MOAEAb IHCTUTYTY 3axXMCHUKa NpPeACTaBAe-
Ha Yy BUIMAAAI AOMYCKY AO HapaHHSA HOPUAUYHOI AOMO-
MOTIU AEPXaBHMX YUUHOBHMKIB. Taka MOAEADL «MOCaA0-
BOI apBOKatypu» [7, ¢. 43] cTana BIAOMOIO LLE 3 YaciB
PumMmcbKOi iMnepii, KOAM npaBo3axMCHa AiSAbHICTb
NPUpPiBHIOBaAACA A0 AEPXaBHOI CAYX6M, OCHOBHUMMU
0o3Hakamu AKoi Byna AeTanbHa pernameHTauis pobo-
TW, BIACYTHICTb HE3aAEXHOCTI Ta CaMOoynpaBAiHHA.

Taka X cuUCTeMa HapaHHA OPUAMYHOT AOMOMO-
MM iCHyBaAna Ha no4atky XIX CTOAITTA M y pociicbkomy
KPUMiHaAbHOMY CYAOUMHCTBI. BianmoBiAHO A0 3aKOHO-
AABCTBa TOr0 4yacy MPOKypop i CTPAMYMA BUCTYNaAu
Ha 6oLj 06BMHYBaYeHHS i pa3oM 3 TUM BYAU 3aXMCHU-
KaMW HEBMHHOCTI 0CObM.

B YkpaiHi, BiAnoBiAHO A0 TMMUYACOBOIO NOAOXKEH-
HSI MPO HAPOAHI CyAM | peBoAtOLiMHI TpubyHann YCPP,
npuiHaToro PapHapkomoM  YkpaiHn 14.02.1919
poky, 6yno opraHi3oBaHO KOAErii NpaBO3acCTyMHU-
KiB, YUAEHM AKX oBMpanucs 3 rpoMapsiH, KOTpi Bia-
NnoBiAaAM BMMOraMm, BCTAHOBAEHUM AAA BMOOpPLIB Ta
nepebyBannM Ha AepxaBHi cayx6i [18]. Kpim Toro,
HaAIAEHHA NPOKypopa NOBHOBaXXEHHAMMW LWOAO Mia-
TPUMaHHSA 0BBUHYBaAUYEHHS i 3AIMCHEHHS 3aXWUCTy B
OAHOMY MPOBAAXEHHI MO CyTi MPU3BEAO AO 3aMiHM
IHCTUTYTY 3aXUCTY Ha IHCTUTYT NpeAcTaBHULTBA. LLloao
CbOrOAEHHSA, TO 3AIMCHEHHS 3axuCTy AepXaBHUMMU
UMHOBHUKAMM 3aKPIMNAETLCA HOpMamMu KOHCTUTYLLT
YKpainu (cT. 55), HopMaMm1 LMBIAbHOIO 3aKOAABTCTBA
(ct. 45 UIMK) Ta apAMiHICTpaTUBHOIO CyAOYMHCTBA (CT.
60 KACY). BianoBiaAHO AO 3a3HAYEHUX HOPM MPOKY-
pop 3AIMCHIOE Yy CyAi MPEACTAaBHULUTBO iHTEPECIB Ipo-
MaAsiHWHA abo AepxaBu.

BpaxoBytoun BULLEBMKAAGAEHE, MOXHa BW-
3HAYMTK, WO MOAiIBHA iCTOpPMUYHA MOAEAb HaAAHHS
FOPUAMYHOI AOMOMOTM He BUMpaBaana cebe. Ha nia-

TBEPAXKEHHSA HaLLOi AYMKM HaBEAEMO BWMCAOBAEHHS
I.A. ®OMHMLbKOIO, KOTPMIK 3a3HauaB, WO MNEpPETBO-
ptotoYMCb Ha MocapoBMX Ocib, apBOKaTW BTpavaloTb
HE3aAeXHiCTb Ta CaMOCTIMHICTb, SAKi HeoOXiaHI AAA
«CTIMKOI OXOpPOHMW» AOBIpPEHMX HWomy iHTepeciB [19,
c. 471-483].

HactynHumu cyb’ektamu, 3a AKUMK 3aKpinAto-
FOTbCHA MOBHOBAXEHHS LWOAO HAaAAHHSA FOPUANYHOI AO-
MOMOIM Ta 3AIMCHEHHST 3aXMCTY 3aKOHHUX NPaB Ta iH-
TepeciB 0cobu, € NPEACTaBHUKK BiAbHOI NPOodEeCinHOT
KopnopaLji FpUCTIB — apABOKaTW.

AKWO roBOPUTM MPO PO3BWUTOK IHCTUTYTY aA-
BOKATYpU SIK AISIAbHOCTI, CMIPSIMOBAHOI Ha HapaHHSA
FOPUAMYHOI AONOMOTU, Ha YKpaiHi, To BNepLLe CAOBO
«@ABOKaT» BXUBAETbCA Y NMPOEKTI KOAEKCY YKPaiHCbKO-
ro npaBa «[1paBa, MO KOTOPbIM CYAMTCH MaAOPOCCHUI-
CKUIM HapoA», SKUI TaK i He ByB NPUUHATUIA. Are 3a-
CTOCOBYBaBCS Y MPaKTUUHOMY XMUTTi. BianoBipAHO AO
NMOAOXEHb 3a3HAYE€HOro 3aKOHOMPOEKTY aABOKATOM €
ocoba, fika Mae AOPYUEHHN BiAp KOrocb, BUCTYMAE BiA
MOro iMeHi Ta BIACTONOE iHTepecH y vyxin cnpasi [15,
c¢. 18]. Kpim KBanidikaLiiHUX BUMOT, SiKi BUCYBaAMCS
AO aABOKaTiB, NMPOEKT AQHOIO AOKYMEHTY MICTUB LUe
M €TUYHi BUMOTK, MOHATTA NPO FPOMAACBKY POAb aA-
BOKaTiB, 3a3Ha4yaB MPUHLUUNK OMAATK NpaLji apBOKa-
Ta Ta BCTAHOBAKOBaB BiAMOBIAAGALHICTb 3@ MOpPYLUEH-
HA apBOKaTCbKMx 060B’A3KiB. CbOropHi apBokatypa
YKpaiHu BiANOBIAHO AO CT. 2 3akoHy YKpainu «[1po aa-
BOKaTypy Ta aABOKaATCbKY AiiAbHICTb» Bia 05.07.2012
POKy € HEAEPXABHWMIA CaMOBPSIAHMM iHCTUTYTOM, LLO
3abe3neyye 3AIMCHEHHA 3aXMUCTy, NPeACTaBHULTBA Ta
HaAaHHS HLIWX BMAIB NPaBOBOi AOMOMOIM Ha npode-
CiMHi OCHOBI, @ TaKOX CaMOCTIMHO BUPILLYE NUTAHHS
opraHisaluii i AiAIAbHOCTI aABOKaTypu B MOPSIAKY, BCTa-
HOBAEHOMY UMM 3akoHoM [2, c¢. 18]. Y cT. 6 3akoHy
nepeAniveHi BUMOru, O BUCYBaAKOTLCS A0 OCiO, KOTpi
MOXYTb HaAaBaTW HOPUANYHY AOMOMOTY SIK aABOKaTK:
¢di3nuHa ocoba, Aka Ma€e NOBHY BULLY HOPUANYHY OCBI-
Ty, BOAOAIE A€PXaBHOK MOBO, Ma€ CTax poboTu B
ranysi npaBa He MeHLle ABOX POKIiB, CKAaAa KBaAidi-
KaUiMHMI icnuT, NpOMLIAA CTaXyBaHHA (KPiM BUMNaA-
KiB, BCTAHOBAEHMX UMM 3aKOHOM), CKAAAa NpUCAry
ajABoOKaTa YKpaiHu Ta oTprMana CBIiAOLITBO NpPo npaso
Ha 3aHATTA aABOKATCbKOIO AiSIAbHICTIO. AABOKATOM He
Moxe ByTh ocoba, ika Ma€e HenoralleHy Yu He 3HS-
Ty B YCTAHOBAEHOMY 3aKOHOM MOPSAAKY CYAMMICTb 3a
BUMHEHHSI THXKOro, O0COBAMBO TAXKOrO 3A0YMHY, a
TaKoX 3AOUMHY CEPEAHbOT TAXKOCTI, 3a AKUIA NPU3Ha-
UYEeHO MOKapaHHA y BMAI N030aBAEHHSA BOAI; BU3HAHA
CYAOM HEAIE3AATHOK UM 0OMEXEHO AIE3AATHOMD; MO-
36aBAeHa NMpaBa Ha 3aHATTA aABOKATCbKOI AiIAbHIC-
T, — MPOTSATOM ABOX POKIB 3 AHA MPUNHATTA PilLlEeHHS
NpO NPUNMHEHHA MpaBa Ha 3aHATTA aABOKATCbKOMO
AIINBHICTHO; 3BiAbHEHa 3 MOCaAM CyAAi, MPOKypopa,
cAipvOro, Hotapiyca, 3 AepXaBHOI CAYXOM abo cAyx6u
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B OpraHax MicL,eBoro camMoBpsiAyBaHHA 3a NOpyLUEH-
HSI MPUCATU, BUMHEHHS KOPYNLIMHOIO NpaBoNoOpyLLEH-
HA, — MPOTATOM TPbOX POKIB 3 AHA TaKOrO 3BIAbHEHHS.

MonoXeHHAMKU 3akoHy YKpaiHu «[1po apBOKa-
Typy Ta aABOKAaTCbKy AiSIAbHICTb» BCTAHOBAKOIOTHCA
NPUHUMNKX Ta OpraHi3auiiHi GopmMun AiAAbBHOCTI apBO-
KaTypu, npodeciriHi npaBa Ta 060B’A3KK apBOKaTa,
rapaHTii aABOKATCbKOI AIIAbHOCTI, ONAaTy npadi, Bia-
NoBiAaAbHICTb aABOKaTIB 3a MOPYLUEHHSA BUMOI 3aKO-
HOoAaBCTBa YKpaiHu.

AAS BUBHAUEHHA NPOPECiMHOro piBHA 0Ci6, AKi
MatoTb HaMip 3aMMaTUCst aABOKATCbKOKO NMPaKTUKOHO,
Ta BUPILWWEHHS NMUTAHHSA NPO AUCLMMAIHAPHY BiAMOBI-
AAAbHICTb aABOKaTiB CTBOPHOIOTLCA KBaAidikaLjiMHO-
AVCLIMMAIHAPHI KOMICiT aABOKaTYpH, LLO GYHKLIOHYOTb
Yy CKAAAI ABOX ManaT - aTecTalivHOi Ta AMCUMNAIHaP-
Hoi. LLloAO eTMUYHMX BUMON, AKMM MOBWMHHI BiANOBI-
AaTV apBOKaTW, TO BOHM BM3HaueHi B lpaBuaax ap-
BOKATCbKOI €TMKKM Bip 17.11.12 poKy, 3aTBEpPAXEHI
YcraHoBuMM 3'13A0M apBOKaTiB YKpainu [13, c. 18].

TaknM UMHOM, MOXHa AIMTU BUCHOBKY, LLO Haw-
6iAbLL ePEKTUBHO HOPUAMUHY AOMOMOTY QIBUUHUM UM
FOPUAMUYHUM 0coBaM MOXYTb HapaBaTW CyH’'€KTU, KO-
Tpi He nepebyBatoTb Ha NyBAIUHIN cAYX6i, MatoTb 3Ha-
HHA Y FOPUCMPYAEHLLi Ta BPEryAbOBaHY HOpPMaMK Npa-
Ba perrnaMeHTalito CBOEI AISIAbHOCTI, cCaMe AO SKMX i
HaneXaTb aABOKaTW.

OaHaK icHytoTb i iHWI cyb’ekTH, HapineHi npa-
BOM HaAaHHA HOPUAMUYHOI AONOMOTU, AKi € daxiBus-
MW y rany3i npaBa, ane He BXOASTb A0 MPOPECIHOIO
06’epHaHHA. HapaHHA HOPUMAMYHOI AONOMOrM rpoma-
AsiHam 3 60Ky 0cCib, AKi MaAu HOPUAMYHI 3HAHHSA, ane
He HaneXaAu A0 KOAETIN 3aXMCHUKIB Ta aABOKaTCbKMX
06’epHaHb, Byro xapakTepHuM y XIX cT. ans Pocii i
YKpaiHu y BUTAIAT GYHKLiIOHYBAHHSA IHCTUTYTY NpuBaT-
HUX NoBipeHmMX. Ao i€l kateropii ocib He BUCYBaAWUCb
Taki CyBOpPi BUMOIMU, K AO MPUCAXHUX MOBIPEHMX.
AocTaTHbO 6yAo 6yTW rPaMOTHWM, MPALOKYUM, No-
BHOAITHIM YOAOBIKOM, He BiAAYYEHUM BiA LEPKBU Ta
MaTtu ceptudikar, WO 3aKpinAroBaB cTatyc npuBaTHoO-
ro NOBIPEHOro, KM BUAABABCA 3EMCbKUM 3'i3A0M
ab0 X oKpyxxHMM cyaom [10, c. 92-93].

CboroaHi B YKpaiHi AAA 3aXMCTy NpaB Ta 3akoH-
HUX IHTEPECIB AOMYCKAOTLCS HE AMLLE aABOKATH, @ M
iHWi daxiBui y ranysi npasa. Ao 2000 poky roprUANY-
Ha AOMOMOra Ta 3axMCT MNpaB i 3aKOHHUX iHTepeciB
AK GiI3UYHMX, TaK i HOPUAMYHMX OCIO 3AiiCHIOBaBCS
BUKAKOUHO aABOKaTypoto YkpaiHu. OpHak PilleHHam
KoHcTuTyuinHOro cyay Ykpainm Bia 16.11.2000
poky 3a Nel13-pn/2000 6yA0 BU3HAHO, IO Take Mo-
AOXEHHSI cynepeynTtb HopMaM KoHCTUTYLIT YKpaiHu
Ta MiXHapOAHO-NpPaBoOBMX akTiB. YactMHa 1 cT. 59
KoHCTUTYLIT YKpaiHn roBopuTb: «KOXeEH Mae NpaBo Ha
npaBoBy AONOMOTrY. Y BUNaakax, nepepbayeHmx 3ako-

HOM, LS AOMOMoOra HapaeTbecsl 6e30nAaTHO. KoxeH €
BiAbHUM Yy BUMOOPI 3aXMCHUKa CBOiX NpaB» [1]. Y cT. 6
KOHBEHLUT NPO 3axX1CT NpaB AOAUHU | OCHOBOMOAOX-
HUX cBOOOA [25], paTndikoBaHUx BepxoBHoto Papoto
YkpaiHn 17.07.1997 poky, nepepbavaerbcs npaBo
KOXHOro 3axuuatM cebe camocTinHO abo BMKOPUC-
TOBYBaTW NPaBOBY AOMOMOrY 3aXMCHWKa, BUBpaHOro
HWUM Ha BAACHUI po3cyA. Y «OCHOBHUX MpUHLMNAX, WO
CTOCYHOTbCS POAi FOPUCTIB» [12], NPUMHATUX BOCbMWUM
KoHrpecom OOH 3 nuTaHb NonepeaXeHHs 3A0YMH-
HOCTI | MOBOAXEHHSA 3 npaBonopylHukamu 27.08 -
07.09.1990 pokKy, 3a3HaYa€eTbCs, O KOXHA AOAMHA
Ma€ NnpaBO 3BEPHYTUCA A0 OyAb-SIKOro tOpucTa 3a
AOMOMOTO AAA 3aXMUCTY | BIACTOKOBAHHS CBOIX Npas.
Tomy 6yAO BCTAHOBAEHO, LLIO HapAABaTH HOPUANYHY AO-
MOMOry rpoMaasiHaMm, SKi il NoTpebytoTb, MOXYTb He
AMLLIE apABOKaTH, a M iHWIi ¢axiBuj y raaysi npasa, fAki
MatoTb BULLY FOPUAMYHY OCBITY Ta NPaBO Ha 3AIMCHEH-
HA TaKOro BUAY AIIAbHOCTI.

KpiMm TOro, BULIE3a3HAYEHUM PpilleHHsAM OyAo
BCTAHOBAEHO, LLIO MOAOXEHHS MPO BiAbHWIA BUOIp 3a-
XUCHUKa CTOCYETbCS HE AWLLE OCID, AKi MpUTSraroTbCs
AO KPUMiHAAbHOI BiAMOBIAAABHOCTI, @ MatoTb 3aranb-
HWI XapaKkTep i PO3MNOBCHOAXYIOTbCA Ha BCi BUAM Npa-
BOBIAHOCUH, LLIO BUHMKAIOTb Yy CYCNiAbCTBI Ta NOTpeby-
tOTb 3aXMCTY.

HesBaxatoum Ha Te, WO 3 MOMEHTY BCTAHOB-
AEHHS NPUNKUCY NPO MOXAMBICTb AOMYCKY AO HaAaH-
HS1 FOPUANYHOT pooMoru Byab-AKoro daxiBLs y ranyasi
npaBa MPOMLUAO BXE YMMAAO vacy, i CbOTOAHI cepea
HayKOBLIB Ta NPaBHUKIB He iCHYE EAMHOT TOUKK 30pY 3
LbOr0 NMPUBOAY.

BucHoBkU. Haiibinbll edeKTUBHO HOPUAMUHY
Aonomory GisMUHUM YK FOPUAMYHKUM 0coBaM MOXYTb
HapaBaTh Cyb’eKTU, KOTPi He NepebyBatoTb Ha MyOAiY-
Hil CAYXO0i, MatOTb 3HAHHS Y HOPUCMPYAEHLIT Ta Bpe-
rYAbOBaHy HOpMaMu NpaBa perrnamMeHTaLito CBOET Ai-
AABHOCTI, CaMe A0 SKMX i HaAexaTb aABOKaTw.

Ha Haw noraaa, HanbinbLL ePEKTUBHOLO € HOpU-
AVUHA AOMOMOra, ika HapAAETbCA caMe aABOKaTaMy,
OCKiAbKM B YKpaiHi CbOrOAHI BIACYTHIM npaBOBUI
MEXaHi3M PEeryAroBaHHS Ta KOHTPOAKO 3a AIAABLHICTHO
NMPaBO3aXxMCHWKIB, SIKi HE BXOAATb AO aABOKATCbKMX
06’eAHaHb, L0, B CBOK 4Yepry, MOXe MpU3BECTU AO
HEHaAEXHOr0 BUKOHAHHA OCTaHHIMM CBOIX NMOBHOBa-
XeHb. AAA TOro, 1Wo6 HAapaHHS KOPUANYHOI AONOMOTHU
6yno 6inbLL edEKTUBHUM 3 BOKY 000X BULLEBKA3AHMX
cy6’eKTiB, Ta AN CTBOPEHHSA MiXX HUMKW AODBPOCOBICHOT
KOHKYPEHTOCMPOMOXHOCTI HEOBXiAHO Ha 3aKOHOAAB-
YoMy PiBHi (MPUMHATTAM OKPEMOIO 3aKOHY) 3aKpinu-
T nNpaBa Ta 060B’sI3KM GaxiBLIB y ranysi npasa, siKi
He € apBOKaTaMM, rapaHTii iX AiIIAbHOCTI Ta BUAM BiA-
NOBIAAABHOCTI 3@ HEHAAEXHE BUKOHAHHA OCTaHHIMMU
CBOET NpodEeCiNHOT AISABHOCTI.
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Maeniw MNasen BacuaboBuu

CYB’EKTU HADAHHA IOPUAUYHOI AONOMOTU

B 3anponoHoBaHii cTaTTi po3kpMUBatoTbCst 0COOAMBOCTI LMBIAbBHO-NPABOBOMO PEryAroBaHHA AOrOBOPY HaAaHHSA
FOPUAMYHOI AOTIOMOTIM 3@ 3aKOHOAABCTBOM YKpaiHW. MpK LbOMY HaroAOLWIYETLCS, L0 HaWbiAbLL €PEKTUBHO HOPUAMYUHY
AOMOMOTY GI3UUHUM UM OPUAMYHUM 0cOBaM MOXYTb HapaBaTH Cyb’eKTU, KOTPI He NnepebyBatoTb Ha NyOAIUHIN CAYX6I,
MatoTb 3HAHHS Y FOPUCTPYAEHLIT Ta BPEryAbOBaHY HOPMaMK NpaBa PerAaMeHTaLlit0 CBOET AIIAbHOCTI, caMe A0 AKUX i Ha-
AeXaTb aABOKaTU. [pY LbOMY aKLEHTYETbCA YBara, L0 iCHYIOTb i iHLLI Cy6’eKTU, HAAIAEHI NPpaBOM HAAAHHA HOPUAMYHOT
AOMOMOTHU, AKi € daxiBUAMM y rany3i NpaBa, ane He BXOAATb A0 NPOPECIAHOIr0 06’ eAHAHHSA.

KAtouoBi croBa: AOTOBIp, FOPUAMYHA AOTIOMOTra, Cy6’eKTH HapAaHHSA FOPUAMYHOT AONIOMOTU, AOTOBIP HAAAHHSA tOpU-
AMYHOI AOMIOMOTHU.

Maeauw MaBen BhnapumupoBuu

CYBbLEKTbI NPEAOCTABAEHUA OPUAUYECKOM NOMOLLU

B npepnaraemon ctatbe packpbiBatOTCS 0COBEHHOCTU MpaxAaHCKO-NPaBOBOro PeryAMpoBaHnWsa AOTOBOpa Okasa-
HUSI FOPUAMYECKONM MOMOLLIM MO 3aKOHOAATEALCTBY YKpauHbl. [1pK 3TOM OTMeuaeTcs, uTo Hanbonee apPEKTUBHO tOPHU-
ANYECKYHO NOMOLLb GU3UUYECKUM UAU FOPUANYECKUM AMLIAM MOTYT MPEAOCTaBASITb CyObEKTbI, KOTOPbIE HE HAXOASTCA Ha
ny6AMYHON CAyXDe, UMEIOLLIME 3HAHWUS B FOPUCTIPYAEHLIMW U YPETYAUPOBAHHYO HOpMaMK NpaBa perrnamMeHTaumio CBo-
el NeSITEAbHOCTH, B YACTHOCTU, K KOTOPbIM OTHOCSITCA aABOKaTbl. [1pK 3TOM aKLEHTUMPYeTCA BHUMaHKE, UTO CYLLLECTBYHOT
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n Apyrue CyﬁbeKTbl, HaAEAEHHbIE MPaBOM OKa3aHUA POpVIAI/IHeCKOVI NMOMOLLN, KOTOPbIE ABAAKOTCA CrieunanmctamMu B 06-
AACTW NpaBa, HO HE BXOAAT B MPOdECcCUOHaAbHOEe 06beAMHEHME.

KaloueBble cnoBa: AOrOBOD, HOPUAMYECKAS NOMOLLLb, Cy6'beKTbI OKa3aHuA IOpMAMLleCKOﬁ noOMOLLH, AOrOBOP OKa-
3aHuA POpVIAMLleCKOVI NnOMOLLM

Pavlish Pavlo Vasyliiovych

THE SUBJECTS OF PROVISION OF LEGAL AID

In the article the features of the civil agreement regulating legal aid under the laws of Ukraine are revealed. It is
noted that most effective legal assistance to persons or entities is provided by subjects that are not in public service,
have a knowledge of law and regulated by the law their activity, which is adocates. The attention is paid that there are
other subjects entitled to legal aid, who are experts in law, but not members of a professional association.

Keywords: agreement, legal aid, subjects of legal aid, legal aid agreement.



