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AepeBHuH Brapumup CepreeBuu,

KaHAMAAT FOPUAMUHKUX HAYK, AOLEHT, AOLIEHT KadeApbl FPaxXAaHCKOro npasa
HaunoHaAbHOro yHuBepcuteTa «Opecckas FopUAMUYECKAs akapeMuUs»

OYHKUUN N UX KNACCUDPUKALUNA B TPAKAAHCKOM

NMPABE YKPAUHDI

MoctaHoBKa npobAeMbl. AKTYaAbHOCTb TEMbI
MUCCAeAOBaHUS 0BYyCAOBAEHA OTCYTCTBUEM EAMHOM
NO3WLMKU YUEHbIX MO BOMPOCY OYHKLMA TpaxAaH-
CKOro mnpaBa, a TakXe MX Kanaccuodukauum. B ocHo-
BHOM MOA OYHKUMAMM TpaxXAaAHCKOro mnpasa Mo-
HMMAOT OCHOBHbIE HamnpaBAEHUA €ro AencTBus
Ha 06LWEeCcTBEHHble OTHOLUEHUs. [paBo B LEAOM
BbIMOAHSIET ABE OCHOBHbIE OYHKLMU: PEFYAATUBHYIO
N OXpPaHUTEABbHYHO. paXAaHCKOe MPaBO BbIMOAHAET
Te Xe QYHKLUMWU, HO KOHKPETU3MPOBAHHbIE MPUMEHMU-
TEABHO K 0COBEHHOCTSIM NpeAMeTa U MeToAa AAHHOWM
oTpacAuM npasa.

LleAblo MCCAeAOBaHUA SIBASETCS ONPeAENeHne
MOHSATUSA, COAEPXaHWUA, xapaktepa ¢GYHKUMK npasa
M UX KAAcCUdUKaUMA, B TOM UMCAE W TPadKAAHCKO-
NpPaBoOBOro PEryAMpoBaHWs, C y4eTOM LIMBUAUCTUYEC-
KMX aCneKToB.

CteneHb uccnepoBaHUA TeMbl. OCHOBY UCCAe-
AOBaHWA COCTaBWMAM HayuHble CTaTbW M MyOAMKaLMK
Takux aBTopOB, Kak A. f. PbixeHkos, 0. H. ObopoTos,
H. H. OHuweHko, T. C. KuBanoBa, H. B. Martuiiko,
E.O. XaputoHos, H. A. CaHnaxmetoBa, U. A. Azepa.

U3no)keHMe OCHOBHOro marepuana. OyHk-
LMOHAAbHbIN acCMeKT WCCAEAOBAHUA TPaXAaHCKOro
npaBa B Halle BpemMs npuobpeTaer Bce OGOAbLLYIO
AKTYaAbHOCTb B CBSI3M C MOBbILUEHWEM POAU FPaXAAH-
CKOro npaBsa B 06LlecTBe U HEOOXOAMMOCTbIO UCCAE-
AOBaHUSA B3aMMOOTHOLLEHWI MOCAEAHETO C CUCTEMOW
Hay4yHOro yrnpaBA€HUS COBPEMEHHbIM OOLLECTBOM.
ObuleteopeTnyeckoe onpepereHue GyHKUMIM npaBa
He MOXeT 0Tob6pa3nTb CneundUKy oTPaCAEBBIX QYHK-
UM, MNMoHATUE «DYHKLUMKU TPaXAAHCKOrO NpaBa» AOAX-
HO HecTM B cebe AOCTATOYUHYID WMHAWUBUAYAAbHOCTb,
MHauye BoOOLLEe OTnapaeT HeobXOAMMOCTb B €ro Cy-
wectsoBaHuu [9, c. 20]. TepMUH «PYHKUMS» UMEET
MHOIO 3HAYEeHWUIN U He ABAAETCS COOCTBEHHO OPUAK-
YECKUM MOHATUEM, OTPaXaeT eAMHCTBO ABYX MOMEH-
TOB: Ha3HauyeHWe npasa B 0OLLIECTBE M OCHOBHblE

HanpaBAEHUS €ro BO3AEMCTBMA Ha 0OLLECTBEHHbIE
OTHOLLUEHUSA.

[paBoBeAbl Uallle M3yuyaAn COLMAAbHOE Ha3Ha-
YyeHMe rpaxpaHCKoro npasa, 06OCHOBbLIBAAU CTUMY-
AVMPYIOLLYIO POAb FPaXAaHCKOro npaBa, HO He CTaBu-
AW LEAW BbISIBUTb KPUTEPUM pasdrpaHnUeHnss GyHKLMM
3TOM OTpacAu npasa, ee GyHKUMOHAAbHbIE CBSI3U C
APYTMMU OTPACAAMM.

[MoHATHE «DYHKUMKU TPAXAAHCKOTO NMpaBa» AOAX-
HO onupaTbCsa Ha NOHATUE «DYHKUMKU NpaBa» BoobLle
M BKAKOUYATb OCOBEHHOCTM OTpacAM npaBa. PyHKUMSA
rpaxA@HCKOro npaBa MOXET ObiTb ONpPeAeAeHa Kak
HanpaBAEHWE BAWUSIHUA TPaXAAHCKOro npaBa Ha
001LIEeCTBEHHbIE OTHOLLEHMS.

B 0611enpaBoBOi HayKe NoA GYHKLMSAMK NpaBa
NMOHMMaIOT caMy CYyLLLHOCTb NpaBa, ero OCHOBOMOAA-
ratolLmMe HOpPMbl, CYyTb €ro CyLLECTBOBaHMA. OYHKLUK
paccMaTpMBatOTC KakK BWAbI BO3AEWCTBUSA MNpaBa
Ha 0OLLECTBEHHbIe OTHOLWEHUS. B HUX Bbipaxaertca
POAb U 3HAUeHWe npasa B 00LLECTBE U rOCYyAApCTBE.
Mpn 3TOM OYHKLMK NpaBa AEASITCA Ha ABE OCHOBHbIE
rpynnbl:  obllecounanbHble W cneuuanbHble. K
crneumanbHbiM  QYHKUMSIM, TO €CTb HOPUAMUYECKUM,
OTHOCATCA, MPEXAEe BCEro, PeryasiTMBHas U Oxpa-
HUTeAbHasA OYHKUMU. OYHKUMKM MpaBa peasusytotcs
yepes cuctemMy npasa (OTPACAM, MHCTUTYTbI, HOPMBbI
npasa U T. A.).

[TOoCKOAbKY KaTeropusa OyHKUMKA npaBa ABASIET-
CSl MHOroypoBHEBbIM 00pa3oBaHWEM, TO WX AEAST
Ha NATb FPYnmn, KOTOpble B COBOKYMHOCTM 06pasy-
0T cucTeEMY: 0OLLLENnpPaBoOBble (CBOMCTBEHHbIE BCEM
oTpacAaM MpaBa); MeXoTpacAeBble (CBOMCTBEHHbIE
ABYM UK 6onee oOTpacAsiM MpaBa); OTpacAeBble
(CBOWCTBEHHbIE OAHOM OTpacAM MpaBa); NPaBOBbIX
WUHCTUTYTOB (CBOMCTBEHHbIE KOHKPETHOMY WHCTUTYTY
npasa); HOpPM NpaBa (CBOWCTBEHHbIE KOHKPETHOMY
BMAY HOPM npaBa) [6, ¢. 14].

Kak otmeuaetr T. C. KuBanoBa, HeobXoAMMO
06paTMTb BHUMaHWE Ha MX OOWMN HEAOCTaToK, B
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ONpPEeAEeNeHMM BKAKOUYAETCA AWLLHEE YKa3aHWe Ha
TO, UTO BO3AEWCTBME OCYLUECTBASETCS «HA AUYHbIE
HEUMYLLIECTBEHHbIE U MMYLLLECTBEHHbIE OTHOLLIEHUS»
[3, c. 24]. OpHaKo, B 3TOM HET HeobXxoAMMOCTH, Mo-
CKOAbKY COrAacHO CT. 1 [paXaaHCKOro KOAEKca
YKpauHbl (Aanee - 'K YKpauHbl), OHW OXBaTbliBatOTCA
NMOHATUEM «FPAKAAHCKME OTHOLLEHMUSA», HA UTO U AOAXK-
HO ObITb CAEAAHO YyKa3aHue. McXoas U3 3TOro, MOX-
HO CKa3aTb, UTO GYHKLUKU TPaXAAHCKOro npasa — 3710
OCHOBHbIE€ HanpaBAEHUS BO3AEWCTBUS HOPM rpax-
AAHCKOTO 3aKOHOAATEABCTBA Ha rpaxxAaHCKME OTHO-
LIEHNS LEAbO KX ynopsaoueHus. CTPYKTypy A0OOM
®YHKUMM NpaBa COCTaBASIIOT CAEAYHOLLME SIAEMEHTDI:

1) copepxaHue GyHKUMKM nNpaBa — TO €CTb CMo-
cob AelcTBUA NpaBa Ha 0OLLLECTBEHHbIE OTHOLLEHUS
B ONPEAEAEHHOM HanpaBAEHUM.

2) obuen GYHKUMU — BbIAEAEHWE BO3AENCTBUS
OTPacAM MpaBa Ha OOLLECTBEHHblIe OTHOLUEHWS B
ONpPEeAEAEHHOM HanpaBAEHUM.

3) cybbeKkT pearnsaumm GyHKLMM

4) cpepctBa obecneuveHuss UX  peanv3aluu
(3KOHOMUYECKME, MPaBOBLIE, UAEOAOTUUYECKUE).

DYHKUMSA - «3TO BHELLUHEE NPOSIBAEHWE CBOUCTB
Kakoro-AMbo 06bekTa B AQHHOM CUCTEME OTHOLLIEHWI»
[12, c. 586], oHa oTobpaxaeT eAMHCTBO ABYX MOMEH-
TOB: HasHauyeHue npaBa B 0OLWIECTBE WU OCHOBHblE
HanpaBAEHUS] ero BO3AEWCTBMA Ha 06LIECTBEHHbIE
OTHOLLIEHMSI.

B coBpeMeHHON OTeYecTBEHHOM HayKe CAO-
XWAOCb PacnpocTpaHEeHHOEe MHEHWE O AEAEHUMM Ha
PEryAiTUBHbIE U OXPaHWUTEAbHblE MPABOOTHOLLEHUS
[8, c. 337], npuyem OxpaHUTEAbHbIE NMPABOOTHOLLE-
HUA BO3HWKAOT TOABKO BCAEACTBME COBEpPLUEHMSA
npaBoHapyLeHus [9, c. 50].

E. O. XaputoHoB 1 H. A. CaHunaxmeToBa cuuTa-
FOT, YTO NMPABOOTHOLLEHWUSI CAEAYET NMOAEAUTb B 3aBU-
CUMOCTU OT HaMpaBAEHUSA U LUEAU UX YCTaHOBKM [10,
c. 104-105], npuYeM OHU HE BbIAEAAOT OXPaAHUTEAD-
HYHO OYHKLIMIO KaK CaMOCTOATEABHYHO.

BmecTe ¢ Tem, rpaxxaaHckoe npaBo BbIMOAHAET
cneumMdUUeckune, «UMBUAUCTUYECKUE» DYHKLMK, Cpe-
AW KOTOPbIX B OTEYECTBEHHOW AUTEPATYPE, B YACTHOC-
TW, Ha3bIBAOT:

1) ynOAHOMOUMBAKOLWYIO  QYHKLMIO, KOTOpas
BbIpaXaeTcs B TOM, UTO rPaxAaHCKOE 3aKOHOAATEAb-
CTBO CO3AAET HOPMATUBHYHO 6a3y AAST CaMOPEryAUPO-
BaHWSA OTHOLLEHWI B cHepe YacTHOro NpaBsa;

2) KOMMEHCAUMOHHYIO  QYHKUMIO,  KOTopasi
obecneunBaeTr BO3MOXHOCTb BOCCTAHOBAEHUSI Ha-
PYLLEHHOrO rPaXAaHCKOro npaBa M MHTEpeca Ha
39KBMBaAeHTHOM ocHoBe [10, c. 118-119].

MNpu 6onee AMbOEPEHLMPOBAHHOM MOAXOAE U
XapaKTeEPUCTMKE MPEBEHTUBHOW GYHKUMK 3TOT nepe-
YeHb BbIFASIAUT CAEAYHOLLIMM 06Pa3oM: peryAsiTUBHas,
OXpaHUTEAbHAsA, NMPeAynpPeAnTEAbHO-BOCNUTATEAbHASA

W NpeaynpeAuTEAbHO-CTUMYAMpPYIOLLAa GyHKuMK [11,
c. 12-13], nAn peryanatmBHas, oxpaHHas, KOMMNeHca-
UMOHHasA M npeBeHTMBHas ¢yHkumu [11, c. 16-17].
B Teopun npaBa yka3blBAeTCsA Ha PErYAATUBHYIO W
OXPaHUTEABHYHO GYHKLMIO npaBa B LeAoM. CaepyeTt
Nnpu3HaTb, YTO OCHOBOM AAAl FPaXKAAHCKOro npasa
AIBAAIETCA PEryAmiTUBHAA QYHKUMUA, Tak Kak TAaB-
HOE Ha3HauyeHWe rpaxAaHCKOro npasa COCTOMT B
YNOPSIAOUEHUN, B YPEryAMPOBAHUM HOPMAAbHbIX
06LECTBEHHbIX OTHOLLIEHWI. Peannsaums peryarsiTms-
HOM OyHKUMKM obecrneunBaeT yperyaupoBaHue Hop-
MaMW FPaXAaHCKOro npaBa OTHOLIEHWM COOCTBEH-
HOCTM, TOBAPHO-AEHEXHbIX OTHOLUEHWA W AMYHbIX
HEUMYLLECTBEHHbIX OTHOLLUEHMI. Tak, MO AOroBOpY
KYyNAK-TIPOAGXKN PEFYAUPYIOTCA HE TOABKO NpaBa U 06-
A3aHHOCTM NOKynaTeAsi U NpoAaBLa, HO U NPaBOBble
NMOCAEACTBUSI  HEBBLINOAHEHUSA  CTOPOHAMM  CBOMX
06513aHHOCTEMN.

PerynatMBHaa GyHKUMS yNOPSAAOUMBAET AUUHbIE
HEUMYLLLECTBEHHbIE U MMYLLECTBEHHbIE OTHOLLEHMS,
NPUAGET MM MOHATHOCTM, OAHOPOAHOCTW, MOBTOPS-
eMOCTW. IJTa OYHKUMA SIBASETCA AOMMWHUPYHOLLEN W
3aKAKOUYaeTC B COCTaBAEHWW HOPMAAbHbIX Kak uve-
AOBEUECKMX, TaK U SKOHOMUUYECKUX OTHOLUEHUK B
obliecTBe.

MHorve yueHble o6palarT BHUMAHWE Ha
BOMPOCHI, CBSi3aHHble C WHPOPMALMOHHON (YHK-
uMen npaBa B OPUAMYECKON AuTepaType. baaropaps
O3HAKOMAEHUIO C MpPaBOBbIMM aKTaMW MHOrue
AOAM TMOAYYAKOT CBEAEHUSA, TA€ WCTMHA WU TAE He-
npasaa, YTo NPaBOMEPHO M YTO 3aMpeLLeHo, Kakue
npaBoOBble MOCAEACTBUSI HACTYMAT B pe3yAbraTte OCy-
LLLIECTBAEHUS TOTO UAM MHOTO NOCTynKa. Mo MHeHWto,
K. H. O6opoToBa, «Ha NpaBe 1 rOCYAAPCTBE, Kak BaXx-
HENLLIMX COCTaBASIOLIMX LIMBUAM3ALMKU HE MOTAU He
CKa3aTbCsl CKBO3HblE BEKTOPbl MBMEHEHUIN B XWU3HU
yeAnoBeKa», CPEAN HUX U «POCT TEXHOAOTMUYECKOW CUAbI
B ABMXEHMM OT TOMopa A0 Komnbtotepar [12, ¢. 71].

Bo3MOXHO pa3anMuath ABa acnekra CoAepXaHus
MHOGOPMALMOHHON QYHKLMM TPaXAAHCKOro npaga:
obllee MHOOPMALMOHHOE AENCTBME TPaXAaHCKOro
npaBa U UHGOPMALMOHHOE BO3AEMCTBME, OCYLLECT-
BASIEMOE Yepes CUCTEMY HOPUANUECKMX CPEACTB.

NHPopMaLMOHHAA  GYHKUMA  rpaXAaHCKOro
npaBa - 3710 ero UHGOPMaLUMOHHOE 0bLIEeCTBEHHOE
Ha3HayeHue U MHOOPMALMOHHOE HanpaBAEHUE BO3-
AENCTBUA Ha 0OLLECTBEHHbIE OTHOLLIEHUS.

Takoe BO3AENCTBME CTAHOBWUTCA BO3MOXHbIM
O6raropapst MOAyYEHUIO CyObekTamMu COOTBETCTBY-
oler npaBoBoW WHOpMaumMu. Kak oTmeuaer
U. B. MOCKaAeHKO, «AAA FpaXXAaHCKO-NPaBOBOro pery-
AMPOBaHUS Takass UHGOPMaLMSA AONKHA, 6€3YCAOBHO,
UMEeTb BOoAbLLIEE 3HAaUEHME, YeM AN GYHKLMOHUPOBA-
HUA APYrMX oTpacAen npasa. 310 06yCAOBAEHO OOAb-
LWKMM 06bEMOM HOPMATUBHOIO Matepuana, KOTopbIn
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COAEPXUTCH B rpaxAaHCKOM 3akOHOAATEAbCTBE» [5,
c. 41].

NHbOopMaLMOHHAA  OYHKUMA  rPaXAaHCKOro
npasa - WHOGOPMAUMOHHOE HaNpaBAEHWE BAUAHUSA
rpaxAaHCKOro npasa Ha 06LLECTBEHHbIE OTHOLLEHMSA
N MHGOPMALMOHHOE COLMAAbHOE Ha3HaYeHWe rpax-
AaHCKoro npasa. [NocaepHME TEHAEHUMU 06LECTBEH-
HOrO Pa3BWUTUS MOATAAKMBAKOT CKOpee BOMAOLLEHME
6OAbLUMX MOTEHUMAAbHbIX WMHOOPMAUMOHHbBIX BO3-
MOXHOCTEN FPaXAAHCKOro NpaBa, yCUAMBAKOT NPOsiB-
AEHWE YaCTHO-NPaBOBbIX HaYaA B UHGOPMALMOHHON
cdepe obllecTBa, a B CAydyae HEBBINOAHEHUWS 3TOM
OYHKUMW YYACTHUKKN TPaXAAHCKMX OTHOLUEHWI Mpak-
TUYECKM TEPSAKT BO3MOXHOCTb YyBCTBOBaTb cebs
cybbeKTamMu YaCcTHOro NpaBsa.

MoAbITOXMBaAsS pPa3AMUHbIE TOYKWM 3PEHUS, MOX-
HO CKasaTb, YTO MHbOPMALMA - 3TO CBEAEHUs 06
06beKTax 1 IBAEHUSAX OKPYXatoLLEN CPeAbl, UX CBOW-
CTBax W OTHOLUEHUAX, KOTOPble YMEHbLUAIOT CTENEHb
UX HEOMPEAENEHHOCTMU.

[paxaaHCKOMY NpaBy CBOMCTBEHHA WM OXpaHU-
TenbHaA QYHKUMA, OHA He SBASIETCA OCHOBHOM M
peanmnsyeTcsi B LEeAsIX BOCCTAHOBAEHMST HApPYyLLEHHOIo
npasa (UAUM NPeAOTBPALLEHUA Takoro HapylLleHUs).
OxpaHuTeAnbHas GYHKUMA TFpaxAaHCKOro npasa 3a-
KAKOUY@ETCA B €ro BO3AEMCTBMM Ha MOBEAEHME AOAEN
NOCPEACTBOM YCTAHOBAEHUS FPaXAaHCKO-NPaBOBbIX
3anpetoB. AuddepeHumaumMss OCHOBbIBAETCA Ha
BbIAEAEHUU APYTMX CnocoboB BO3AEMCTBUS HaCTOsA-
e oTpacAM npaBa Ha 06LLECTBEHHbIE OTHOLLEHWS.
Tak, B OXPaHUTEAbHOM OYHKLUMK BbIAEASIOTCA ABE
TECHO CBfA3aHHbIE, HO CaMOCTOSTEAbHbIE CTOPOHbI
nposBAeHus. CyLLHOCTb OAHOW CTOPOHbI OXPaHWUTEAb-
HOM QYHKLUUW COCTOMT B BO3AEWCTBUMN FPaKAAHCKOIO
npaBa Ha 0OLIECTBEHHbIE OTHOLLEHUSA MOCPEACTBOM
YCTAHOBAEHUSI  TPaXAaAHCKO-MPaBOBbIX  3anNpeToB
(Hanpumep, 3anpeT NPUUMHATL BPEA AMYHOCTU WAM
UMYLLECTBY rpaxaaH). B cayyae Bbixopa MOBEAEHMS
CcyObEKTOB 3a MNMpeAeAbl AO3BOAEHHOT0, MPOSIBASIETCS
BTOpas CTOpOHa OYHKUMKW OXpaHbl OOLLECTBEHHbIX
OTHOLLUEHUIM - 3aluuTa HapyLIEHHbIX CyObeKTUBHbIX
rpaxxAaHCKMX Npas.

OxpaHuTenbHaa GYHKUMST — 3TO Takoe Hanpas-
AEHME MPaBOBOr0 BO3AEMCTBMSA, KOTOPOE HaLEAEHO
Ha OXpaHy MOAOXMTEAbHbIX U BbITECHEHWE BPEAHbIX
AN 06L1EeCTBa OTHOLWIEHUIM. OXpaHUTeAbHAsA GYHKLMSA
HanpaBAeHa Ha npeceyeHWe U NpepoTBpalleHue
NpPOTMBONPaBHOrO noBeaeHus. Ee 0cobeHHOCTb co-
CTOMT B KOMMEHCALMOHHOM WAM BOCCTAHOBUTENBHOM
acnekTe, BbipaXatolWeMcs B TOM, UYTO rpaxAaHCKoe
npaso 3alluliaeT WHTEPECHl AUL, B OCHOBHOM 3a
CYeT BOCCTAHOBAEHUS NePBOHAYaAAbBHOIO NOAOXEHUSA
NyTeEM BO3MELLEHUA MPUYUHEHHOTO WMMYLLECTBEH-
Horo Bpepa. OxpaHuTeAbHaa O¢yHKUMA obecneun-
BaeT He3blbAeMOCTb MPaB M 3aKOHHbIX WHTEPECOB

YYaCTHMKOB TPaXAAHCKMX MPaBOOTHOLIEHUW, a B
CAyyae WX HapylleHuss obecnedyMBaeTcsi CpeacTBa-
MK, cnocobamu M GopmMamu 3aluMTbl U TeM CTa-
6UAM3MPYET OOLLECTBEHHbIE OTHOLLEHWUS, MpPUAAET
YBEPEHHOCTU B CYLLECTBOBAHUKN ONPEAENEHHBIX OTHO-
leHnn. B topuanueckor AuTepaType oTMedaeTcs,
YTO OXPaHMUTEAbHbIE MPAaBOOTHOLLIEHUSA HanpaBAEHbI
Ha OCYLLECTBAEHWE HOPUAMYECKOM OTBETCTBEHHOCTU
MAM Ha BOCCTAHOBAEHWE HapYLLEHHOIo NPaBoOMoOpPsA-
Ka, Ha oxpaHy CyObEeKTMBHbIX NpaB, Ha NPUMEHEHUE
CaHKUMK HopM npaBa [1, c. 219].

0. C. Nodde, aHanM3Mpysi OXpaHUTEAbHbIE 00-
A3aTeAbCTBa, YKa3blBan Ha MX ABOSIKOE LEAEBOE Ha-
3HauYeHne: oxpaHa rocyAapCTBEHHOM M AMUHOM COD-
CTBEHHOCTU M 3allMTa MHTEPECOB AMYHOCTWU, OXpPaHa
€€ XWU3HU 1 3A0p0BbS [2, ¢. 794-795].

OxpaHuTeAbHas dYHKUMA rpaxAaHCKOro
npaBa MWMEET MNepBOOYEPEAHON LEAbIO 3aLumTy
MMYLLECTBEHHbIX WMHTEPECOB YYACTHUKOB TIpaxXAaH-
ckoro obopota. OHa HanpaBAeHa Ha MopAepXa-
HME WMYLLECTBEHHOIO COCTOSIHUA AOBPOCOBECTHbIX
CyObEKTOB B MOAOXEHWW, CyLLECTBOBABLUEM AO Ha-
pylweHMa UX NpaB U MHTEpecoB. B uuBuAMCTMYEC-
KoM AUTepaType obpallaercss BHUMaHWE Ha TO, YTO
OXpaHWTEeAbHble MPaBOOTHOLLEHWUSI MPM3BaHbl 0bec-
NeunTb 3alLMTYy CYyObEeKTUBHbIX FPaXAAHCKUX NpaB B
CcAy4Yae ux HapylleHnua [14, c. 271].

Hemano rPaXxAaHCKO-NMPaBOBbIX HOPM
BbIMOAHSAIOT OXPAHUTEABHYIO OYHKLMIO, B TOM UMUCAE
HOPM b, MOCBSILLEHHbIE MPaXAaHCKO-NPaBOBbIM AOTO-
BOpaM: KynAmM-npoAaxu, NoctaBk1, UMYLLECTBEHHOTO
Havma 1 T. A. [paXxpaHCKO-NpaBoOBbIE HOPMbI, KOTOPbIE
NpeAycMaTpMBatoT OXpaHHble BHEAOrOBOpHble 06-
A3aTeAbCTBa, BO3HUKAMOLIME BCAEACTBME MPUUYMHE-
HWS BpeAa, HEOCHOBATEAbLHOIro MPUOBpPETEHUS UAM
COXpaHeHMA MMYyLLECTBA 3@ CUYET CPEACTB APYroro
AMLA, TAaBHbIM 06pa30M BbIMOAHSIOT OXPaHUTEABHYHO
dyHKUMIO. AymaeTcst, Uto cama no cebe 3alumTa rpax-
AAHCKKX NpaB, BOCCTAHOBAEHWE HapyLLEHHOIO NpaBa
ABASIETCA LEAb0 MPUMEHEHUS MeP MPUHYXAEHUS B
rpaxaaHckoM npaBe. OXpaHUTEABHOMY Xe MpaBo-
OTHOLLEHUIO OTBEAEHA POAb obecnevyeHus 3alumTbl
rpaXxAaHCKMX MpaB. Peaan3aums OXpaHUTEAbHbIX
HOPM B FpaXAaHCKOM MpaBe OCYLUECTBASIETCA C MO-
MOLLUBKO MCCAEAYEMOWM NpPaBOBOM CBA3WU. Hanpumep,
nNpaBUAO O TOM, YTO BpPEA, MPUUMHEHHBIN PU3MYec-
KOMY MAW HOPUAMYECKOMY AMLY, MOAAEXUT BO3MELLE-
HWIO B NOAHOM obbeme (4. 1 cT. 1166 paxaaHCKoro
KOAEKCY YKpawuHbl), MOXET PeaAU30BbIBATLCH TOAb-
KO B AEAMKTHOM OXPaHWTEAbHOM MPaBOOTHOLUEHWUM.
A HOpma O BO3BpaTe 4Yy>Oro MMyLLECTBA, KOTOPbIM
AMLO HE3AaKOHHO BAAAeeT (CT. 387 paxAaHCKOro Ko-
AeKkca YKpawuHbl), peaAnsyeTca B BMHAMKALMOHHOM
OXPaHUTEABHOM MpPaBOOTHOLLEHUU. [TpeacTaBAAEeTCS,
OXpaHUTeAbHOE 0653aTeAbCTBO BbIMOAHSAET CAEAYHO-
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e OYHKUMKU: BOCCTAHOBMUTEAbHYO, o0becneunTenn-
Hyt0, MpeceKkaTenbHyo U LWTpadHyto. OCHOBOM ABAS-
€TCsl BOCCTAHOBUTEAbHASA GYHKLMSA.

UTak, 06 oxpaHUTEALHON QYHKLMKU rpaKAaHCKO-
NpaBoOBOr0 peryampoBaHus. OxpaHuTeAnbHas OyHK-
UMs — 3TO Takoe HamnpaBAEHWE NPaBOBOrO0 BO3AEN-
CTBMS, KOTOPOE HALEAEHO Ha OXPaHy MNOAOXKUTEABHbIX
N BbITECHEHUS BPEAHbIX AASI 0OLLECTBA OTHOLLIEHWMN.
OxpaHuTenbHas OGYHKUMS HanpaBAeHa Ha npe-
ceyeHve U NpepoTBPALUEHME MPOTMBONPABHOIO
NnoBeAEHMUS.

Uto KacaeTcsa 3alUMTHOM W KOMMEHcauu-
OHHOM OYHKUMK, TO BaXHO OTMETUTb WX TECHYH
CBSA3b MeXAy COOOM, MOCKOAbKY AEWCTBYHOT OHMU
AVLb MOCAE COBEPLUEHMA TPaXXAaHCKOro npaso-
HapyleHWs, a TakKe B CAyyae HEMPU3IHAHWS WAK
ocnapuvBaHuA CYOBbEKTMBHbIX TPaXAAHCKMX MpaB..
KomneHcaumMoHHasa OyHKUMS peanmn3yetcss TOAbKO
B 3aLUMTHbIX MPABOOTHOLUEHUAX, @ MOTOMY HET He-
0O6XOAMMOCTU BbIAEAATb WX KaK CaMOCTOATEAbHbIE
KOMMEHCALMOHHbIE NPAaBOOTHOLLEHKSA.

KomneHcauuio npaBoMepHO NpuadHaBaTb cne-
umMdUYECKMM CnocoboM BO3AENCTBMA Ha NOBEAEHUE
CyObEKTOB MPaXXAaHCKOro npasa, KOTOpbI OTAMYaEeT-
€A 0cobbIM CBOMCTBOM OT APYTMX YK€ PACCMOTPEHHbIX
OCHOBHbIX cNoco60B, a UMeHHO: 0683aHHOCTbIO Npa-
BOHapyLLUMUTEAS MO BOCCTAHOBAEHMWIO HapyLIEHHOro
MOAOXEHWUST MOTEPNEBLUEN CTOPOHbI. CopepxaHue
KOMMEHCALUMOHHOM YHKLUMKW TPaXAaHCKOro npaBa
COCTaBASIET BO3AEWCTBME 3TOM OTPacAM NpaBa Ha
00LLIECTBEHHbIE OTHOLLIEHMA B COLMAABHOM (KOMMEH-
CalMOHHOM) HanpaBAeHUU. O6bekTaMK KOMMNEHCALW-
OHHOM GYHKLUMK BbICTYNAOT Pa3AMUHbIE HapyLLUEHHbIE
00LLIECTBEHHbIE OTHOLLEHUS, PETYAMPYEMbIE HOPMa-
MW rpaXKAaHCKOro npaBa. Bo3pencTBys Ha HUX, KOM-
neHcauMoHHaa GYHKUMS MMEET CBOMM pPEe3yAbTaToM
npMBeAEHME 0OLLLECTBEHHbIX OTHOLLIEHWIM B NEPBOHA-
YaAbHOE COCTOSIHUE.

KomneHcaumMoHHasa ¢yHKUMA He WMeeT Ha-
NPaBAEHHOCTM Ha OCYLUECTBAEHUE PETYAATUBHOM U
OXPaHUTEABHOW OYHKUMW MpaBa, €r MPUHAANEXUT
MHOE, OTHOCMTEABHO CaMOCTOSITEAbHOE Ha3Haue-
HMe. MOXHO COrAaCUTbCSt C TEMMW, UYTO 3TO OAMH U3
aCMneKToB OXPaHUTEAbHOM AEATEAbHOCTM, HO BpPSA
AV MOCAEAHIOIO MOXHO BbIAEAUTb B KayecTBe CaMo-
CTOATEABHON OYHKUMK. Mo MHeHuto T.C. KuBanoBow,
KOMMEHCALMOHHYO QYHKUMIO HE CAEAYET OTHOCUTB K
oblLLerpaxAaHCKUM, a AaHHYH OYHKLMIO HeobXoAW-
MO OTHOCHUTb K cneumduyeckum OGyHKUMAM, KOTOpbIE
MCMOAHAOTCA 06513aTeAbCTBAMIM BO3MELLIEHMSA BPEA,
Ha YTO, B YACTHOCTM, YKa3blBAET U HAMMEHOBAHMKE MO-
CAeAHUX B [paxapaHCKOM KOAeKce YKpauHbl. Ha Halu
B3rAflA, KOMMEHCALMA ABASIETCA OAHUM M3 aCMeKToB
OXpPaHUTEAbHOM QYHKLMK FPaXAAHCKOro npaBa M oHa
AONKHA BKAKOUATBCS B chHepy AEUCTBUS GYHKUMK, Ha-

NpaBAEHHOW Ha OXpPaHy OOLLECTBEHHbIX OTHOLLEHWA.
DyHKUMS oXpaHbl UMeeT ABE GOPMbl MPOABAEHUSA —
3aLUMTY M OTBETCTBEHHOCTb.

BaxHbIt  acnekT  OXpaHWUTEAbHOW  QYHK-
UMM COCTaBASIET  TakKke  MpeAynpeAUuTeAbHO-
BOCNUTaTeAbHaA (NMpeBeHTUBHaA) 3apauya, COCTO-
AWas B CTUMYAMPOBAHUM W OpraHu3auuu Takoro
NMOBEAEHUS YYACTHUKOB PEryAMpyeMbIX OTHOLLIEHWH,
KOTOpOe UCKAOYaAo Bbl HEOOOCHOBAHHOE YLIEMAE-
HWE WAM HapyLleHUEe 4yXux MHTepecoB. Hanbonee
OTYETAMBO 3Ta OYHKUMA BbIpaXeHa B AEAMKTHbIX
pernamMmeHTaumax AWMYHbIX HEUMYLLECTBEHHbIX OTHO-
LIEHU. B AMYHBbIX HEMMYLLECTBEHHbIX OTHOLLEHUSIX,
He CBA3aHHbIX C WMMYLLECTBEHHbIMUW, FPaXAaHckoe
NnpaBo OrpaHUYMBAETCH UCKAKOUUTEABHO 3aLLUMUTHBIMMU
OYHKLMAMMN. MpeaynpeAUTEAbHO-BOCMUTATEAbHAS
GYHKLMA TECHO CBSA3aHa C OXPaHUTEAbHOM.

MpeaynpeAnTEABHO-BOCTIUTATEALHBIN 3PPEKT AO-
CTUraeTcsi Yepes MHCTUTYT rpaXAaHCKO-NPaBOBOM OTBET-
cTBEHHOCTU. CaM daKT CyLLeCTBOBaHUSI rpaXAaHCKO-
NnpaBoBbIX HOPM 06 OTBETCTBEHHOCTM MO3WUTUBHO
BAMSIET HA CO3HAHMWE rpaXKaaH, YAEPXMBas 1X OT NpaBo-
HapyLLeHWIW. Koraa e coBepLUIEH MPaXAaHCKNA AGAMKT
nyTemMm NPUUMHEHUS BpEAA UMYLLECTBY rPaXAQHWHA UAK
opraHusauum, T0 NpeaynpeAnTEAbHO-BOCTUTATEAbHbIN
3pPEKT rpaxAaHCKO-NPaBOBOW OTBETCTBEHHOCTU pea-
AM3YEeTCH Yepes3 BbINMOAHEHWE NPaBOHapyLUUTEAEM 06-
A3aHHOCTM MO BO3MELLEHUIO MPUUMHEHHbIX YObITKOB.
MpeaynpeAnTeEAbHO-BOCCTAHOBUTEABHAS OYHKUMA MO-
XET CYLLECTBOBATb TOAbKO B OTHOLLEHWM NPaBOHAPYLLIU-
Tenel, Ube MOBEAEHWE 3aCAYXMBAET NopuLaHus. Ecam
XE€ 3aKOHOAATEAb AOMYCKAET paKAaHCKO-MPaBOBYHO
OTBETCTBEHHOCTb HE3ABMCMMO OT BWHbI, TO, Ha Hall
B3MASIA, AONKHA MPUMEHSTLCS HE MPeAynpPeAUTEAbHO-
BocnuTateAbHas OYyHKUMA, a NPeAynpeAUTEAbHO-CTU-
Myanpytowasi. CopepxaHue CTUMYAUPYROLWLEN QYHK-
LMK He SIBASIETCA CaMOCTOSITEAbHbIM, TO €CTb Cnocob
BO3AEWMCTBUS TPAXAAHCKOro MnpaBa Ha MNOBEAEHWE
AOAEV B HamnpaBAEHUM MO3UTMBHOIO W HEraTMBHOMO
CTUMYAMPOBAHKWS, MOXET ObITb YNPaBOMOUMBAIOLLUM,
00513bIBAOLLMM W 3anpeTUTeAbHbIM. B cuay atoro ctu-
MYAMPOBaHWE CaMOCTOATEABHON QYHKLMKU HEe 0bpa3yeT
N ee CAeAyeT MPU3HATb BXOAALLEN B APYrMe GyHKUMK
rpaxAaHCKoro npasa.

B pamkax rpaxaaHCKOro npaBa KapaTeAbHas
OYHKUMSA NPOABASIETCA B BUAE TAKOIO Hakal3aHus, kak
BbINAGTa HEYCTOMKWU CBEpX MPUUMHEHHbIX YObITKOB,
AMBO NMPUMEHEHUWU NMOCAEACTBUI HEAEWCTBUTEABHbIX
CAENOK. locnepHee O3HauyaeT, yTo MpU HEAEWCTBU-
TEABHOCTU CAEAKM Kaxpas M3 CTOPOH obal3aHa BO3B-
paTWTb APYrOM BCE MOAYYEHHOE MO CAEAKE, a B CAY-
yae HEBO3MOXHOCTM BO3BPaATUTb MOAYYEHHOE B
HaType, BO3MECTUTb €ro CTOMMOCTb B AEHbrax — €CAM
MHble MOCAEACTBUS HEAEWCTBUTEABHOCTM CAEAKU He
NPeAyCMOTPEHbI 3aKOHOM. JTa MpoLUeAypa Bo3BpaTa
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Ha3blBaeTcsl pectutyumMein. OAHOCTOPOHHS PECTUTY-
LMSA NpeArnoAaraeT BO3BPAT OAHOM M3 CTOPOH MOAY-
UYEHHOro €0 MO CAEAKE APYrow cTopoHe. locaepHss
Mepa 1 BYAET ABASATLCA TUMUYHBIM NPOABAEHUEM Ka-
paTeAbHON GYHKLIMU FPaXAAHCKOro npaea.

BbIBOAbI. YuuTbiBasi MHEHUsI, KOTOpble ObIAK
BbICKa3aHbl B AWTEpaType Mo paccmatpuBaemMomy
BOMPOCY, CAEAYET OTMETUTb, UTO aBTOPbI CNPaBEeAAMBO
M 060CHOBAHHO MULLYT O LEeAW QYHKLMIM FPaXAaHCKO-
ro npaBa, KOTOpble HanpaBAEHbl B MEPBYIO OUEPEAb
Ha peaAu3auMio MPUHLMNE BCEMEPHOM OXpaHbl U
3aLUMTbI TPaXAAHCKMX NpaB.

HeobxoAMMO NoAYEPKHYTb, UTO Haubonee 3¢-
bOEKTUBHbIM ABAAETCS ONPEAEAeHMe 3aluThl NpaBa
COOCTBEHHOCTU C TOUKM 3PEHUA MexaHu3Ma MnpaBo-

BOr0 peryAMpoBaHusi, U1 CamMoe raBHOe - BbICBETUTb
OXPaAHUTEABHYID  OYHKLMIO PaXAaHCKO-NPaBOBOro
PEryAMPoBaHMs.

O6LLMMU MPEANOXKEHUAMKU MO 3TOMY BOMNPOCY
MOryT ObiTb MPEAOCTaBAEHWE OOAbLUEN CTPYKTYpU-
POBAHHOCTU, AAGKOHWMYHOCTU OMpEeAeAeHUi, oblias
CUCTEMATMU3aLUMSA TPaAXAAHCKOro npaBa Kak WMHOOop-
MaLMOHHOW CUCTEMbI. UTO KacaeTca oXpaHWUTEAbHOM
OYHKUMKM  TPaXAAHCKO-NMPABOBOr0  PEryAupOBaHMUS,
TO ee 0COBEHHOCTb COCTOWT B KOMMEHCALMOHHOM
acrnekre OCyLLECTBASIEMOE 3a CYET BOCCTaHOBAEHMS
nepBOHAYaAbHOIO NOAOXEHUS. PeaAnsaumsa BocnuTa-
TeAbHOW GYHKLMM CBA3AHA B OCHOBHOM C aKTUBHbIM
NpaBoOMeEpPHbIM MOBEAEHUEM FpPaxAaH, a He C BO3-
AEPXaHWEM OT NpaBOHaPYLLEHWIA.
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AepeBHuH Brapumup CepreeBuy
OYHKLUHUUN U UX KAACCUDUKALIUA B TPAXXAAHCKOM NPABE YKPAUHDI
MoHsATME «PYHKUMM NpaBa» Hanbonee pa3paboTaHO B OOLLETEOPETUUECKMX U OTPACAEBbIX MPABOBLIX HayKax, WX

CYyTb MU METOAOAOTMSA COCTOWUT B TOM, UTO OHU MPEACTaBAAIOT cOBOM NPaBOBOE BO3AEWCTBME HA OOLLECTBEHHbIE OTHO-
LLIEHWA B ONPEAEAEHHbIX HanpaBAEHUAX. CTaTbs NOCBALLEHa TEOPETUUECKOMY UCCAEAOBAHMIO GYHKLIMIA MPaXAAHCKOro
npaBa. K 0CHOBHbIM ¢YHKUMAM aBTOP OTHOCUT PETYASTUBHYLO, OXPAHWUTEAbHYIO, KOMMEHCALMOHHYIO, NMPEBEHTUBHYIO,
MHGOPMALMOHHYIO, KapaTeAbHY!O.

KatoueBble cnoBa: OyHKUMA, TPaXAaHCKOe MpaBo, HEYCTOMKa, KOMMeHcauMsa, BOCCTAHOBAEHWE, HEUMMYLLECT-

BE€HHbIE N UMYLLECTBEHHbIE OTHOLLUEHUA.
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AepeBHiH Bonopumup CepriiioBuu

®YHKLUII TA iX KAACUDIKALIA Y LUBIABHOMY NPABI YKPAIHU

MoHATTA «dyHKLIT NpaBa» HanbiAbLL PO3POOAEHE B 3araAbHOTEOPETUUHKMX Ta FaAy3€BUX NPABOBUX HayKax, iX CyTb i
METOAOAOTIS MOAIFa€ B TOMY, LLLO BOHU ABAAIOTb COOOO NPaBOBUIM BNAWMB Ha CYCMiAbHI BIAHOCUHM Y MEBHMX HaNpsMKax.
Ctattsl NnpMcBAYEHa TEOPETUUHOMY AOCAIAKEHHIO GYHKLIW LMBIABHOIO NpaBa. A0 OCHOBHUX OYHKLjM aBTOp BiAHOCHUTb
PErYASITUBHY, OXOPOHHY, KOMMEHCaLiiHy, NPEBEHTUBHY, IHPOPMALiHY, KapaAbHY.

KalouoBi cnoBa: OyHKLiS, UMBIAbHE MPaBO, HEYCTOMKa, KOMMEHcalisi, BIAHOBAEHHS!, HEMAMHOBI Ta MaMHOBI
BiIAHOCHHM.

Derevnin Vladimir Serheyevich

FUNCTIONS AND THEIR CLASSIFICATION IN THE CIVIL LAW OF UKRAINE

The concept of «functions of law» developed in the most general theoretical legal science and branch legal
sciences, their essence and methodology is that a legal effect on the public relations in certain directions. The article
is devoted to the theoretical study of the functions of civil law. To the main functions of civil law author includes the
regulatory, security, compensation, preventive, informational, punitive.

Keywords: function, civil law, liquidated damages, compensation, rehabilitation, moral and economic relations.



