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ICTOPUYHA LUUBINICTUKA

YAK 347.6

Ab6ibynaeBa TetAaHa NeHHaAiiBHa,

acnipaHTka BipAiAy NPOBAEM LUMBIABHOTO, TPYAOBOIO i MIAMPUEMHULIBKOIO NpaBa IHCTUTYTY
AepxaBu i npasa iM. B.M. Kopeubkoro HAH Ykpainu

OCOBJ/INBOCTI CNAAKYBAHHA BOPTY

B PUMCbKOMY IPABI

MoctaHoBKa npobaemu. B ymoBax cyyacHoOro
PO3BUTKY cycrniAnbcTBa 60proBi 3060B’A3aHHsS 3abe3-
NnevyroTb PO3BUTOK TOPriBEAbHUX BIAHOCKH Ta nociaa-
tOTb KAOUOBE MicLie B EKOHOMiIYHOMY 060POTi KOXHOT
KpaiHu. BiaTak, rapaHTisi ix cTabiAbHOCTI CTae OAHWM 3
NPiopUTETHUX HaANPAMKIB AepXKaBW. 3Ha4yHa YyacTuHa
TakMXx B3AEMOBIAHOCWMH Ma€e B CBOEMY Cyb’€EKTHOMY
CKAAAI B SIKOCTi YYaCHMKIB ®i3vUHKMX 0OCib, Lo CTBO-
PHOE PU3NK HEMOBEPHEHHST 6OPry BHACAIAOK BiOAOTiY-
Hoi cmepTi ocobu, a Le, B CBOK 4epry, NpU3BOAUTb
AO HecCTabiAbHOCTI TaKMx MNpaBOBIAHOCUH. CyuyacHe
YKPaiHCbKE 3aKOHOAABCTBO PEryAlOE MPaBOBIAHOCU-
HU NO3UKN (KPEAMTY) 3i CMAAKOBUM EAEMEHTOM 3 MEB-
HUMK OCOBAMBOCTAMM i OBMEXEHHSAMM, AKI MatoTb ic-
TOPUYHE KOPIHHA. TaKUM UMHOM, AOCAIAXKEHHS iCTOPIT
PO3BMUTKY BiANOBIAAABHOCTI MO 6oprax B CMaAKOBMX
NnpaBoBIAHOCUMHAX B PUMCbLKOMY MNpaBsi Aa€ 3MOry 3po-
3yMITW | MpoaHaAidyBaT Cy4aCHUM NiaXiA 3aKOHOAAB-
LS B PErYAOBAHHI LbOro NMUTAHHA Ta BUHAUTU LLAAXK
BAOCKOHAAEHHS HOpMaTMBHOI Ha3un.

CTtaH AOCAIAKEHHA TeMU. B Teopii cnapkoBoro
npaBa 0COOAMBOCTI Mnpouecy nepexopy 0HOB’'A3KIB
OOpPXHWKA Ta NpaB KPeAUTOopa B MOPSAKY CMaAKYy-
BaHHA I'PYHTOBHO AOCAIAKYBaAuca marxe 100 pokiB
TOMY B MOHOrpadisx Taknmx BUAATHUX HAYKOBLIB K |.
KicTakoBCbKMI «AOArOBas OTBETCTBEHHOCTb HACAEA-
HMKa Bb pUMCKOMb npase» 1900 pik, . AopMiAOHTOB
«06 OTBETCTBEHHOCTM HACAEAHWKOB MO 06s3aTeb-
CcTBaM ocTaBuUTenss HacaeactBa» 1881 pik, A. Kacco
«[lpeemMcTBO HacAeAHUKa B 00813aTeAbCTBaX HACAEAO-
patens» 1895 pik.

Ha cbOropHilLHIN AeHb 3a3HauYeHe NUTaHHA He-
AOCTaTHbO BMBYEHE 3-MOMIX iHLLIMX NMUTaHb CMAAKOBO-
ro npasa, HAaTOMiCTb, BOHO noTpedye BiAblL I'PyHTOB-
HOIO i KOMMAEKCHOIO MiAXOAY B CBOEMY AOCAIAKEHHI
y 3B’513KYy 3 HEOOXIAHICTIO YCYHEHHSA NPOoTUpIY i npora-
AVH B Cy4acHOMY 3aKOHOAABCTBI.

MeToro AOCAIAKEHHA € aHaAi3 iCTOPUYHKUX ac-
NekTiB BMHUKHEHHA BiANOBiAAABHOCTI NMo  6oprax

CMaAKOAA@BLSA Y pUMCbKOMY NpaBi, 0COBAMBOCTI Takoi
BiANOBIAQABHOCTI, 3'ACyBaTK COLiaAbHI i NpaBoBI ne-
peAyMOBW CTAHOBAEHHA Cy4acHOro 3akKOHOAABCTBA,
LLO PEeryAroe BuLLE3a3Ha4YeHi BIAHOCUHW.

Buknap 0OCHOBHOro marepiaay. [parHeHHs Ato-
AMHW A0 HABYTTA, 36iAbLLEHHS Ta 36epeXeHHs MalHa,
AK MOKa3ye iCTOPif, € CMOKOHBIYHOIO XapaKTepHO
PUCOIO AOACBKOI 0cobucTOCTi. MpUpPOAHE NpaBo abo
jus naturale, Ak Moro HasvBaAn B AaBHbOMY Pumi,
Mae BioAOriYHEe MOXOAXEHHSA i MpUTaMaHHE KOXHIM
0c006i 3 il HApOAXEHHSA. BAacHULbKe CTaBAEHHA 0cobu
AO MalHa PO3rAaAaAOCSH NMPUXUAbHUKAMKU TEOPIi Npu-
POAHBOrO NpaBa fAK OpraHiyHe BUPaXEHHS CyTHOCTI
AOAMHW.

HesBaxatoun Ha Te, WO iCTMHA NPUPOAHBO-
ro npaBa, B LIAOMY, Ta Teopia MPUPOAHBOI CYyTHOCTI
BAACHOCTI, 30KpeMa, Tak i 3aAMLLIa0TbCA NPEeAMETOM
AMCKYCIiV 6araTbox HayKOBLLiB, NPUTAaMaHHICTb AOANHI
TaKol NMCUXOAOTIYHOT PUCU K «IHCTUHKT BAACHOCTI Ta
HebaxaHHA iT No3byTucs» 3anepedvyBati Baxko. Lle
MOXHa nobaunTv HaBiTb y MOBEAIHLI MaAEHbKMX Aj-
TeW, KOAWM BOHW AOBPOBIABHO HE 3roAHI AIAUTUCS CBOI-
MW irpallkamMu Ta COAOAOLLLAMM 3 iHLLMMU. 3 AOPOCAI-
LLAHHAM BUAO3MIHIOKOTLCS AMLLE BUA | 06Ccsarv MaliHa,
BAACHE X CTaBAEHHS AO «CBOro» 3aAULLIAETbCA TaKUM
camuM. lloctae 3akOHOMIpPHE MUTAHHA — HaBilWO X
AHOAMHA HaKOMUYye BCE Le MalHO?!

Maixe KOXeH 3 Hac 3a XMWTTS nparHe 36eper-
T i 3GIAbLUUTK CBIlM CTATOK AAA 3aAOBOAEHHSI BAACHUX
notpeb i notpeb cBOEI POAMHU. YCBIAOMAEHHA TOrO,
LLIO HakonuueHi 6aara HaBiTb MiCAA CMepTi IX BAACHU-
Ka 3MOXYTb 3aA0BOABHATU IHTEPECU OAUILKUX POAM-
yiB, CMOHYKAE AKOACTBO AO MOCTIMHOIO HAaKOMUYEHHS
cTaTkiB. lNepexip Xe MalrHa Bia OAHIET 0cobu nicas i
CMepTi AO iHLLIOT 0cOBU OTPKMMAB B TEOPIi NpaBa Ha3By
«CnapKyBaHHS».

LLle 3a yaciB nepBiCHOro NAEM’sl, KOAW CYCHMiAb-
CTBO TiAbKM MOYMHAAO CBill COLAaAbHUI PO3BUTOK,
NPUPOAHIN IHCTUHKT BAACHOCTI Ha ocobucTi pedi Ta
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3HaPAAAA MpaLi NPU3BOAMTL AO HEOBXIAHOCTI po3rno-
AINY MalHa nicaa cmepTi nomepaoro. MNMopsasok i nia-
CTaBW TaKOro PO3MOAIAYy CKAAAM NepBOBYTHI NOPAAOK
CMaAKyBaHHSA.

B npoveci cTanoro po3BuUTKY NPOAYKTUBHUX CUA i
nepeTBOPEHHS MaTpiapxaTy B natpiapxanbHy POAUHY
3HaUYHO 3BYXYETbCH KIAbKICTb POAMYIB, SIKi MOB’A3aHi
MiX co60l0 NEBHUMW CIMEMHUMM Ta COLaAbHUMM
3B’A3KaMu, yTBOPIOETbCA ciM'a. CiM’'a noyunHae 3a-
KAAAQTUCA Ha E€AHOCTI MOXOAXEHHS i CNopiAHEHOCTI,
CMiAbHOCTI MaklHa, PeAiritHoCTi Ta aBTOPUTETY AOMOB-
AapmKkn. A6 TpaHchOpMYETbCSA 3 MOAIrAMHOM0 Ha
napHUM MOHOTraMHUWI, BU3HAUYEHHS MOXOAXKEHHS Ai-
Tel NouymMHae 3aiMcHIoBaTUCA NO HATbKIBCbKIM AiHii, a
POAOBMI YCTPIN MEPETBOPIOIOTLCA Ha CYCIACbKMA. B
Ler yac BM3HAYHy POAb BiairpatoTb Taki Kateropii sk
NPUHUMMA CTAPLUMHCTBA, YE€CTb POAMHMU i HEMOXUTHUK
aBTOpUTET BaTbKiBCbKOI BAaaK. CiM’s, B 0c0bi AOMOB-
AaAMKM, BCTYNae B €KOHOMIUHI BIAHOCMHU K OKpe-
MW yyacHUK 3000B’A3aHb, BUKOHAHHS SIKUX B CUAY
CniAbHOCTI MaiHa, 3a3B14Yai TakoX Byr0 060B’A3KOM
BCIX YUAEHIB POAMHM.

Came aBTOPUTET AOMOBAAAMKM i CMiAbHICTb Ci-
MeNHMX aKTUBIB, B TOMY UMCAI M1 3000B’sI3aHb, BiAi-
rpae npoBiAHY POAb B CYCMiAbHUX BiAHOCMHaXx TOro
yacy, uepes Lo nicaa cMepTi nourMHae BianbyBaTHcsa He
AMLLE nepexip MarHa, ane M 060B’'A3KIB, AKI HaALLAA-
KU B CUAY 3BMYaIO Ta BMNAMBY CYCMIAbCTBA BUKOHYBaAU
ANS 30epeXeHHs YecTi Ta iM’ss POAUHM.

TakMMm  uMHOM, 3anoyvaTkyBaHHA  NEPExXoAy
000B’A3KY 3 BMKOHaHHSA BOpry A0 CNaAKOEMLIB MoO-
MepAoro 60pXHMKa 3 camMoro noyYatky 3akAapAanoChb
Ha AOBPOBIAbHMX 3acapax 3 ypaxyBaHHAM NMPUHUMMY
CnpaBeAAMBOCTI, WO O6yAO 3yMOBAEHO HEOOXiAHICTHO
NiATPMMaHHA aBTOPUTETY CiM'I.

3 MepexoAOM CyCcniAbCTBa AO HOBOI dopmallii -
paboBAACHULBKOIO Aapy, HOPMMK-3BUYAT, 3@ SKUMMU
3AIMCHIOBAAOCS CMAAKYBaHHSA B MEPBICHOMY CyCMiAb-
CTBi, NOCTYNOBO 3HaxOAfTb CBOE GOpManbHe BuUpa-
XEHHS B MUCEMHUX AKEPEAAX NPaBa AABHIX AepXaB.
HalbiAbll AOCKOHAAEe 3 CydaCHOro MOrAsiAy PEryAto-
BaHHS CMAAKOBMX NPaBOBIAHOCUH pPaboBAACHMULBKO-
ro Aapy MIiCTUTbCS B PUMCBKOMY CMaAKOBOMY Mpasi,
Xo4ya 3BMYaKHO, CMaAKOBE NPaBO iCHYBAAO M B iHLLIMX
paboBAACHULBKUX AepxXaBax - €runti, BaBWUAOHI,
Accupii, IHAIT TOLLO.

3a BipoOMUM BUpa3oM Pum Tpuui niakopsiB
CBIiT: MepLIOro pasdy CBOIMW AErioHamMu, HaCAIAKOM
Yoro CTan0 NepeMillleHHs ITanii B LEHTP TOAILHbO-
ro «ORBIS TERRARUM» -— KOAa 3eMeAb, SiKi OMUBa-
A0 Cepep3eMHe Mope; BApPYre - XPUCTUAHCTBOM,
CNpUMHATUM | KMiBCbKOtO Pyccto; BTPETE — KOAWM PUM-
CbKe npaBo Byno peueniinoBaHe NisHbOGEOAANBHOI
€sponoto, 3 TMM o6 yepes BikM CTaTh OCHOBOH bHa-
raTtbox KoAn®IKaLiv LMBIAbHOTO NpaBa, rAMBOKUM Tep-

MiHOAOTIYHMM AXEpPEAOM, 36iPKOO MOHSATL | TEPMIHIB,
AKi 36epiratoTb CBil aBTOPUTET i No Haw yac [1, c. 3].

[cTOpiA PUMCBKOro CnapkyBaHHS HaAiuye 4o-
T™MpKU eTanu: a) Hereditasabintestato - cnaakyBaH-
HS 3a AaBHIM UMBIAbBHMM npaBom; 6) Bonorum-
possessiointestati - cnapkyBaHHA 3@ NPETOPCbKUM
€AVUKTOM; B) CnapkyBaHHS 3a iMMNepaTopCbKUMM
3aKoHamMu; T) cucTeMa CrnapKyBaHHS 3a HOBeAaMM
FOcTuHiaHa.

B Teopii npaBa iCHYOTb Pi3Hi NOrAAAM LLIOAO MNe-
pioay 3amnoyaTkyBaHHS nepexopy 6opry B cnapkoBy
Macy, cepea AkMX, 30Kpema, € npunyweHHa O. Kot
«LLI0 TPAMMAOCS e B NepioA iCHYBaHHS PUMCbLKOI pec-
ny6aikun» [2, ¢. 14], a \. Kacco pobutb BUCHOBOK, LLO
AAHWI NpUHLUMN ByB Bneplue 3anpoBapXeHW B AaB-
HbopuMCcbkMX 3akoHax Xll Tabanub [3, c. 20].

OpAHak, Ha Hally AYMKY, HanbiAbLL BipOriAHUMU €
BUCHOBKM |. KiCTIKOBCBKOIO Npo Te, L0 CNaAKyBaHHA
0060B’A3KYy 3 BUKOHAHHA 60Pry BUHWUKAO LLIE B AABHIN
nepioa, i He AULLIE PUMCBKOI AepXaBK, a «ykrnapaui Xl
TabAMLpb AWLLIE 3aMMCaAM, SIK BIAOMO, Aitoue 3BUUYAEBE
npaBo, a He CTBOPUAK PSIA HOBUX MPaBOBUX HOPM» [4,
c. 16].

Hopmu pumcbkoro npasa B cdepi crnapKyBaHHA
HEe MOIAM He BpaxoByBaTW MOCTIMHO 3pOCTakoui Cyc-
NiAbHO-EKOHOMIYHI iHTepecHu rpomaaun. Yepes po3Bu-
TOK MOPCbKOI TOPriBAi, CEASHCbKOrO rocnopapcTBa
Ta MOCTIMHMX BOEHHMX AIM MOUYMHAOTb LUMPOKO PO3-
NnoBCHOAXYBaTUCA 3000B’A3aAbHI BIAHOCMHU AOTOBIp-
HOro Xapakrepy, B TOMy UMCAI M BIAHOCUHM MO3WKMU.
CyTHicTb yTBOpPEHMX 3060B’si3aHb 06yMOBMAG cheuu-
biUHUIA CyB’EKTHUIM CKAAA YYACHMKIB AOrOBOPY, A€ 3
OAHOTO 60Ky MO3MKOAABLSAMMU, AK MPaBWUAO, BUCTYMNaAK
3aMOXHi BEPCTBM HACEAEHHS, a iHLWa CTOpOHa - Mo-
3MYaAbHUKK, K NPaBUAO NoTpebyBann MaTepiaAbHOT
AOTMOMOIM Yepes WO i 3BepTaAmca Mo nosuky. Yepes
CKAGAHOLL B MOBEPHEHHI 0AHa 3 nepwunx ¢opm no-
3MKW — AOTOBIP, AKWUI OTPUMAB Ha3BYy «HEKCYM» (Nex-
um), 6yB AOCUTb YCKAAAHEHUI OPMAABHOCTSIMMU
YKAQAEHHSA.

Tak, «HeKkcym», BipAoMUI e A0 3akoHiB Xl Ta-
6AULB, YKAapaBCS Y GOPMi 0COOAMBOIO pUTyany 3a AO-
NMOMOrOK Kycka Miai i TepesiB. 3a cTapux vaciB AaHy
MiAb 3BaXXyBaAW Ha Tepe3ax i TakuM YUWHOM BM3Ha4a-
AW BapTICTb peui, AKy KpeAUTop nepepaBaB BOPXHUKY
B 0COOAMBO ypouncTint dopmi [5, c. 306]. Ockinbku Le
NEeBHOK MIpPOKO CTBOPIOBAAO HE3PYUHOCTI AAA KPEeAU-
TOPIB | BOPXHUKIB i raAbMyBaAO PO3BUTOK NMO3UKOBUX
BIAHOCHH, TO NOCTyNnoBO cdopmMyBaracsa CnpoLleHa
dopma AOroBopy No3ukW — «mutuumy, Wo 6yra BXe
He 06TsXeHa KyAbTOBUMM 06psiAaMu.

Pumcbkomy npaBy 6yna BiAOMa i Tak 3BaHa MOp-
CbKa No3uKa, «B CUAY KOi 3000B’sI3aHHSA NO3UYaAbHU-
Ka CTaBUAOCb B 3aAEXHICTb BiA LLACAMBOIO pe3yAbraTy
NAABaHHA | IK KOMMNEHCcALisl 3@ TaKUU PU3UK MOTAU
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6yTV MOroAXeHi NpoueHTu» [6, ¢. 16].Takuii BMA CyTO
PUMCbKOI MO3MKK He HabyB CBOro NOAAAbLLIOTO PO3Mo-
BCIOAXEHHSA B iHWMWX cucTeMax npasa, NobyaoBaHMX
Ha 3pa3oK PUMCbKOIO.

3a 06CTaBWMH PO3BMUTY iHCTUTYTY MO3WKK i LIW-
POKOro MOLLUMPEHHST B CYCMIAbCTBI 3a3Ha4YEeHMX BULLE
3060B’siI3aHb BMHWKAE HaranbHa notpeba rapaHTy-
BaHHA KPeAUTOpam MOBEPHEHHSI HAAAHMX HUMMK MO-
31K, HaBiTb MIiCAS CMepPTi BOPXHUKA, apKe «CMepTb
ABMLUE BWMAAKOBE;, BOHA HE MOXE HaHEeCTU LUKOAY
KpeauTopam i He Mae no3baBASiTM iX TOrO 3apA0BO-
AEHHS, Ha IKe BOHW MOTAM PO3pPaxoByBaTH 3a XUTTA
cnaakopaBus» [3, c. 6].

AAR pO3yMiHHSE 0CODOAMBOCTEN CMNAAKOEMCTBA
3000B’A3aHb Yy MO3WKOBMX MPABOBIAHOCUHAX PUM-
CbKOI €MnoXM BapTo PO3rAAHYTM i cUcTemMaTu3dyBaTu
HaCTyMnHi Teopii, SIKUMKU BYeHi OOIPYHTOBYHOTb BMU-
HUKHEHHS LbOTO ABULLA | MOr0 NMPUHLUMMNOBUX 3aCaA.
Tak, B TEOpii CNAaAKOBOro nNpaBa MOXHa NMPOCTEXUTH
AEKiAbKa OCHOBHUWX HaMNpsiMKiB NPaBOBOI AYMKU 3 NU-
TaHb NPUYMH NOABKU Nepexoay 060B’sI3KY 3 BUKOHAH-
Hst 6opry A0 CMaAKOEMLIB, CEPEA SIKMX €:

1) Teopis cnaapkoemcTBa OCOOUCTOCTI CraAKo-
AaBLS | HEOOMEXeHOoI BiAnoBiAaAbHOCTI CIaAKOEMLIA,
NPUXUABHUKK SKOI HaMoAAraAn Ha TOMy, Lo ocobuc-
TiCTb FOPUAMYUHA HE NMPUNUHAETLCA 3 QISUUYHOKD CMEp-
TH0 0CO6MU, BiaTaK MicAst CMepTi | 0COOUCTICTb, | ManHO
3’€AHYIOTbCSI B OAHIM 0c0bi cnapkoeMUSs, a BiaTak, pa-
30M 3 UMM NEepexoAnTb i 3060B’A3aHHSA 3 BUKOHAHHS
6opry. Apyra ii yacTMHa CTOCOBHO HEOOMEXEHOI Bia-
MOBIAAABHOCTI 3HAXOAUTb CBOE OBIPYHTYBaAHHS came
B NOBHOMY CMAAKOEMCTBI 0COBMCTOCTI NOMEPAOTO, a
BiATAK HEOOMEXEHOI BiANOBIAAABHOCTI N0 Moro Hop-
rax. Aeski BUEHi BM3HAOTb L0 TEOPIO AK NPUHLUMI
CYTO PUMCBKOro NMOXOAXEeHHs [3, ¢. 1], oAHaK iCHy-
IOTb M iHLWWI MOrAAAM, AKi 3anepeuytoTb Le TBEPAXKEH-
HA - «HeobMexeHa BiANOBIAAABHICTb HE cneLljianbHUI
PUMCbKUI NPUHUMN. HeobmexeHa BiANOBiAaAbHICTb
nputamaHHa BCIM HapoAaM Ha BIAOMOMY CTyneHi ix
KYABTYPHOIO pO3BUTKy» [4, ¢. 37];

2) Teopis cnaAkyBaHHS BAGCHOCTI, IK €AMHOIO
uiroro, nip SIKOKO PO3YMIETLCA «HE CYKYMHICTb MpeA-
METIB CMaALlLMHWU, @ EAHICTb akTMBY i nacusy. lNpaBa
BUMOTU, BOPru € HEBIA EMHOLO YaCTUHOIO LIiET EAHOCTI,
a TOMy BOHU NEPEXOAATb Ha CNaAKOEMUSA €0ipsoi npu
LbOMY, aBXex, B noBHoMy obcssi» [4, c. 8]. LUa Te-
opifA 3ycTpina HU3KY NPOTUBHUKIB, K 3anepedyBanu
OTOTOXHEHHS BAACHE MaWHa 3 Bbopramu Ta npaBom
BUMOTH;

3) Teopist crninbHOCTI ciMerHoro MariHa, sika, Ha
Halwy AYMKY, Ma€e AOriuHe OOrpyHTyBaHHSI BMpoBa-
MKEHHSI CMAAKOBOIO HaCTyMnHMLTBa 6opriB B Toroyac-
HOMY CYCMIAbCTBI B CUAY TPAAMLII, YCTPOLO i €BOAIOLT
PO3BUTKY CiM’T B iCTOPIT AtOACTBA. Tak, 3riaHO L€l Teopii
CMiAbHICTb MariHa OKPEMOI POAMHU | aBTOPUTET BAAAU

pater familias 3ymoBMAM HEOOXiAHICTb 36epexeHHs
3000B’A3aHb 3a HalLaAKaMK MOMEePAOro 6opXHUKa
AASL TapaHTIl PO3BUTKY i cTabiAbHOCTI BIAHOCWMH MO3U-
KM, SIKi TIAbKM MOYMHAAM CBOE CTAHOBAEHHS B €KOHO-
MiYHOMY XMWTTi CyCMiAbCTBa.

3 aHani3y BUKAAAEHUX TEOPI MaeMO 3MOry 3po-
6UTM NEeBHI BUCHOBKM LLIOAO OCOBAMBOCTEN CMaAKO-
BOro rnepexoay 3060B’A3aHb B CTapopaBHLOMY Pumi,
cepea SIKMX € HaCTYMHi:

- 3000B’A3@HHSI HE MPUMNMHSAOCA 3i CMEepTHo
6OpPXHMKA i NEPEXOANAO AO MOTO CMAAKOEMLIB;

- 0bcAr BianoBipaAbHOCTI ByB HiuMMm He obme-
XEeHUn, TobTo crnapkoeMelb ctaBaB OOPXHUKOM MO
3060B’A3aHHSAX CNAAKOAABLSA BiAMOBIAAIOYM NPU LbO-
My B TOMY YUMCAi BAGCHUM MalHOM;

- TaKM NOPSAOK CHOpMyBaBCS MiA TMCKOM CiAb-
HOCTi CiMEeMNHOro MamHa.

3 nocTynaAbHUM PO3BUTKOM HOPMW PUMCbLKOIrO
CMaAKOBOTO MpaBa B YaCTUHI HEOOMEXEHOro CNaAKy-
BaHHsA 3060B’s13aHb NOYMHAKOTL 0OTSXXYBATUCH PI3HU-
MW FOPUAMYHUMU KOHCTPYKLIAMM, apKe CMaAKyBaHHS
6opriB HiAbLUMX 3@ YCMAAKOBAHUI CTAaTOK BYAO HEBU-
rAHWUM He AMLIE CMAAKOEMLUIO, aAe W MOr0 BAGCHUM
KpeaMTopaMm, fKi Tenep MaAu KOHKypyBaTW 3 KpPeAu-
TopamMu CMapKoAaBLSA, aAKe BCE MalHO — i yCnaaKo-
BaHe i ocobrcTe MalNHO CNaAKOEMLUSA CNPAMOBYBaAAO-
CA Ha 3ap0BOAEHHSI NOTpeb KpeaWuTopiB NMOMEPAOro
cnapkoapaBusl. 3 iHWOro 60Ky, He3aAOBOAEHHS MaAO
Micue i Ha 60l KpeAUTOpiB NMOMeEPAOro BOpXHMKa,
aAXe KiAbKICTb BAACHMX HOPriB HOBOCMNEYEHOro Cnaa-
KOEMLS MOrAa ByTW 3HAYHO BiAbLLOK 3a yCcnaAKOBa-
He MaWHO i, TaKUM YMHOM, PO3PaxOByBaTK Ha MOBHE
3aA0BOAEHHST CBOIX BUMOI KPEAUTOPU BXE HE MaAu
3MOrK.

HeBuriaHe NOAOXEHHSA CKAAAOCA | B cdepi 3acTo-
CYBaHHSI TAKOr0 BMAY 3amnoBiAaAbHUX PO3NOPSAAXKEHD
AK legata. Tak, 3a AOMOMOrol0 AeraTiB BiAMOBiAAAb-
HicTb No 6oprax NoMepAoro HOPXKHUKA HE PO3MOAIAS-
AaCb NPOMOPLIMHO KiAbKOCTI OTPMMYBaUiB CMaAKOBOTO
MalHa, cepep AKUMX B AaHOMY BUMNaAKY BYAU Sk cnaa-
KOEMELDb, TaK i Aerapitapin - oTpumyBay BiAMOBM.
BrvkoHaHHA Gopry nepea Kpeautopam MOKAAAaAOCs
AMLLIE Ha OAHY 0CcOBy - CnapKOEMLUS, B TOM Yac, KOAU
AErapitapin, oTpuMaBLLM Ty UM iHLY MalMHOBY BUIOAY
He BCTYNae B XOAHI 3060B’A3aHHA CMaAKOAABLS.

BkasaHa B 3anoBipanbHil BiaAMOBI 0coba oaep-
XyBaAa TiAbKM BU3HaAUYeHe MalHo, y Toi yac, Ak 6opru
CnapKoAaBLSA AO HEI HE nepexoanAn [2, c. 15].

3a Taknx obcTaBuH Aerat 6yB MOXAWBUIA AULLIE B
pas3i AOCTaTHOCTI MalHa Ha noraleHHs 6opris, a cnaa-
KOEMELDb BIAMOBIAGB AULLE Y MeXax BapTOCTi ycnaa-
KOBAHOro MalHa 3a BMpaxyBaHHAM 3000B’si3aHb.
3apaam cnpaBeAAMBOCTi Tpeba 3a3HauUMTH, WO 3a NeB-
HUX 06CTaBMH TaKMM yY4aCHUK CNaAKOBUX BIAHOCUH SIK
Aerapitapin mir 3aanMwnTu B cebe HeobTsaxeHe ManHo
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3Ha4YyHOI BapTOCTi, @ CNapAKOEMEL 30CTaTUCS 3 HiunM,
AKLLO 06cAr 6opriB AOBiIPHIOBAB yCNaAKOBaHOMY Mali-
Hy, LLIO 3aAMLLIMAOCH NicAst cnaaTty Bopris i legata.

IcTopMuHe 3HauyeHHA B HanpAMKY OBMeXeHHSs
CMaAKOBOI BiAMOBIAGABHOCTI CMAAKOEMLIB MaAU pe-
dopmu HOctuHiaHa 531 poky, aknumu byna BBepeHa
iHBeHTapHa ninbra - beneficiuminventarii. AKLWLO
cnapkoemelb npotsarom 30 AHIB ¢ vacy delatio no-
YHE CKAAA@HHSI OMMCY CMAAKOBOrO MakHa 3a yuyacTro
CBIAKIB i HOTapiyca Ta npoTsarom 60 AHIB A0BeAe i1 AO
KiHUS, TO BiH BiANOBIAAE 3a cnaakoBi 60prv Avlle B
06cAa3i onucaHoro MarHa - intravireshereditatis [7,
c. 519].

Takum YnMHOM, B pe3yAbTaTti 3MiH | NEePETBOPEHb
PUMCbKE CnapkoBe npaBo iMMNepaTopCcbKoro rnepioay
MOCTYNOBO BCE X TakW MPUXOAUTb AO HeOBXipAHOCTI
X0ua i YaCcTKOBOI, ane BIAMOBHW Bip HEOOMEXEHOT BiA-
NOBIAAAbHOCTI CMAAKOEMUIB | 3akAapa€e MiABAAUHU
npuHUKMNy obmexeHHs 60proBrx 3060B’A3aHb Cnaa-
KOEMLIB BapTICTIO yCNAaAKOBAHOIo ManHa.

«PUMCbKe NpaBO MOkKa3ye 3 MOBHOK ACHICTHO,
110 HeobMmeXeHa BiANOBIAAAbHICTb HE BiAMOBIAAE No-
Tpebam cycniAbCTBa, L0 NEPEXMAO NEPIOA TICHUX Ci-
MENHMX 3B’A3KIB. | AKLLO MK He BaXaemo He NPUCAY-
XaTucs AO YPOKiB icTopii, M1 3060B’A3aHi BIiAHECTUCb
AOCUTb HEFAaTUBHO AO MOCTAHOBKU AQHOIO MUTAHHSA Y
BITUM3HAHIN AiTepaTypi» [4, c. 104].

BucHoBkKU. BaxanBoro icTopuuHoo dopmadi-
€0 B dOpMarbHOMY 3aKpiNAEHHI CNapkoBOro nepe-
xoay bopry i Moro oco6AMBOCTEN Ha 3aKOHOAABUOMY
piBHI CTan0 pUMCbKe CnapkoBe MpaBo, AKe 3akAano
niABaAMHU AAST GOPMYBaHHA Garatbox HalioHaAbHMX
CUCTEM Cy4YaCHMX €EBPOMENCBKUX AEPXAB TakUX fK
HimeuunHa, ®paHuia, ABCTpis, TOLLO.

AaBHbOPUMCbKOMY MpaBy OyAM xapaKTepHi Ha-
CTYMNHI xapaKTepHi 0COBAMBOCTI y cnaaKyBaHHi 6opriB,
a came: 3000B’AA3aHHA He MPUMNMUHSAOCA 3i CMeEpPTHO
6OPXHMKA | MEPEXOAUAO AO MOTO CMAAKOEMLB; 0b6CcAr
BIANOBIAAABHOCTI OYyB HiuMM He ob6MeXeHui, TobTo
cnapkoemelp cTaBaB 60pXHUKOM MO 3060B’A3aHHAX
CMaAKOAABLSA BiANOBIAGKOUM NPU LbOMY B TOMY UMCAI
BAACHMM MaWHOM; TaKMi NOPSIAOK chopMyBaBCa Mip
TMUCKOM CMiAbHOCTI CiIMEMHOro MaiHa.

MPUHUMN iHBEHTAPHOI MiAbIM, 3aKPINAEHUI 3a
yaciB PUMCbKOI pecnybAikM, KOAW BiAMOBIAAAbHICTb
CNapKoeMLUA obmexyBaAacb BapTiCTHO yCNaAKOBaHO-
ro MaiHa 3a yMOBW NPOBEAEHHS iHBEHTapm3aLii (onu-
cy) MaltHa 6yB peueniioBaHWi ®paHLy3bKWUI LMBIAb-
HUM KopekcoM 1804 poky i HiMeubKnUM LUMBIAbHUM
yAnOXeHHAM 1900 pokKy, SIKi AitOTb MO CbOrOAHILLHIN
AeHb. HauioHanbHOMY 3aKOHOA@BCTBY TakoX BiaoMa
obmexeHa BipnoBiAAAbHICTb Mo Boprax NOMepAoro,
ane 6e3 HeobXiAHOCTI MPOBEAEHHSI OMUCY i 3aBXAM
06MEXYETbCS BAPTICTIO YCNaAKOBaHOro MariHa.
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AbibyraeBa TetaHa leHHaAjiBHa

OCOBAUBOCTI CNAAKYBAHHA BOPTY B PUMCBbKOMY NMPABI

Y cT1aTTi 3AIMCHEHO PO3rAAIA NMUTaHb, NOB’A3aHMX 3i CTAHOBAEHHSIM Ta PO3BUTKOM BiAMOBIAAABHOCTI 38 6opru cnaa-
KOA@BLSI B PUMCbKOMY NpaBi. BuaineHo Tpu Teopii NpaBoBOi AYMKM 3 MUTaHb NPUYMH NOABK Nepexoay 060B’A3Ky 3 BUKO-
HaHHA 6OpPry A0 CMAAKOEMLIB. PO3rASIHYTO €BOAIOLLIKO CTAHOBAEHHS TaKoi BiAMOBIAAABHOCTI BiA AGBHBOPMMCBKOIO NpaBa
AO MpaBa 4aciB pUMMCbKOI pecnybaiki enoxu KOcTnHiaHa —enoxu B nepioa Akoi 6yA0 3aKAAAEHO NMPUHLMMNOBI 3acaam
06MeXeHOI BiAMOBIAAABHOCTI CMAAKOEMLLB LUAIXOM NPOBEAEHHSA ONUCY MalHa, AKi B NoOAaAbLLOMY ByAW peleniioBaHi
TakKMMK EBPONENCBKUMM KpaiHamu Ak HimeuurHa i OpaHuis.

KarouoBi caoBa: 6opr, cnapkyBaHHA 6opry, 060B’A30K, BiANOBiAAAbHICTL 3a 60pru, nepexia 060B’A3Ky, PUMCbke
npaso.
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Abubynaesa TatbAHa leHHapMEBHa

OCOBEHHOCTU HACAEAOBAHUE AONATA B PUMCKOM NPABE

B cTaThe paccMoTpeHbl BONPOCHI, CBA3aHHbIE C BO3HUKHOBEHWEM U Pa3BUTUEM OTBETCTBEHHOCTU MO AOATAM Ha-
CAEAOAATEAS] B PUMCKOM MpaBe. BblAeAEHbI TPU TEOPUM MPABOBOM MbICAUM OTHOCUTEABHO NMPUYMH MNOABAEHUS Nepexo-
Aa 06513aHHOCTU MO UCMOAHEHUIO AOATA HAcAeAHUMKaMW. PaccMoTpeHa 3BOAIOLMA CTAHOBAEHMA TaKoW OTBETCTBEHHOC-
TW OT APEBHEPUMCKOIO NnpaBa K npaBy BpeMeH PUMCKOM pecrnybAnKn anoxn KOCTUHWaHa — 3Mnoxu B NEPUOA KOTOPOM
ObIAM 3aA0XKEHbI NMPUHLMMUAABHbIE OCHOBbI OrPaHUYEHHON OTBETCTBEHHOCTU HACAEAHWMKOB NMOCPEACTBOM OCYLLIECTBAE-
HUA OMUCU UMYLLECTBA, KOTOPblE B AaAbHENLIEM ObIAM peLenupoBaHbl TaKUMKU €BPOMNENCKUMIU FOCYAaPCTBAMU Kak
lepmanus u dpaHums.

KaroyeBbie cA0Ba: AOAT, HACAEAOBaHWE AOATa, 00A3aHHOCTb, OTBETCTBEHHOCTb 38 AOATH, MEPEXOA AOATA, PUMCKoe
npaso.

Abibulaieva Tetiana Gennadiivna

FEATURES OF DEBT INHERITANCE IN ROMAN LAW

This article covers issues related to beginning and evolution of the responsibility for debts of testator in the
Roman law. There are three theories of legal thought as regards causes of transferring responsibility for debt repay-
ment to heirs. The article also depicts evolution of formation of such responsibility from the ancient Roman times
to the times of Roman Republic of Justinian era - an age in which were established foundation principles of limited
liability by heirs due to inventory of property that were later used by such european countries as Germany and France.

Keywords: debt, inheritance of debt, duty, liability for debt, transfer of debt, the Roman law.



