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NMUTAHHSA TEOPII

YAK 347.965

Byneua Cibinna BorpaHiBHa,

AOKTOP FHOPUAMUYHUX HayK, Npodecop kadbeapr LMBIABHOTO NpaBa
Aep>XaBHOro BULLLOTO HABYAAbHOTO 3aKAAAY «YXXFOPOACBKUIA HaLLiOHAAbBHUI YHIBEPCUTET»

3abopoBcbkui Biktop BiktopoBuu,

KaHAMAAT OPUAMUYHKX HAYK, AOLIEHT KadeApUu LUBIAbBHOIO NnpaBa
AepXaBHOro BMLLOIO HABYAAbHOIO 3aKAAAY «Y)XITOPOACbKUI HALIOHAAbHUIW YHIBEPCUTET»

OPAEP B AKOCTI AOKYMEHTY, WO NOCBIAYYE

MOBHOBAXEHHA ALBOKATA

MocTtaHoBKa npobaemwu. BianosipaHO a0 cT. 1
KoHCTUTYLiT YKpaiHK Halla AepXXaBa € CyBEPEHHOH0,
He3aAeXHOoK, AEMOKPAaTUUYHOK, COLiaAbHOK Ta npa-
BOBOKO AepXaBok. B paHOMY BMNAAKY PO3BUTOK
NnpaBOBOi AepXaBU BUKAMKAE 0COOAMBY NoTpeby AAA
rPOMaAfH Ta opraHizauiv y npodecinHin npaBoBIn
(MpaBHMYIN) AONOMO3i, LLO B CBOK 4epry Cnpusino
3HAYHOMY 30iAbLUEHHIO MOMUTY Ha AOMOMOTY, sika
HaAAETbCS apABOKaTaMu. AABOKaTH € cyb’ektamu, Ha
AKUX MOKAAAEHO KOHCTUTYLIMHMIA 060B’A30K HAAQHHS
Takol AOMOMOTK, @ X AIABHICTb € IHAMKaTOPOM piB-
HA PO3BUTKY AEMOKpaTii B CYCMiAbCTBI Ta OCHOBHOO
O3HAKOK PiBHSA 3aXULLEHOCTI MPaB AFOAUHM.

AKTYyaAbHICTb AOCAIAKEHHSI MOAATAE B TOMY, LLO
0bOPMAEHHA MOBHOBAXEHb aABOKAata € BaXAUBWUM
€NEMEHTOM B MNPOPECINHIN AIAABHOCTI aABOKaTta,
OCKIAbKW He TiAbKM BCTAHOBAIOE CYTHICTb B3aEMOBIA-
HOCWMH OCTaHHbOTIO 3 CBOIM KAIEHTOM, aAe 1 BU3HaYae
0COBAMBOCTI iIHAMBIAYaAbHOrO NPaBOBOrO CTaTyCy aA-
BOKaTta (AOKYMEHTaMM, AKUMU OPOPMAAETLCH CTaTyC
aABoOKaTa, 30KpemMa MOXyTb BM3HauaTMcs W Mexi
MOro npouecyaAbHOro CTaHoBMLLA). KpiM Lboro, Ha-
AeXHe 0pOPMAEHHSA NOBHOBAXeHb apBOKaTa 6e3cyM-
HIBHO € rapaHTiero yCrilHOI He TIAbKW MIAFOTOBYOI, a
B NMOAAAbLLOMY i BCI€i MOro AiIAbHOCTI LLLOAO HaAaHHSA
npodecinHOi NpaBoBOi AOMOMOrM. AKTyaAbHICTb 00y-
MOBAEHA 1 TUM, LLO 3 MOMEHTY 0DOPMAEHHSI MOBHO-
Ba)XXeHb Ta BCTyMy apBOKaTa Yy BiANOBIAHMMK npouec
(HapA@HHA AOKYMEHTIB, WO MIATBEPAXYHOTb MOBHO-
BaXEHHA aABOKaTa BIAMNOBIAHMM YNOBHOBaXEHUM
cyb’ekTam) BiH OTPMMYE BXE CTaTyC aABOKaTa-3axmc-
HUKa, aABOKaTa-NMpeACTaBHUKA UM BAACHE apBoOKaTa.
3 UbOro MOMEHTY BiH Ma€e MOXAMBICTb B MOBHil Mipi

BUMKOPUCTOBYBATU SIK MPOQECiMHI MpaBa apBoOKaTa
(nepepbaveHi 3aKoOHOAABCTBOM MPO aABOKATYpY), Tak
i cneujanbHi NpouecyanbHi Npasa TiEl 0cobu, AKii BiH
Hapa€e NpaBoOBY AOMOMOTY.

CtaH AOCAipKEHHA TeMM. [1pobrema odopm-
AEHHS1 MOBHOBaXeHb apBOKaTa, 30kpemMa B acnekTi
BUKOPUCTAHHSA OPAEPY B AIKOCTI AOKYMEHTY, LLO NOCBIA-
yye MOro NOBHOBAXeHHSA Byna MPeAMETOM AOCAIAKEH-
HA psAAYy HaykoBLiB. Cepea BUEHMX, AKi AOCAIAXKYBAAK
OKpEeMi acneKT AaHOi NpobAEMU, AOLLIABHO BUOKPEMMU-
v npaui H.M. bakasHoBoi, H.B. bop3ux, B. bypobiHa,
T.B. Bapdonomeesoi, B.B. BonrowmnHa, A.1. 3eikaHa,
A. PycuH, I.O. CitanuHoi, C.®. Cadynbko, Ta iHLIKX.

MeTol0 AQHOI CTaTTi € aHaAi3 MPaBOBOI NPUPOAY
OPAEPY B AKOCTI AOKYMEHTY, LLO NOCBIAYYE MOBHOBa-
XEHHS1 aABOKaTa y BCiX BUAAX NPOLECyaAbHOro CyAo-
ymHcTBa. OCHOBHUMM 3aBAGHHAMM, AKi aBTOP CTaBUTb
nepea coboto €: NpoaHaAi3yBaTh CyTHICTb OPAEPY aA-
BOKaTa; BU3HaUUTH AK HOPMaTUBHE 3aKPiNAEHHSs, Tak
i NO3MLIT HAYKOBLIB LLLOAO MOXAWBOCTI BUKOPUCTAHHA
OpPAEPY; Ta Ha OCHOBI MPOBEAEHOrO aHaAi3y BCTaHo-
BWUTU MO3UTUBHI Ta HEraTUBHI aCMEKTU Y BUKOPUCTaHHI
OpAEpPY aABOKaTa.

Bukaap ocHoBHOro marepiany. B cT. 26 3akoHy
YKpainu «[1po apBOKaTypy Ta aABOKATCbKY AiIAbHICTb»
[1] 3a3HaueHo, L0 apBOKATCbKa AISIAbHICTb 3AIMCHIO-
€TbCA Ha MiACTaBi AOroOBOPY NPO HaAAHHA NPaBOBOI
Aonomoru. B Tor xe yac paHa cTaTTa BKa3ye, Lo AO-
KYMEHTaMM, AKi MOCBIAUYYHOTb MOBHOBAXEHHA aABOKa-
Ta Ha HapaHHA NPaBOBOI AONMOMOIM MOXYTb BYTH: AO-
roBip NPo HapaHHS NPaBOBOI AOMOMOTU; AOBIPEHICTb;
OpAEpP; Ta AOPYYEHHA OpraHy (yctaHoBM), YNOBHOBa-
XEHOro 3aKOHOM Ha HapaHHS 6e30MAaTHOI NPaBOBOT
AOMOMOTH.
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OTXe, OAHUM i3 AOKYMEHTIB, KUK MOCBIAYYE MO-
BHOBaXEeHHS apBOKaTa € M opaep apBokata. OAHMM
i3 pO3yMiHb CAOBa «OpAep» (BiA HiM. order, dpaHL.
ordre, Bip AaT. ordo - psip, MOPSIAOK) € MOTO CNIPUNHAT-
TS1 B AKOCTi OiLLIMHOO AOKYMEHTY, O MICTUTb Hakas,
NPUNKUC, PO3MOPAAXKEHHS (HanpUKAaa, Ha BCEAEHHS B
XWUTAOBE MPUMILLEHHS, HA 00LLyK ToLLo) [2, c. 939].
B u. 2 cT. 26 3aKoHy Ykpainu «[1po apBOKaTypy Ta aa-
BOKaTCbKY AiSIAbHICTb» 3a3HA4Y€eHO, WO OPAEP — MUCH-
MOBWIN AOKYMEHT, LLIO Y BUMAAKAX, BCTAHOBAEHUX LIUM
3aKOHOM Ta HWKWMKW 3akOHaMK YKpaiHW, NOCBiauye
NOBHOBaXEHHS aABOKaTa Ha HapaHHS MpaBOBOI AO-
nomoru. BiH BMAAETbCA aABOKaATOM, aABOKATCbKUM
6topo abo apBOKATCbKMM 00’€AHAHHAM Ta MOBMHEH
MICTUTW MIANUC aABOKaTa. B Uil Xe yacTuHi cT. 26
BKa3yeTbCA Ha Te, WO Papa apBoOkaTiB YKpaiHu 3a-
TBEPAXYE TMNOBY dopmy opaepa. Taka tmnosa ¢op-
Ma opaepy byna 3aTBepaxeHa MNMoAoXeHHS Npo opaep
Ha HapAaHHA NPaBOBOI AOMOMOIU Ta NOPAAOK BEAEHHS
peectpy opaepis [3], B skoMy BiAbLL AETaAbHO Bpery-
AbOBYETbCA MPOLEAYPA MOTO BUKOPUCTaHHSA.

BrKoprcTaHHA apBOKATOM OPAEPY B SIKOCTI AO-
KYMEHTY, SKWM MNOCBIAYYE WMOr0 MNOBHOBAXEHHS €
OAHVM i3 HAMAMCKYCIMHILUMX MWTaHb B FOPUAMYHIN
AiTepatypi. MPUXMABHUKOM MO3ULIT NPO AOLIAbHICTb
BMKOPWCTaHHS aABOKATOM Takoro AOKYMEHTa AAS MiA-
TBEPAXEHHS CBOIX NOBHOBaxeHb € B.B. BonoliuH,
AKUI PO3rASAaOUYM OPAEP B AKOCTI HaAMMPOrpecuB-
HilLOro Ta HandyHKLIOHAABHILLOrO NpaBa ajpBoOKaTa,
Ake 3abesneuye Moro npodecinHy AiAAbHICTb, BKa-
3ye Ha HeobXipAHICTb 3aKPINAEHHA B 3aKOHOAABCTBI
NpPO aABOKaTypy MOAOXEHHS «MpPo NpaAMy 3abopoHy
opraHam BAaAM Ta iX NocapoBMM ocobam, BMMara-
TM BiA aABOKaTa OyAb-AKMX iHLLIMX MIATBEPAXYHOUMX
AOKYMEHTIB, @ HiXX opAep aaBokaTta YkpaiHu» [4]. 3
METOH CMPOLLEHHSI POBOTU apBOKaTa, OPAEP B AKOC-
Ti EAMHOTO AOKYMEHTY, WO MOBWMHEH MOCBiAYYyBaTH
NOBHOBa)XEHHA apBoKaTa po3raspsae M.A. ABaeeBa
[5, c. 175]. Takoi X TOYKM 30py NPUTPUMYETbLCHA M
H.B. bop3ux, sika BKa3ye Ha HeObXiAHICTb BHECEHHS
3MiH A0 KITK YKpaiHu, 3 MeTor 3a3HauyeHHs Toro, Lo
«C€AUHUM AOKYMEHTOM, SKWUK MIATBEPAXYE MOBHOBA-
XEHHS1 aABOKaTa Ha y4acTb y CnpaBi € OpAep, 3pa3ok
SAKOrO BCTAHOBAEHUM AAS BCix» [6, ¢. 448]. Mpo po-
LiAbHICTb OPOPMAEHHS OPAEPY Ha MiACTaBi AOrOBOpPY
Npo HapaHHSA NPaBOBOI AOMOMOTMU B AKOCTi ONTUMaAb-
HOro crnocoby NiATBEPAXEHHA NOBHOBAXEHb aABOKa-
Ta BKkasye H.M. bakasHoBa [7, c. 194].

BkasaHi HaykoBLi HeOOXiAHICTb BUKOPWUCTAHHS
opAepy 00yMOBAIOKOTb TUMM UM iHLWIKMMK MOro nepe-
BaraMmu y MOpiBHAHHI 3 iHWWMW AOKYMEHTaMU, LLO
MOCBIAYYIOTb MOBHOBaXEHHS apBOKata (AOrOBOPOM
NpPO HapaHHA NPaBOBOI AOMOMOIM Ta AOBIPEHICTHO).
Tak, B.B. BoAowvH BKasye Ha Te, LLO OpPAEP aABOKa-
Ta Mo CBOIM CyTi Ta 3a CBOIM TEXHIYHUM i OPUANYHUM

NPU3HAYEHHAM «MOKAMKAHUI BWUKOHYBATWM HACTYMHI
®YHKLIi: CNPOLLUEHHA AOCTYNy aABOKaTa AO BEAEHHS
cnpaB; eKOHOMIA yacy aABokaTa Ta KAieHTa; 36epe-
XEHHSI aABOKATCbKOI TAEMHMLI; E€KOHOMIA KOLTIB
KAIEHTA; NIABULLEHHS aBTOPUTETY Ta NoBarn A0 cTa-
Tycy apBokaTa» [4]. B sikocTi 6€3yMOBHOI nepesaru
OPAEPY, MOXAMBICTb MO0 BWKOPWUCTAHHA Yy BWMAA-
Kax HapaHHA HEBIAKAAAHOI HOPUAMYHOI AOMOMOTH,
poaraapae H.M. bakasiHoBa, 3BepTarouM yBary Ha
Te, WO «OPAEP MOXe OyTWM BUMMUCAHUI aABOKATOM Y
OyAb-IKWIA Yac Ta NpPep’siBAEHWI 3a MicLeM BUMOTM
HeranHo» [8, c. 194]. Kpim Lboro, BoHa BKa3sye Ha Te,
LLO MpeA’ABAEHHST AOrOBOPY MPO HaAaHHS MPaBOBOI
Aormomorn abo BUTAMY 3 HbOMO MOXYTb MPU3BOAWUTH
AO MOPYLIEHHSA MPUHUMMY KOHOIAEHUIMHOCTI. 3 Takux
Xe no3uui Bnuxoantb 1 0.B. Manuyk [9, c. 33]. Mpo
HEOOXiAHICTb BUKOPWUCTAHHSA OPAEPY Y TOMY BUMAAKY
KOAM aABOKaT Ai€ B CKAAAI aABOKATCbKOro 06’eAHaHHSA
Bkagye [.0 CBiTAMyHa. BoHa BMX0AWTb 3 TOrO, WO «Op-
AEP SIK AOKYMEHT, LLO MIATBEPAXKYE AMLLE HASIBHICTb
NMOBHOBaXeEHb, CAiA MPEACTaBASATM A0 CyAy Ha nia-
TBEPAXEHHA MOro MOBHOBaXEHb Ha BEAEHHSI crpa-
BU y CYAi B TUX BMNaAKax, KOAM aABOKaT A€ B CKAAAI
AABOKATCbKOro 00’eAHAHHA | 3AIMCHIOE AEAeroBaHi
MoMy UMM 00’€AHAHHAM NOBHOBAaXEHHSN LLIOAO MPeA-
CTaBHULTBA KAieHTa y cyai» [10, c. 314]. 3 Takux xe
no3uuin Buxoamntb i B.C. 3asub [11, c. 9].

30BCiM iHLLOI TOUKM 30pYy MPUTPUMYIOTBCS Ha-
YKOBL, AKi BKa3dyoTb Ha HEAOLIAbHICTb BUKOPUCTaAHHSA
OPAEpPY aABOKaTta B AKOCTI AOKYMEHTY, LLLO MOCBIAYYE
NoBHOBaXeHHs apBokaTta. 3okpema, B. bypobiH 3a-
3Hauae Te, WO Hi B OAHIW KpaiHi CBIiTY 3 PO3BUHEHOI
NpPaBOBOO TPAAMLIED HEMAE AOKYMEHTa, L0 € aHa-
AOTOM OpA€epa, ik 61 3acBipvye NPaBO apBoOKaTa Ha
pPoBHOTY MO KOHKPETHIM cnpaBi. Ha Moro Aymky, «opaep
AK AOKYMEHT, LLO OMOCEPEAKOBYE MOBHOBAXEHHS
aABOKaTa, € COUJaAiCTUYHUM aHaXPOHI3MOM, SKWM
HE BIAMOBIAGE E€KOHOMIYHMM | NPaBOBUM pPeaniam
CbOTOAHILLIHBOIO AHSA | NOBUHEH OYTU BUKAOUEHUI 3
UMHHOIO 3aKoHOoAABCTBa» [12]. B AKOCTi nepexutky
PaASHCbKOIO 3aKOHOAABCTBA MPO aABOKATypy OpAEP
posraapae LK. Wapos [13, ¢. 9]. Ha anoriyHicTb Bu-
KOPUCTaHHS opAaepy BkasytoTb M.KO. EdimeHko [14,
c. 185] 1a B.l. Mapuyk [15, c. 178].

AOCAIAXYHOUM MUTAHHA PO CYTHICTb OpAepy
aABoOKaTa, HeobXiAHO 3BEPHYTM yBary Ha Te, WO BiH
3’ABMBCA LLEe B PaAAHCbKI Yacu (KOAM BCi aABOKaTtH
BIAHOCUAMCA AO BIANOBIAHUX HOPUAMYHUX KOHCYAbTa-
Ui, a MpaBoBa AOMOMOra 3AIMCHIOBAAACs BUKAKOY-
HO Ha niacTaBi opaepy). Ak BiamivatoTb |. BanoH,
C. TapaceHko i O. XXWUTHi TaKnM OPAEPOM FOPUANYHA
KOHCYAbTaL,if AOpyYana TOMy UM IHLLOMY aABOKaTy Be-
AEHHS CnpaBu Ta BiH «<BUKOHYBaB AMBHY CyMilll GYHK-
LiM. 3 opHOro 6oky, Lie CBOEPiIAHA AOBIPEHICTb Ha Be-
AEHHS CNpaBK Yy CyAi, 3 iHLLIOTO — 0BAIKOBUI AOKYMEHT
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AN BUSHAUEHHS CyMU BUMHAropoAu apBOKata 3a MiA-
cyMKamu poboTu Koaerii» [16, c. 4]. Takni cTaH peven
06yMOBMB Te, IO MPOTATOM TPUBAAOFO 4acy, OpAEp
aABoOKaTa pPO3rAfAaBCS B AKOCTI AOKYMEHTY, LLO MiA-
TBEPAXYBAB MO0 yUacCTb Y KOHKPETHIN CNpaBi, 30Kpe-
Ma Yy KPUMiHaAbHIA. KpiM LIbOro, cam OpAEp iHKOAM
PO3rASiA@BCA B IKOCTI AOKYMEHTY, LLO came NiATBep-
AKyBaB cTaTyc apBokaTa. Tak, f.l1. 3eiikaH Bka3yBaB
Ha Te, WO A0 BCTyny HoBoro LMK, cyan kepyBaAucs
CTapuM KOAEKCOM, Ae ByAn Hepo3B’a3aHi npobaemu
. «FKLLO aABOKATOM MopaBaAacsa AOBIpeHICTb Yy cripa-
BY, TO MOro 3anvcyBaAu NPEACTaBHUKOM. AKLLO X BiH
nopaBaB OpPAEP — MOro 3anvMcyBanM apBoKatom» [17,
c. 107]. 3 Takmx no3uuir BuxoamB i A.O. CeniBaHOB,
SIKUI 3a3HauaB, LLO «MpoLecyarbHa 0COOAMBICTb Cy-
AOBOMO YABAEHHSA BUSIBAAETbCA B TOMY, WO B pa3i
NoAaHHA aABOKATOM AOBIPEHOCTI MOro QiKCytoTb K
npeAcTaBHWKa, a B pasi NoAaHHA opAepa - 3anucy-
HOTb apBOKaTOM» [18, ¢. 7].

AO NPUIAHATTA MonepeaHboro 3akoHy YKpaiHu
«[Tpo CyAOyCTpiK Ta cTaTyc cyaAiB» [19] B ycix npoue-
CyaAbHUX KOAEKcaXx (KpiM rocrnopapcbKoro npoLecy-
aAbHOI0) MICTUAUCS HOPMMU, BIANMOBIAHO AO SIKMX OA-
HUM i3 AOKYMEHTIB, LLIO NOCBiAUYBaB NOBHOBAXEHHS
aABoOKaTa (NpeAcTaBHUKaA, 3aX1CHMKA) ByB opAep BU-
AAHWIM BIiANOBIAHWM AABOKATCbKMM 06’€AHAHHSIM. 3
NPUAHATTAM AQHOTro 3aKOHY, Y MPOLECYaAbHi KOAEKCH
(3@ BUHATKOM KPMMIHAABHOIO NPOLIECYaAbHOr0) ByAK
BHECEHIi 3MiHM, BIANOBIAHO A0 AKMX AAS MOCBIAYEHHS
NMOBHOBaXeHb aABOKaTa A0 OPAEPY BXe HeobXiaHO
000B’A3KOBO AOAABATW BUTAT i3 AOFOBOPY, Y SIKOMY
3a3HayaloTbCA MOBHOBAXEHHA aABOKata fK MpeA-
CTaBHMKa (3axMcHMKa) abo oOMeXeHHs Moro npas
Ha BUMHEHHSA OKPEMMX MpPOLECYyaAbHUX AiK. Take
NnpaBoOBe PEryAtoBaHHS AQE HAM MOXAMBICTb AIMTU AO
BUCHOBKY, LLO OPAEP MO CBOI CYTi AULLIE GOPMaAAb-
HO MIATBEPAXYE HAABHICTb NMOBHOBAXEHb Y aABOKa-
Ta, NPoTe He BM3HA4Yae 0OCAr TakMX MOBHOBAXEHb.
HeobxiaHICTb NOAQHHST BUTSATY AOFOBOPY Pa3oM i3 op-
AEPOM CNPUNMAETLCA AESKMMM HAYKOBLAMM B AKOCTI
MOAOXEHHS, 3a AKMM, XO4Ya MOro BMKOPWCTAHHS Ha
AAHUMA MOMEHT HE CKacoBaHO, MNPoTe GaKTUUYHO BXE
CMpPOLLEHO, OCKIAbKW «3BOAWTL Ha HiBeLb yCi NepeBa-
v opaepy» [4].

B paHOMYy BMMAAKY CAiA 3BEPHYTU yBary Ha Te,
LLIO BIAMOBIAHO AO N. 6 3rapyBaHOro MOAOXEHHS Npo
OPAEP Ha HapaHHA NPaBOBOI AOMOMOIM Ta MOPSAOK
BeAEHHSA peecTpy opAepiB [3] opaep € 060B’A3KOBUM
AN IPUMAHATTA yCiMa opraHamu, ycTaHoBaMu, opra-
Hi3aLUis MKW Ha MIATBEPAXEHHS NPaBOMOYHOCTI aABO-
KaTa Ha BUMHEHHSA A, nepepbaveHux ct. 20 3akoHy
YkpaiHu «[1Ip0 apBOKaTypy Ta aABOKATCbKy AifiAb-
HiCTb». Taka HOpMa BKa3ye Ha MOXAMBICTb BUKOPUC-
TOBYBaTW OPAEP HE TiAbKW Mip Yac 3AIMCHEHHS apBoO-
KaToM MnpouecyanbHOI GOpMK CBOEI aifabHOCTI. LLle

T.B. Bapdonomeea 1a C.B. [oHUapeHKO KOMEHTYHOUM
HOPMM NMONepPEAHbOro 3akoHy «[1po apBokaTypy» [20]
BKasyBaAM Ha MOMMWAKOBICTb MO3uLii, sika «06CTOHO-
E€TbCH NpaLUiBHUKAMW AEKOTPUX AEPXaBHWX OpraHis
(Hanpukaaa, OpraHiB peecTpauii akTiB LMBIABHOIO
CTaHy), IKi He BU3HAKOTb OPAEP K AOKYMEHT, LLO MiA-
TBEPAXYE NMOBHOBaXeHHA aaBoKaTtar» [21, c. 30]. Ane
HOPMaMM YMHHOIO 3aKoHy YKpaiHu «[1po apBOKaTypy
Ta aABOKATCbKY AifIAbHICTb» NepeabaveHo, Lo OpAEP
NMOCBIAYYE MOBHOBaXEHHSI aABOKaTa Ha HaAaHHA
NpaBOBOi AONMOMOIMM AULLE Y BUNAAKaX, BCTAHOBAEHMWX
UMM 3aKOHOM Ta iHWKMMMK 3aKoHaMW YKpaiHu (4. 2
CT. 26 3akoHy). BkasaHui 3akoH nepeabavae Aulle
Te, L0 aABOKATCbKa AISIAbHICTb 3AIMCHIOETBCA Ha MiA-
CTaBi AOrOBOPY NPO HAaA@HHS NPaBOBOI AOMOMOrKM Ta
He MICTUTb MOAOXEHHS MPO 0OO0B’A3KOBICTb OPAEPY
AN MPUWHATTA yCiMa opraHamu, ycTaHOBaMM, opra-
Hi3aUiAMW Ha NIATBEPAXEHHS NPABOMOYHOCTI aABO-
Kata. A MOXAMBICTb BUKOPUCTaAHHS OPAEPY B AKOCTI
AOKYMEHTY, L0 MOCBIAYYE NMOBHOBaXEHHS aABOKara
nepeabaueHa KpiM MPOLECYaAbHUX KOAEKCIB, AMLIE
AEAKUMW (HILMMKWU HOPMATUBHUMMK akTaMu, a came:
KprMiHanbHO-BMKOHABUYMM Kopekcom (cT. 110) [22],
MuTHUM KopaekcoM (cT. 500) [23].

HepoAiK B nMpaBOBOMY pPEryAtoBaHHI NpoLeAypr
BMKOPWCTaHHA OPAEPY MICTUTbCS M M. 14 BKa3aHOro
[MOAOXEHHS, B SIKOMY 3a3Ha4ya€eTbCsl, WO OPAEP € Ha-
AEXHUM Ta AOCTaTHIM MIATBEPAXEHHAM MNpPaBOMOY-
HOCTi apBOKaTa Ha BUMHEHHS Al B iHTEpecax KAIEHTa.
Mpo obmexeHHA MPaBOMOYHOCTI aABOKaTa, BCTa-
HOBAEHI YroaOtd MPO HaAaHHA MPaBOBOI AOMOMOTH,
OCTaHHIN abo KepiBHUK aABOKATCbKOro 00’€AHaHHSA
(6topo) 3060B’A3aHi BKal3aTM Ha 3BOPOTI OpAepa.
Taka HOpMma B MEBHIM Mipi cynepeuntb 3rapyBaHUM
NMOAOXEHHSIM NPOLECYaAbHUX KOAEKCIB, 3@ AKUMU AO
opAepy HeobXiAHO 000B’A3KOBO AOAABATU W BUTSAT
i3 AOroBOpYy (B IkOMY, B TOMY YMCAi 11 3a3HayatoTbCA
06MeXeHHs NpaB apBOKaTa Ha BUMHEHHS OKPEMMX
npouecyanbHux Aii). Kpim uporo, BUHWKae npobae-
Ma y 3acToCyBaHHi OpAEPY B aAMiHICTpaTMBHOMY Cy-
AOUMHCTBI, OCKIAbKKU 4. 2 cT. 59 KAC YkpaiHu nepea-
6auae, Lo npepcTaBHUK 0cobM Mae NpaBo NMOBHICTHO
abo 4aCTKOBO BIAMOBWTMCS BiA @AMIHICTPATMBHOMO
Nno30BY, BU3HATU aAMIHICTPATUBHMIA MO30B, 3MiIHUTK
AAMIHICTPATMBHMI MO30B, AOCATHYTU MPUMWUPEHHS,
nepepaTi NOBHOBaXEHHA NpeACcTaBHUKA iHLLIN 0cobi
(NepepopyYEHHST), OCKapPXMTHU CYAOBE PiLLIEHHSA, SKLLO
NnpaBoO Ha BYMHEHHSI KOXHOI i3 LUMX Ail creuiaAbHO
0b6yMoOBAEHE Yy BUAAHIW oMy poBipeHocTi. Lle Bkasye
Ha Te, LLO MO CyTi OpAEP B aAMiHICTpatMBHOMY NpoBa-
MKEHHI HE Aa€ aABOKATOBI MOXAMBOCTI B NMOBHIi Mipi
KOPWUCTYBaTUCS MOBHOBaXeHHAMK 0cobM, iHTepecH
AKOI BiH NPEACTaBASIE.

M. 12 3a3HayeHoro MNoAoXeHHs nepepbavacTb-
€A NOPSIAOK MOCBIAYEHHS OPAEPY aABOKATOM, SIKWMM
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3AIMCHIOE CBOK AIIAbHICTb iHAMBIAYaAbHO (MiAMMCY-
€TbCA aABOKATOM CaMOCTIMHO Ta MOCBIAYYETbCA MNe-
yaTKoK apBoOKaTa (3a ii HaaBHOCTI)). Taky cuTyauito,
KOAWM aABOKaT BMMUCYE OpAEpP caM cobi, To6To cam xe
NIATBEPAXYE BAACHI NOBHOBaXeHHSA |. [pnxoabko Ha-
31BaE PUAMUYHO Be3ray3poto [24, c. 88]. Bkasye Ha
HasABHICTb MEBHMX CYMHIBIB Y BUKOPUCTAHHI OpAepy M
A.M. TuTOB, IKMK BBaXae, O 3aXMCHUKOM MOBUHEH
6yTh NpeA’SBAEHUI AOKYMEHT, L0 Ma€e TakoX Mianuc
i ocobu, Lo € Moro kaieHTom [25]. C.®. Cadyabko Ta
A.N. 3elkaH Tex NPUTPUMYETbCA MO3MLIi, 3a AKOH
«OPAEP 3@ 3MICTOM HAAEXHO HE NIATBEPAXYE BOAEBU-
ABAEHHSA 0COOM Ha BUYMHEHHS AN Bip 1T iMeHi uepes
Te, WO B HbOMY BIACYTHIM MiANKMC AOBipuUTEAs» [26,
c. 23], BiH BKa3ye, LU0 Take BOAEBUABAEHHS 0COOM
TiIAbKM MPE3IOMYETbCA. TakKM CTaH peyenr He 3axu-
LLIAE KAIEHTA BiA CUTyalil, KOAM «HEAODPOCOBICHUM
aABOKaT MOXE CKOPUCTaTUChb MOXAMBICTIO, AKY MOMY
HaAQ€ 3aKOoH, | BUPILLMUTK AOAKO CMOPY, HE MOrOAMBLLN
Le MUTaHHA 3 AOBIpUTEAEM. Taki BUMAAKM Yy CYAOBIM
NpaKkTULi BXe Manu micue» [27, c. 46]. Take npaBoBe
PEryAtoBaHHS LLe pa3 AQ€ HaM MOXAMBICTb AIMTU AO
BUCHOBKY, LLIO OPAEP MO CBOIN CyTi AMLLIE dOpPManb-
HO NIATBEPAXYE HAABHICTb NOBHOBAaXEHb Y aABOKaTta,
npoTte He BM3HAuyae obCAr TakMx NMOBHOBaXeHb. BiH
CAYTYE AMLLE AOKA30M TOrO, O MiX aABOKATOM i MOro
KAIEHTOM YKAGAEHWI AOTOBIp NPO HapaHHA MPaBOBOI
AOMOMOTW.

OAHieto 3 mepeBar opaepy HasvBanacs €KOHO-
Mifi KOLUTIB KAiEHTa. B AaHOMY BUMAAKY MU MOBHICTHO
po3ainsemo nosuuito O. PycuHa, 3a KO «BECTU MOBY
NPO EKOHOMIO KOLLTIB MOXHa B AULLE TUX BUMAAKaX,
KOAWU OPAEP PO3rAAAETLCH SK aAbTepHaTMBa AOBI-
PEHOCTI, iIKa NIAAATae HoTapiaAbHOMY MOCBIAYEHHIO»
[28, c. 50]. Tyt noTpibHO BpaxyBaTW 1 Te, LIO BIAMO-
BiAHO A0 HOPM BMLLE 3rapyBaHoOro MoAoXeHHsi apBoO-
KaTW MaloTb NPaBO OTPMMATU HEOBXIAHY iIM KiAbKiCTb
OPAEPHUX KHUXOK (36poLLypoBaHa MiALLMBKA MPOHY-
MepoBaHUx BAaHKIB opaepiB Yy KinbkocTi 50 npumip-
HUWKIB), BapTiCTb AKUX BIALLKOAOBYETLCH apBOKaTamMm
3 ypaxyBaHHAM BUTPAT Ha IX BUrOTOBAEHHSA (M. 7, 11,
17 TToAOXEHHS).

B skocTi 6e3ymMOBHOI nepeBarn opaAepy, AK Mu
yXe BiaAMiYaAM, HayKOBLj Ha3MBalOTb MOXAMBICTb
MOro BUKOPUCTAHHSA Y BMMAAKaX HapA@HHA HEBIAKAAA-
HOI FOPUAMYHOI AOMOMOTU, KOAU HEMAE MOXAMBOCTI
YKAQCTU AOrOBIp MPO HapaHHA NpaBOBOi AOMNOMOTH.
Ha Takuii npuknap 3BepTae yBary B.B. BonoluvH, BKa-

3YHOUM Ha CUTYaLLit0, KOAU KAIEHTY NoTpibHa TepmMiHo-
Ba AOMOMOra B iHLIOMY PerioHi, HiX BiH 3HAXOAUTBLCA.
BiH BKasye Ha Te, L0 KAIEHT «y TEA€DOHHOMY PEXUMI
AOMOBASIETLCA i3 «MiCLLEBUM» aABOKATOM, NMPO BEAEH-
HA UMBIABHOI CMpaBu 3a AEHb A0 PO3rAsAy» [4], ane
MAMMCAHHSA | MOLUTOBI BiANPaBAEHHA AOrOBOpPY UM
MOro BUTAITIB 3aliMyTb HE OAMH AEHb. AA€ MOXAUBICTb
BMKOPWUCTAHHA OPAEPY B Takil cuTyauii obmexeHa
pieto n. 15 BuweBkaszaHoro NMoAOXKEHHA NPoO opaep
Ha HapaHHSA NPaBOBOI AOMOMOMM Ta NMOPSIAOK BEAEH-
HA PEECTPY OPAEPIB, SKUM CEPEA PEKBI3UTIB OPAEPY
BKa3yeETbCA W MOCWMA@HHA Ha AOroBip MPO HaAa@HHSA
npaBoOBOi AOMOMOrM, HOMEP (Y BMMAAKY HAABHOCTI)
Ta AaTy UbOro AOKyMeHTa. He BpaxoBYeTbCA B AQHOMY
BUNAAKY 1 HopMma cT. 207 LUK YKpaiHu, 3a sKoto npa-
BOYMH BBaXa€ETbCA TaKWMM, O BUYMHEHWUN Yy MUCbMO-
Birl dOPMi, AKLLO MOro 3MiCT 3adiKCOBAHUI B OAHOMY
abo KiAbKOX AOKYMEHTaX (Y TOMY YMCAI EAEKTPOHHKX),
y AWCTax, Tenerpamax, skuMu OBMIHAAMCA CTOPOHM.
Take 3aKOHOA@BYE peryAroBaHHA GakTMUHO MOBHICTIO
HIBEAKOE MepeBary OpAepy 3 NMOMIX iHLWWX AOKYMEH-
TiB, AKUMW MOXYTb MOCBIAUYBaATUCA MOBHOBAXEHHS
ajABoOKarTa.

BuUcHOBKU. BkazaHe pa€ HAM MOXAMBICTb AIMTH
AO BMCHOBKY, 3@ IKUM HasiBHE NpPaBOBE PEryAtoBaH-
HA NPOLLEAYPU BMKOPUCTAHHSA OPAEPY CBIAYMTL MpPO
Te, WO BiH PO3rASIAGETbCS B SIKOCTI AOKYMEHTY, LLO NO
CyTi AMLEe GOpManbHO MIATBEPAXYE HAABHICTb NMOBHO-
BaXeHb y aABOKaTa, NpoTe He BM3Ha4yae 06CcAr Takmx
noBHOBaxeHb. OpAep aABOKaTa, IKM BUAAETbCA Ha
niACTaBi AOFOBOpPY MPO HaA@HHS NPaBOBOI AONOMOTU
CAYTYE AMLLE AOKA30M TOr0, WO MiX HUM i MOrO KAIEH-
TOM YKAQAEHUWI Taknii AOTOBIp. Take NpaBOBE PEryAto-
BaHHSA GaKTUYHO MOBHICTIO (3a BUHATKOM KPpUMiHaAb-
HOro NPOBaAXEHHS) HiBEAIOE NOTPEOBY Y BUKOPUCTAHHI
OPAEPY B AKOCTI AOKYMEHTY, O NOCBIAYYE MOBHOBa-
XEHHS apBoKaTa. Ha Hally AyMKy, LWOAO iHWKWX BU-
AIB MPOBaAXEHb, TO MOr0 BUKOPUCTAHHSI MOXe OyTu
AOLLIABHUM TIAbKW Y BUNAAKY, KOAM CTOPOHU AOTOBOPY
NpPO HaAaHHSA MPaBOBOI AOMOMOMM BUXOAATb 3 HEOO-
XIAHOCTi AOTPUMYBATUCS NMPUHLMNY KOHOIAEHLIMHOCTI
MOro NOAOXEHb (TAKOX i LLOAO KPMMiIHAAbHOIO NPOBa-
AKEHHS), Ta 32 YMOBMU, LLO AOrOBip BYAO YKAGAEHO 3
aABOKATCbKMM 06’epHaHHAM abo 6topo, siki B CBOHO
yepry Ha niacTaBi OpAepy YNOBHOBaXyHOTb KOHKPET-
HOro apBOKaTa (aABOKAaTIB) 3AIMCHIOBATM AISIAbHICTb
LLLOAO HAAQHHA MPaBOBOI AOMOMOIM KAIEHTY aABOKaT-
Ccbkoro o6’epHaHHs (6t0po).
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Byneua Cibinna boraaHiBHa,

3abopoBcbkuil Biktop BiktopoBuu

OPAEP B AKOCTI AOKYMEHTY, LLIO NOCBIAYYE NOBHOBAXXEHHA AABOKATA

Y cTatTi aBTOPOM PO3KPMBAETLCS NMPaBOBa CYTHICTb OPAEPY aABOKaTa B IKOCTI AOKYMEHTY, L0 NOCBIAYYE MOrO Mo-
BHOBaX€eHHS. PObKUTbCA BUCHOBOK MPO Te, LLO BiH AMLLE GOPMAAbHO NIATBEPAXKYE HAaABHICTb MOBHOBAaXEHb Y aABOKaTa,
npoTe He BM3HaAuae 06CAr TakMx NMOBHOBaXeHb. BKasyeTbes, O HasiBHE NPaBOBE PErYAHOBaHHS GaKTUUYHO MOBHICTHO
(3@ BUHATKOM KPUMiHAABHOMO NMPOBAAXEHHS) HIBEAKOE NOTPEDY Y BUKOPUCTAHHI OPAEPY B SKOCTI AOKYMEHTY, LLIO MOCBIA-
yye NOBHOBAXEHHS aABOKaTa.

KarouoBi cnoBa: apBOKaT, npodecinHa npaBoBa AOMOMOra, OpAEp aABOKaTta, OGOPMAEHHS MOBHOBAaXEHb
apBoOKarta.

Byneua Cubusnra boraaHoBHa,

3abopoBckuit Bukrop BUKTOpOoBUY

OPAEP B KAYECTBE AOKYMEHTA, YAOCTOBEPAKLUEI0 MOAHOMOUYUA AABOKATA

B cratbe aBTOPOM pacKpbiBaeTcs nNpaBoBas CYLUHOCTb OPAEPY aABOKaTa B KAueCcTBE AOKYMEHTa, YAOCTOBeps-
IOLLEro ero NOAHOMouUMA. AeraeTcsa BbIBOA O TOM, UTO OH AULIb GOPMAAbHO MOATBEPXAAET HAAMYME MOAHOMOUMN Y
aABOKaTa, OAHAKO He OMpPeAeAseT 06beM TakMx NOAHOMOYMI. YKa3blBaeTCA, UTO MMEIOLLIEECS NPaBOBOE PErYAMPOBa-
HUE GaKTUUECKM NMOAHOCTbIO (3@ MCKAKOUEHMEM YTOAOBHOIO NMPOU3BOACTBA) HUBEAUPYET NOTPEOHOCTh B UCMOAB30BaHWM
OpAEpa B KauecTBe AOKYMEHTa, YyAOCTOBEPSIOLLLETO MOAHOMOYMA aABOKaTa.

KaroueBble cnoBa: apBOKaT, NpodeccroHanbHasa NpaBoBas MOMOLLb, OPAEP aABOKaTa, 0GOPMAEHNE MOAHOMO-
yui apBOKaTa.

Buletsa Sibilla Bogdanivna,

Zaborovsky Viktor Viktorovych

WARRANT AS A DOCUMENT CERTIFYING POWERS OF LAWYER

In this article the author reveals the essence of a warrant legal counsel as a document confirming his powers.
The conclusion is that it is only formally confirms the powers of the lawyer, but does not define the scope of such
powers. It is stated that the existing legal regulation is almost completely (with the exception of criminal proceedings)
eliminates the need to use the warrant as a document certifying the powers of attorney.

Key words: lawyer, professional legal assistance, the warrant lawyer, lawyer registration authority.



