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YAK 347.122

Kot Anekcen AAeKCaHAPOBUY,
CTapLUMI HayUYHbIN COTPYAHWK OTAEAA NPOBAEM

yacTHoro npaBa HI'MN yacTHoro npaBa v npeaAnpuUHUMaTEAbCTBA
nmeHu akapeMuka ®.I. bypuaka HaumMoHaAbHOM AKapeMuu
MNpaBoBbIX HAyK YKpauHbl, KAHAMAAT FOPUAMYECKUX HaYK

KBOMPOCY O SALLUTE CYBBEKTUBHbIX TPAXKAAHCKUX

NMPAB TPETEACKUMU CYOAMMU

MoctaHoBKa npobaembl. B nocrepHee Bpe-
Msi Bce Bonee aKTyaAbHOW CTaHOBMTCSA MOTPEOHOCTb
CcyObEKTOB NPEANPUHUMATEABCTBA B WMHCTUTYTaX,
obecneunBatolMX MNPUHYAUTEABHYIO 3aLUMTY NpaB
M OXpaHAEMbIX 3aKOHOM MWHTEpPECOB. Kak oTmeuan
W3BECTHbIN POCCUNCKUI LMBUAMCT A.N. Meinep, «Bcs-
KOMY MpaBy COMyTCTBYET BO3MOXHOCTb €r0 NMPUHYAHU-
TEABHOTO OCYLLECTBAEHUA. 3TOT NPU3HAK HACTOAbKO
CYLLECTBEHHbIM, YTO ECAM HET AASl KAKOTro-AMB0 NpaBsa
BO3MOXHOCTU MPUHYAUTEABHOIO OCYLLLECTBAEHUS, TO
HeT, cO6CTBEHHO, 1 NpaBa» [1, c. 224].

CocTofiHMe UccaepoBaHuUsA TemMbl. Cam no cebe
BONPOC 3aLUMTbl CYyObEKTUBHbIX NPaB HEOAHOKPATHO
CTaHOBUACA MPEAMETOM MOHOrpadUUEeCKnx WCCAe-
AOBaHWM M Hay4yHbIX AMCKyCCUK. lpaBO Ha 3awuty
rPaXKAaHCKMX MPaB 3aKPENAEHO B KayeCTBE OAHO-
r0 M3 OCHOBHbIX MOCTYAGTOB [PaXAaHCKOrO KOAEKCa
YkpauHbl(panee - »IK YkpauHbi»). B.I. TpnbaHoB
CNpaBeAAMBO YKa3blBaA Ha TO, YTO «MpaBO 310 (Ha
3awmty - A.K.)B CMAy caMoW CBOEW MPUPOAbI MO-
XET OCYLLECTBAATLCH B 3aBUCUMOCTU OT KOHKPETHbIX
06CTOATEABCTB AMOO HEMOCPEACTBEHHBLIMU AENCTBMU-
SIMW CaMoro yrnpaBoOMOYEHHoro cybbekta, AMbo ue-
pe3 MoCPeACTBO KOMMETEHTHbIX FOCYAAPCTBEHHbIX U
obLLEeCTBEHHbIX OpraHoB. B Tex cayyasx, koraa ocy-
LLLEeCTBAEHME MpaBa Ha 3aLUMTy MPOUCXOAMUT MOCPEA-
CTBOM 06palleHUssynpaBOMOYEHHOIO C Takoro poAa
TpeboBaHMEM KKOMMETEHTHbIM TOCYAAPCTBEHHbLIM
MAM OBLLLECTBEHHbIM OpraHam, MOCAEAHME paccMma-
TPUBAIOT 3assBAEHHOE WM MaTepuranbHO-NpaBoBoOe
TpeboBaHWe K OTBETUMKY BOMPEAEAEHHOM, YCTaHOB-
AEHHOM 3aKOHOM MOPSAKE, KOTOPbIM U MPEeACTaBAAET
coboll npoueccyanbHyto GopmMy peasnsaumy npasa
Ha 3awwmTy» [2, c. 108].

LleAblo cTaTbM SIBASETCS aHaAM3 BO3MOXHOCTEN
3aLLUMTbl CYObEKTUBHbIX NPaB TPETENCKUMU CyAaMU, @
Takxe UCCAeAOBaHWE OTAEAbHbIX NMPOBAEM, BO3HUKa-

IOLLMX B CBSI3W C HECOBEPLUEHCTBOM 3aKOHOAATEAb-
ctBa YKpauHbl, PEryAvPYIOLLIErO AEATEAbHOCTb Tpe-
TENCKKX CYAOB.

U3n0KeHMe OCHOBHOro mMartepuana. B Hay-
Ke& PasAMyaloT T.H. «tOPUCAMKLMOHHbIE» U «HEKOPUC-
AVKUMOHHbIE» GOPMbl (CNocobbl) 3aWmThl TPaxXAaH-
CKMX npaB. K HOPUCAMKLMOHHBLIM CAEAYET OTHOCKTb
$opMbl 3aLLUMTbI, MOCTPOEHHbIE Ha 0bpalleHnn ynpa-
BOMOYEHHOIO CybbeKkTa B TOCYAQPCTBEHHbIM UWAK
06LEeCTBEHHbIN OpraH, HAaAEAEHHbIM OnpeAeneHHOoM
KOMMNETEHLUMEN B OTHOLIEHUM YNPaABOMOYEHHOIO
cybbekTa U AMLA, KOTOPOE, MO MHEHUIO MOCAEAHETO,
HapyLuaeT ero npaBo. OUEBUAHO, FOPUCANKLIMOHHBIM
dopmam 3alWmTbl NpaB npucyll M 00s3aTeAbHBbIN
Xapaktep  pelleHusi, BbIHOCMMOIO  yKa3aHHbIM
opraHoM Mo cyTM obpauleHua. HanpotmB  Xe,
HEIOPUCAMKLMOHHBIMWU  GOPMaMKM  3allMTbl NPU3Ha-
HOTCA AEMCTBUSI CaMOro ynpaBOMOUYEHHOTO cybbekTa
(Hanpumep, camo3alluuTa rpaXxAaHCKKUX NpaB CorAac-
HO cT. 19 TK YKpauHbl), AMOO obpalleHUe K onpea-
€AEHHOMY AMLY, OpraHy WAM OpraHu3aLmu, KOTopble
He MMEIT BAMSAHUS Ha YYaCTHUMKOB crnopa, W pelle-
HUE KOTOPbIX HE OYAETHOCUTb AAS HUX 06s13aTEAbHbIN
Xapaktep (npMMepomM MOXeT ObITb obpalleHne K Mme-
AVATOPY UAU UCMOAB30BaHWE APYTUX aABTEPHATUBHbIX
npoueAyp paspeLleHns CropoB).

MpeacTaBasieTcs LieAeco0bpasHbIM OMPEeAEAUTb
MEeCTO paspeLleHnss CropoB TPETENCKUMU CyAaMU B
NPMBEAEHHON cUcTeMe GOPM 3aLUMTbl FPaXAAHCKUX
npa.. Mpexae BCEro, CAEAYeT MOAYEPKHYTb, UTO MO
CBOEN NPUPOAE TPETENCKUI CyA (apbuTpax) sBAfeTCS
AAbTEPHATUBHbBIM CNOcoHOM 3alUWTbl CyObEKTUBHbIX
rpaxaaHckux npaB. W.E. 3HreanbmaH oTMeuaa, 4To
TPETENCKUI CyA MO CBOEMY Ha3BaHUIO ABASIETCS Cy-
AOM TPETbEero AMuUa, M3bpaHHOro CTOPOHAMU AAS pa3-
pelleHuss cnopa. Ero BaacTb OCHOBbIBAETCA He Ha
06lleM 3aKoHe, @ Ha AOTOBOPHbIX HayaAax, Ha BOAe
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YaCTHbIX AWML, KOTOpble CBOOOAHO M CaMOCTOSITEAb-
HO pacnopsixasacb COOCTBEHHbIMU TPaXAAHCKUMMU
npaBoBbIMW OTHOLLIEHUAMMW, UMEIOT MOAHOE NPaBO Me-
peaaTb pelleHre BO3HUKAOLLMX CMOPOB M36paHHbIM
UMW MO B3aUMHOMY COTMAACUIO CyAbSIM, OMpeAeAsis
NnpW 3TOM U T€ HOPMbI, Ha KOTOPbIX CMOP AOAXEH ObITb
peLLEH, U AaXe TOT NMOPSIAOK, MO KOTOPOMY AOAKHO
OCYLLECTBAATLCA CYAOMPOM3BOACTBO [3, c. 405].

3aKoH YKpauHbl «O TpeTeNCKMX cypax» (panee —
«3aKOH O TPETEMCKMX Cypax» UAK «3aKOH») OMpea-
eneT TPEeTENCKUM CyA KaK HEerocypapCTBEHHbIN
He3aBWCHMMbIA OpraH, KOTopbli 06pa3oBbiBaeTCA
MO COrAALLEHWIO MAM COOTBETCTBYHOLLEMY PELLUEHMIO
3aMHTEPECOBAHHbLIX GUBNYECKUX U / WUAU LOPUAK-
UYECKMX AWUL, AN PELUEHUS CMOPOB, BO3HMKAMLLMX
U3 rPaxXAAHCKMUX U XO3ANCTBEHHbIX OTHOLLEHWI (CT.2
3akoHa).

BmecTteBTEM, HECMOTPSIHA «HETOCYAAPCTBEHHbIN»
CcTaTyC TPETENCKOrO CyAa, B FOPUAMUECKOW AUTEpATYpE
OTMEYaeTCs, UTo GYyHKLMSA, BbINOAHSIEMANA TPETENCKHU-
MW CyAaMK (NoApasyMeBaeTcsa 3alumTa HapyLleHHbIX
MAW OCnapuBaeMbIX FPaXAaHCKMX npasB nyTemM pas-
pelleHnss CnopoB, MepepaBaeMblX Ha WX PacCcMo-
TPEHWE), UMEET, CPEAM MPOYEro, U NyOBAUUYHO-MPABO-
BoW acnekt. Bnpouewm, O.HO. CKBOPLIOB crnpaBeAAMBO
OTMEUYaEeT, YTo TPETENCKMUE CYAbl HE BXOAST B cyAebh-
HYHO CMCTEMY FOCYyAQpPCTBa, @ NOTOMY HE OCYLLIECTBAS-
0T MpaBOCyAME Kak 0CcoB0M pa3HOBMAHOCTM rocypap-
CTBEHHOW AesiTeAbHOCTU [4, ¢. 64-65].

MHbIMK cAOBaMU, TPETEMCKUI CYA MOXHO pacc-
MaTpuBaTb Kak CBOe0obpasHblii «<KBa3UCyA», KOTOPbIN
C OAHOWM CTOPOHbI, Kak W TOCYAQPCTBEHHbIE CYAbI,
BbIMOAHSET QYHKLUMIO 3aLUMUTbl FPaXAaHCKUX npas, a
C APYron He OCYyLLLECTBASIET MPABOCYAMNST KakK OYyHKLMK
rocyaapcTea.

OTAEABHO CAEAYET OTMETUTb, UTO COrAACHO CT. 57
3aKoHa O TPETEMCKMX Cypax PeLLleHWe TPEeTeMCKOro
cyAa, HEUCTNOAHEHHOE AOBPOBOABHO, MOAAEXMWT MPW-
HYAMTEABHOMY WCMOAHEHUIO B MNOPSIAKE, YCTAHOB-
AEHHOM 3akoHOM YKpauHbl «06 WCMNOAHUTEABHOM
NPON3BOACTBE.

YuntbiBas M3AOXEHHOE, €CTb OCHOBaHWSA Mo-
Aaratb, UTO 3alUMTy MPaB U 3aKOHHbIX WHTEPECOB
TPETENCKUM CYAOM CAEAYET OTHOCUTb MMEHHO K
FOPUCAMKLMOHHBIM  dopMaM (cnocobam) 3aLluThl
rpaxAQHCKMX Npas.

PaccmatprBas BOMPOCHl 3allMTbl CYObEKTOB
npPeAnpUHUMATEABCTBA B TPETEMCKMX CyAAX, CAEAYET
AETaAbHO NMPOAHAAM3UPOBATb OTAEAbHbIE HEAOCTATKM
CUCTEMbI TPETEMCKOrO CYAOMPOM3BOACTBA, KOTOPbIE
B OOAbLLEN CTEMEHM BbITEKAIOT M3 HECOBEPLLEHCTBA
3aKOHOAATEABHBIX aKTOB B 3TOM cdepe M Mx B3auM-
HOW HEeCornacoBaHHOCTMU.

MpakTMka MPUMEHEHMA  3aKOHOAATEALCTBA
YKpauHbl, PEryAMpyroLwero paccMOTPEHUE CMOpPOB

TPETENCKMMU CyAAMU W BbIMOAHEHWE UX PELUEHUN,
NO3BOASIET BbIAEAWUTb CAEAYHOLLME NPOBAEMHbBIE MOAO-
XeHust 3aKoHa 0 TPETENCKUX CyAaX.

MoABEeAOMCTBEHHOCTb CMOPOB TPETEMCKUM
cyaam

Bonpocbl NOABEAOMCTBEHHOCTWM, Ha NEepBbIN
B3rASIA, AOCTATOYHO KOHKPETHO pPErAaMeHTUPOBaHbI
CT. 6 3aKoHa O TpeTenCcKMx cyaax. B yactHocTH, pew-
CTBylOLLAs pepakums 3aKoHa MO3BOASET TPETENCKUM
cyAaM paccmatpuBaTb AtOOble AeAa, BO3HWMKatoLMe
U3 rPaxAaHCKMX U XO3AUCTBEHHbIX MPaBOOTHOLLEHWH,
3a UCKAOUEHUEM:

1)aenBCNOpPaxonpuU3HaHUMMHEAENCTBUTEABHBIMMU
HOPMAaTMBHO-MPaBOBbIX aKTOB;

2) AeAn B cropax, BO3HMKAKOLWMX MPU 3aKAKO-
YEHWWU, U3MEHEHWUWU, PACTOPXKEHUU U BbINOAHEHUM
XO3ANCTBEHHbIX AOFOBOPOB, CBSAA3AHHbIX C YAOBAETBO-
PEHNEM FOCYAAPCTBEHHbIX HYXA;

3) AEA, CBSI3aHHbIX C TOCYyAAPCTBEHHOW TaHOW;

4) pen B crniopax, BO3HUKALLMX U3 CEMENHbIX
NPaBOOTHOLLEHWI, KPOME AEA B Cropax, BO3HMKAIO-
LLMX U3 BpaUHbIX KOHTPAKTOB (AOrOBOPOB);

5) AeA 0 BOCCTAHOBAEHMM MAATEXECNOCOOHOCTH
AOAKHMKA UAM NPU3HAHKA ero HaHKPOTOM;

6) AeA, OAHOWN 13 CTOPOH B KOTOPbIX ABASIETCA Op-
raH rocyAapCTBEHHOW BAACTM, OpraH MecTHOro camo-
yNpaBAEHUS, UX AOAKHOCTHOE WMAK CAYXEOHOE AMLO,
APYron cybbekT MpW OCYLLECTBAEHWW MM BAACTHbIX
yNpaBAEHUYECKMX OYHKLMIA HA OCHOBE 3aKOHOAATEAb-
CTBa, B TOM YMCAE Ha BbINOAHEHUE AEAErMPOBAHHbIX
NMOAHOMOUMI, TOCYAAPCTBEHHOE YUPEXAEHUE UAU Op-
raHu3aums, Ka3eHHOe MPEeANPUATUE;

7) peA B cnopax OTHOCUTEABHO HEABMXMMOIO
UMYLLIECTBA, BKAOYAS 3EMEAbHbIE YYACTKM;

8) Aen 00 ycTaHOBAEHWW (AKTOB, WUMEOLLMX
FOPUAMYECKOE 3HAUYEHMUE;

9) Aen B cnopax, BO3HMKAOWMUX M3 TPYAOBbIX
OTHOLLIEHWN;

10) Aen, BO3HUKAKOLLMX M3 KOPNOPaTUBHbIX OTHO-
LLUEHWI B Copax MeXAy X03MCTBEHHbIM 00LLECTBOM
M ero yyaCcTHUKOM (yYpeAUTEAEM, aKLMOHEPOM), B
TOM YUYMCAE YYACTHMKOM, KOTOPbIM BbIObIA, @ Takxe
MEXAY YYacTHUKaMK (YUpPEeAUTEAAMHU, aKLMOHEPAMM)
XO3SINCTBEHHbIX OBLLECTB, CBSI3AHHbIX C CO3AAHMEM,
AESATEABHOCTBIO, YIPaBAEHUEM U NPEKpPaLLEHUEM Ae-
ATEABHOCTU 3TUX OOLLECTB;

11) Apyrux Aen, KOTOPble COrAaCHO 3aKOHY MOAAE-
XaT pPeLLUEeHNIO UCKAKOUUTEABHO CyAaMKM 0OLLEN HOpUC-
AVKLMU UAU KOHCTUTYUMOHHbBIM CyAOM YKpauHbl;

12) pen, korpa xotst O6bl 0OAHA M3 CTOPOH cropa
ABAAIETCA HEPE3UAEHTOM YKpPaWHbI;

13) AeA, no pesyabTataM  pacCMOTPEHUS
KOTOPbIX, WCMOAHEHWE PELLIEHUS TPETEMCKOro cyaa
notpebyeT COBEPLUEHUSI COOTBETCTBYHOLUMX AEW-
CTBMI OpraHamMu rocypAapCTBEHHOM BAACTW, OpraHa-
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MW MECTHOrO CamMOynpaBAEHMS, UX AOAKHOCTHbIMMU
WUAU CAYXEBHBIMW AMLAMU U APYTUMU CyObekTamu
Npu OCYLLECTBAEHWM UMW BAACTHbIX YNPaBAEHUECKMX
dYHKUMI Ha OCHOBE 3aKOHOAATEABCTBA, B TOM YMCAE
Ha BbIMOAHEHWE AEAETMPOBAHHbBIX MOAHOMOYUI;

14) pen B cnopax Mo 3aliuTte npasB norpebute-
A€N, B TOM UncAe noTpebutenen yeayr 6aHka (KpeauT-
HOro coto3a).

Cnepyetr OTMETUTb, UTO MepBble MATb AET Mpu-
MeHEeHUs 3akoHa O TPETEMCKMX CyAaX CEPbE3HO Mo-
AOPBaAM penyTauuio TPETEMCKUX CYAOB B KauecTBe
WMHCTPYMEHTA 3aLLMTbl FpaXAaHCKUX NpaB. [OCKOAbKY
70 2009 r. pepakums CT.6 3akoHa NO3BOASIAG TPETEN-
CKMM CyAaM B YKpauHe paccmaTtpmBaTtb, B TOM UYKCAE,
M Crnopbl OTHOCUTEABHO HEABWXWUMOIO MMYLLECTBA,
TPETENCKME CyAbl — Uallle BCero, 1o 6biAn cyabl adhoc
-aKTMBHO WCMOAb30BAAUCb AASI MPUAAHUA 3@KOHHO-
ro cratyca OMNpPEeAEAEHHbIM OMepauusM C HEABUXU-
MOCTbIO, MPU OCYLLECTBAEHUU KOTOPbIX UMEAU MECTO
OTAEAbHbIE HapyLEeHUs (MPEeXAEe BCEro, perncrtpaums
npaBa COBCTBEHHOCTU Ha CAMOBOAbLHO NOCTPOEHHbIE
NMOMELLLEHUSA, Y3aKOHWBaAHWE MepenAaHUpPoOBOK MO-
MELLEHNIN U PEKOHCTPYKLUMM O0OBEKTOB, KOTOPbIE OCY-
LLLECTBASIAUCL 6Ee3 COOTBETCTBYHOLLLENO paspeLLeHus,
npu3HaHWe npaBa COOBCTBEHHOCTM Ha OOLEKTbl He-
ABWXUMOIO MMYyLLECTBA, MNpaBOyCTaHaBAMBAtOLWME
AOKYMEHTbI Ha KOTOPbIE UMEOT ONPEAENEHHbIE HEAO-
CTaTKu U T.1.).

COOTBETCTBEHHO, TPETEWCKME CyAbl MO TaKUM
«cnopam» CTaAM NPUBAEKATEABHOW  aAbTEpHaTW-
BOW rOCYA@PCTBEHHOM CUCTEME CYAONPOWM3BOACTBA,
npeabsiBAsiBLIEN 6e3ychoBHO 6onee cTporne Tpe-
60BaHMA K NMOPSIAKY PACCMOTPEHUS AEA U MPUHATUS
COOTBETCTBYIOLLMX peLleHnn. Bnpouem, opaHMM K3
OCHOBHbIX apryMeHTOB, CKAOHSIBLUMX Yally BECOB B
NoAb3y 06pallleHUss UMEHHO B TPETENCKUIM CyA C COO-
TBETCTBYIOLLIMM UCKOM (Hanpumep, ¢ UICKOM O MpU3Ha-
HUX NpaBa COOCTBEHHOCTW), ABASIAACHMPAKTUUYECKM
CTOMPOLIEHTHAA HEBO3MOXHOCTb 00XaA0BaHWA Tako-
ro peLleHust Npu yCAOBUK COBAIOAEHMA GOPMAAbHbIX
TpeboBaHWi 3akoHa O TPETENCKUX CyAAX.

Kak cAepcTBME, 3aKOHOAATEAb CYLLECTBEHHO
OrPaHUYUA KOMMETEHLMIO TPETEMCKUX CYAOB, BMECTE
C TEM, AAS BOCCTAHOBAEHMSI AOBEPUS K CUCTEME Tpe-
TEMCKMX CyAOB B YKpauHe, ouyeBMAHO, noTpebyetca
AOCTATOUYHO AAMTEABHOE BPEMSI.

PaccmoTtpeHue aena cyaom adhoc

Ct. 7 3aKkoHa O TpeTeMCcKUX cypaax npepycma-
TpMBaeT BO3MOXHOCTb CO3AAHWUS TPETEMCKMX CYAOB
ANSI pa3pelleHnss KOHKPETHOro AeAa (cyabl adhoc).
Cneundurka paccmoTpeHusa cnopa cyaom adhoc 3a-
KAKOYAETCA MMEHHO B MPUPOAE TaKOro CyAa M B Mpu-
pOAE €ro KOMMETEHLMMU.

B oTAMuMe OT MOCTOSHHO AEWMCTBYHOLLEro Tpe-
TEWCKOTO CYAQ, KOTOPbIM MMEET AOCTAaTOYHO BbICOKYHO

cTerneHb opraHu3aunmn (HaAMYMe NOAOXKEHUS O MOCTO-
AHHO AEMCTBYIOLLLEM TPETEMCKOM CYAE, YTBEPKAEHHO-
ro perrnaMeHTa M Cnucka TPETEMCKUX CyAel, nevaTtu
TPETENCKOro cyaa M T.M.), Ha cyA adhoc, no cytu, pa-
CMPOCTPAHSAOTCS TOABKO TPebBOBaHUS OTHOCUTEABHO
TPETEMCKOIO CyAbM M ODOPMAEHUS PELLEHUSA CyAd
Nno pesyAbTaTaM PacCMOTPEHMA AeAa (MOCKOAbKY Ha
OCHOBa@HWW TaKOro peLIEHUsT AOAKEH BblAABaTbCS
MCMOAHUTEABHbIN AOKYMEHT).

CobAopeHWE OCTaAbHbIX MOAOXEHWM 3akoHa
0 TPETEUCKUX Cypax MPW OCYLLECTBAEHWUW CYAOMpPO-
usBoactBa cyaoMm adhoc (OUEHWUTb COOAOAEHME
TpeboBaHUN K OGOPMAEHUIO WUCKOBOIO 3asiBAEHMS,
NMOAHOMOUYMA MNPEACTaBUTEAEN, MPEAOCTABAEHHbIE
AOKA3aTeAbCTBA U T.M.) ABAAETCS, N0 OOAbLLIOMY cUe-
Ty, AUMHbIM AEAOM AMLA, Ha3HAYEHHOro CTOPOHAMMU
B KauyecTBe TPETEMCKOro cyabu. boaee Toro, Heco-
OAOAEHME UAM HEBbINMOAHEHWE YKa3aHHbIX B 3aKoHe
NMOAOXEHWM OTHOCWUTEABHO MOPSAKA PACCMOTPEHUSA
AEA, Kak ByAeT MPOUAAOCTPUPOBAHO AAAEe, He MO-
XET KBaAMPULMPOBATLCA B KAUECTBE OCHOBAHUS AASL
06Xan0BaHWUA peLIEHUA TPETENCKOrO CYAa WAM AAS
OTKas3a B BblA@u€e MCMOAHUTEABHOTO AOKYMEHTA, AaXe
B CAyJae, eCAM TaKOe peLLlEeHUe HapyLLIAeT UHTEPECHI
TPETbUX AWL, KOTOPbIE HE 3HAAW M HE MOIAM 3HATb O
TakOBOM Crope.

O6ecneueHue UcKa, paccmaTpuBaemMoro Tpe-
TEMCKUM CyAOM

CornacHo c1. 40 3akoHa O TPETENMCKUX CyAaXx,
€CAW CTOPOHbI HE AOTOBOPUAMCH 006 MHOM, TPETENCKUI
CYA MOXET MO0 3asBAEHMIO AOOOM CTOPOHBI pacnops-
AUTBCA O MPUHATUM CTOPOHOM TaKMX 06eCNeUnTEAbHbIX
Mep B OTHOLLEHMM NPEeAMETa crnopa, KOTOpPble OH CYK-
TaeT HEOOXOAUMbBIMU C YUETOM MOAOXKEHWI FPAXAAH-
CKOTO U XO3SIMCTBEHHOIO MPOLECCYaAbHOro 3aKOHO-
AATeAbCTBA. TpeTeENCKU cys MOXET notpeboBaTtb OT
AODOOW CTOPOHbI NPEAOCTaBUTL HaaAexallee obecne-
YEHWE UCKa B CBA3K C TaKUMK MepPaMM.

UTO 3TO 0O3HaAYaEeT Ha NPaKTUKe?

Ucxopa M3 AOOPOBOABHOTO M3BpaHWUs CTOPO-
HaMW TPETEMCKOro CYAONMPOM3BOACTBA Kak crnocoba
3alUMTbl CBOMX TPaXAaHCKMX MNpaB, 3aKOHOAATEAb,
NnpPeAoCTaBMB TPETENCKUM CyAaM NPaBO PaCNOPSANTb-
CcAl 0 NPUMeEHEeHUU obecneynTenbHbiX Mep, BMOAHE
CNpaBEAAMBO He 3aKpenuAa B 3aKOHE BO3MOXHOCTb
OCYLLECTBAEHUA TaKUX MEPOMPUATUIA B MPUHYAUTEADL-
HOM NopsiAke. 3aKOHOAATEABCTBO NPEAOCTaBASIET BO3-
MOXHOCTb MPUMEHEHUSI CUCTEMbI FTOCYAAPCTBEHHOIO
MPUHYXXAEHHWS TOABKO AN 06ecneveHnss UCNOAHEHUS
peLLeHnst TPETENCKOro CyAa, a He ero pacnopsXXeHun
no obecneyeHnto UCKOBbIX TPeBOBAHUA.

MoatoMmy, pellasi BONpoc O LeAecoobpasHOCTH
3aKpEenAeHUss B KOHTPAKTE TPETEMCKON OrOBOPKK UAK
0 3aKAKOUYEHMM OTAEABHOIO TPETEMCKOrO COrAaLLIEHUS,
CAEAYET YUUTbIBATb, YTO OAHUM U3 CYLLECTBEHHbIX He-
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AOCTaTKOB COBPEMEHHOM MPOLEAYPbl TPETENCKOro
CYAOMPOM3BOACTBA B YKpauHe SABASIETCSI OTCYTCTBME
BO3MOXHOCTW peanbHOro obecrneyeHuss Mcka Ha
CTaAMM PacCMOTPEHUS cropa - MHCTWUTYTa, KOTOPbIN
no3BoAfeT o6e3onacutb CTOPOHbI KOHOAMKTA OT He-
BO3MOXHOCTM UCMOAHEHUS PELUEHUSA CyAa MO PE3YAb-
Tatam pacCMOTPEHUA AEAa.

MpaBo Ha o6>kanoBaHUe peLueHUsA TPeTEUCKO-
ro cyaa

Kak yxxe oTMeuyanoCb, AOBOALHO HYacTo peLleHus
TPETENCKMX CYAOB 3aTparmBaloT MHTEpPEChbl TPETbUX
AWML, - OCOBEHHO 3TO KacaeTca AeA Mo Mckam O npwu-
3HaHMK npaBa cobCTBEHHOCTM, 06 yCTpaHeHMU npe-
NSATCTBMM B MOAb30BaHWM, O MPU3HAHWKW AOroBoOpa
AEUCTBUTEABHBIM U ADYTHMX @aHAAOTUUHbIX AEA.

YuuTbiBasi xapaktep M NPOLEAYPY TPETEMCKOrO
CYAOMPOM3BOACTBA, TPETbEMY AULY, Ha MpaBa KOTO-
pPOro MOXET BAWMSITb pPEeLIEHMA TPETEMCKOro cyaa no
TakUM AeAaM, O PeLlEeHUU CyAa CTaHOBWTCH U3BECT-
HO, KaK MPaBMWAO, YXXe MOCAE PAaCCMOTPEHUS AeAa NO
cyuwiectBy. OCHOBHasi npobaeMa 3akArUaeTca B TOM,
yTo MO 06LLEMY NPABUAY, yCTAHOBAEHHOMY 4. 1 cT. 51
3aKoHa 0 TPETEUCKUX CyAax, PeLleHne TPETEUCKOro
cyAa AABASIETCA OKOHYaTEAbHbIM WM 06XaAOBaHWIO He
NMOAAEXMUT, KPOME CAyYaeB, MPEAYCMOTPEHHbIX Ha-
cToswmnm 3akoHoM. COranacHo 4. 2 TOM Xe CTaTbu
pelleHne TPETEMCKOro Cyaa MOXET ObiTb 06XXanoBa-
HO CTOPOHaMM, TPETbBUMU AUL@MU, a TaKXKe AMLAMMU,
KOTOPblE HEe y4aCTBOBaAU B AEAE, B CAyYae €CAU Tpe-
TENCKWIA CyA peLlnA Bonpoc 06 1x npasBax U obasaH-
HOCTSIX B CAyYasnXx, NpeAyCMOTPEHHbIX 3aKOHOM O Tpe-
TENCKMX CyA@X, B KOMMETEHTHbIV CYA B COOTBETCTBUM
C YCTAHOBAEHHbIMMW 3aKOHOM MOABEAOMCTBEHHOCTU U
NMOACYAHOCTU AEA.

PelueHne TpeTenckoro cyaa MoxeT ObiTb OTMe-
HEHO WCKAKOYUTEABHO MO OAHOMY W3 CAEAYHOLLMX
OCHOBaHMW:

- AEAO, MO KOTOPOMY MPUHATO peLleHne TpeTeu-
CKOr0 CyAQ, HE MOABEAOMCTBEHHO TPETEMCKOMY CyAY
Mo 3aKOHY;

- pelleHne TPETENCKOrO CyAa MPWMHATO NO Cho-
py, He MPeAyCMOTPEHHOMY TPETEUCKUM COrAalle-
HMEM, WAW XE pelleHMeM pas3pelleHbl BOMPOCHI,
BbIXOASILLME 3@ NPEAEAbl TPETEMCKOrO COrAalLEHNS;

- TpPETEMCKOEe COrhalleHue MpPU3HAHO Hepen-
CTBUTEAbHBIM KOMMNETEHTHbBIM CYAOM;

- CcOCTaB TPETEMCKOrO CyAaa He COOTBETCTBOBAA
TpeboBaHUAM 3aKOHa;

- TPETENCKUI CyA PELLMA BOMPOC O NpaBax U 06-
A3aHHOCTAX AWML, HE YYaCTBOBABLUWUX B AEAE.

AOCTaTOYHO BaXHbIM C MPAKTUUYECKOW TOUKM
3PEHUA CYUMTAETCH COOTHOLLUEHWE OCHOBAHWN AAA
OTMEHbI PELUEHNS] TPETEMNCKOrO CyAa M OCHOBaHWM
AN OTKa3a B BblA@Y€ WCMOAHWTEABHOTO AOKYMEH-
Ta. Bonpoc 3akatouaerca B TOM, U4TO 3aKOH, MO CyTH,
NMPEAOCTaBASIET AWMLY, MPOTMB KOTOPOrO BbIHECEHO
peLLEeHNE TPETENCKUM CYAOM, ABA CaMOCTOATEABHbIX
cnocoba MPOTMBOAEMCTBUA WMCMOAHEHWIO 3TOrO pe-
weHua. MepBblt cnocob - 3T0 HEMNOCPEACTBEHHO
0b6xanoBaHWE peLleHUs TPETEWCKOro CyAa MO OCHO-
BaHWAM, NPEAYCMOTPEHHbIM CT. 51 3aKOHa (3TW OCHO-
BaHUs ObIAM NMEPEUNCAEHDI BbILLE).

bonree LIMPOKMK KpPyr OCHOBaHWK YCTAHOB-
AEH B CT. 56 3akoHa AASl OTKasa B YAOBAETBOPEHWUMU
KOMMETEHTHBIM CYAOM 3asiIBAEHWS O BblAQYE UCMOAHU-
TEABHOIO AOKyMEHTa. KOMMNETEHTHbIN CyA OTKa3biBaeT
B BblA@uY€ WMCMOAHUTEABHOIO AOKYMEHTa MO TeM Xe
OCHOBaHMSM, KOTOPbIE YCTAHOBAEHbI B 3aKOHE AAS
OTMEHbI peLleHnss TPETEMCKOrO CyAa, @ TaKXe B CAY-
yanx, ecAu:

* Ha AEHb NPUHATUA PELUEHNS NO 3aBAEHMIO O
BblA@4€e WUCMOAHUTEABHOTO AOKYMEHTa peLleHue Tpe-
TENCKOro cyaa BbINO OTMEHEHO KOMMETEHTHLIM CYAOM;

* MPOMyLWEH YCTAHOBAEHHbIA HACTOALIEN CTa-
TbeM CPOK AAA OOpalleHWs 3a BblA@uer WMCMOAHU-
TEABHOTO AOKYMEHTa, @ MPUYMHbI €ro Mponycka He
NPU3HaHbI CYyAOM YBaXXWUTEABHbBIMMU;

* peLlEHWEe TPETEWCKOTO CyAa COAEPXMUT
cnocobbl 3alIMTbl MpaB M OXPaHSIEMbIX WHTEPECOB,
He NpeAyCMOTPEHHbIX 3akOHaMK YKpauHbl;

* MOCTOSIHHO AEWCTBYHOLUMI TPETENCKUI CYA HE
npeAocTaBUA MO TPebOBaHUIO KOMMETEHTHOrO CyAa
COOTBETCTBYIOLLEE AEAO;

e TPETENCKUI CyA PELLUA BOMPOC O NpaBax U 06-
A3aHHOCTAX AWML, HE YYaCTBOBAaBLLMX B AEAE.

CnepoBaTeNbHO, B CAyYae, ECAU AWLY HE YABAOCH
06)xanoBaTb peLleHre TPETENCKOro CyAa, 3aKOHOAA-
TEAb MPEAOCTABASIET €MY»MOCAEAHWUI LUAHC» — MNpU
PaccMOTPEHUN 3aABAEHUA O BblA@4ye WUCTMOAHUTEAb-
HOrO AOKYMEHTa C LEAbH MPUHYAMTEABHOTO WCMOA-
HEHUS peLleHUs TPETENCKOro cypa OB6OCHOBbIBaTb
HeOOXOAMMOCTb OTKa3a B YAOBAETBOPEHWM TaKOro
3aABAEHUSA.

BbiBOABbI. AHAaAM3 MHCTUTYTA TPETEUCKMUX CYAOB
KaK MexaHu3Ma 3aluMTbl rPaxAaHCKMX MNpaB Aaet
OCHOBaHWS YTBEPXAATb, YTO COBEPLUEHCTBOBAHWE
3aKOHOAATEABCTBA YKPaWHbl O TPETEUCKUX CyAax M
dopmupoBaHne 6e3ynpedyHoin penyTaummM ABAAET-
CS OCHOBHOM MPEAMOCHIAKOM aKTMBHOIO Pa3BUTUS U
3QPEKTUBHOIO MCMOAB30BaAHUA BCEX MPEUMYLLECTB,
NPUCYLUMX TPETENCKOMYYPETYAUPOBAHUIO CMIOPOB.



18E B B @ @ @ @ @ 8@ B @ @ @ @ @ @ @ @ @ @ @ & Buiyck22

NITEPATYPA:

Meiiep I.U. Pycckoe rpaxaanckoe mpaso (B 2-x 4. YU.1). — M. : «Craryt», 1997.

['pubanos B.I1. OcymiecTBienue u 3ammra rpaxIaickux mpas. — M. : «Craryt», 2000.

OurensMan W.E. Y4eOHUK pycCKOTO IpakIaHCKOTO CyA0Mpon3BoaCcTBa. — FOpres, 1904.

Ckopuos O.10.Tpereiickoe pazdupaTeabCTBO MPEANPUHIMATENBCKUX CIIOPOB B Poccuu: mpobiemsl, TCHACHINH, TIEPCIICKTHBEL. —
M. : BonrepcKuysep, 2005.

NS S

Kot AneKkceli AAeKCaHAPOBUY

K BONPOCY 0 3ALLUUTE CYBbEKTUBHbIX TPAYXAAHCKUX NMPAB TPETEACKUMU CYAAMU

B ctatbe paccmatpuBaoTc 0COBEHHOCTU 3alUMTbl CyObEKTMBHbIX MPAXAAHCKMX MpaB TPETEWCKUMU CyAaMMU.
OnpeaeneHHOE BHUMaHKE YAENIETCA KBaAMDUKaLMK 3aLLMTbI NPaB TPETEMCKUMKN CyAaMU B KaYeCTBE HOPUCANKLMOHHO-
ro cnocoba 3aLUunTbl CyObEKTUBHbBIX FPaXAAHCKKX NpPaB, HECMOTPS Ha TO, UTO TPETEMCKUE CYAbl HE BXOASIT B CYAEOHYHO
CUCTEMY rOCYAAQPCTBa, @ NOTOMY HE OCYLLLECTBASIFOT NPaBOCYAME B NMOHUMaHWKW 3aKOHOAATEALCTBA. ABTOP OTAEABHO OCTa-
HaBAMBAaETCS Ha Bomnpoce obecrneyeHust Ucka, paccMaTpuBaeMoro TPeTEMCKUM CyAOM. Takxe aHaAu3upyeTcst BOMPocC
06)XXan0BaHUSI peLLEHWI TPETENCKMX CYAOB B COOTBETCTBMM C MOAOXKEHUAMMU YKPAUHCKOTO 3aKOHOAATEALCTBA O TPETEN-
CKMX CyAaX.

KnroueBble cnoBa: cy6beKTMBHOE rpaXAaHCKOe NpaBo, 3aluuta CyObeKTMBHbIX MpaXAaHCKWMX npas, TpeTen-
CKME CyAbl, MPaBO Ha 06)XaAnoBaHUE PEeLLIEHUI TPETENCKUX CYAOB, FOPUCAMKLMOHHBIE U HEFOPUCAMKLIMOHHBIN Crnocobbl
3aLUUTHI.

Kot Onekcit OneKcaHAPOBUY

AO MUTAHHA NPO 3AXUCT CYB’EKTUBHUX LMUBIAbHUX NPAB TPETENCbKUMU CYAAMU

Y cTaTTi po3raaaaroTbCsi 0COBAUMBOCTI 3aXMCTY Cy6 EKTUBHMX LIMBIABHWUX NPaB TPETENCbKMMK cyAaMu. [eBHa yBara
NPUAIAAETLCA KBaAidiKaLLii 3axXMCTy NpaB TPETENCbKMMU CyAaMU B IKOCTI FOPUCAMKLLIMHOTO cnocoby 3axmUcTyCy6’ EKTUBHUX
LUMBIABHUX MpaB, HE3BaXatoun Ha TOM GakT, Lo TPETENChKI CYAU HE BXOASITb AO CYAOBOI CUCTEMU AEPXABM, a BiATaK He
CNpPaBASIOTb NPABOCYAAA B PO3YMiHHI 3aKOHOAABCTBA. ABTOP OKPEMO 3YMMHAETLCS Ha NWUTaHHI 3abe3neyeHHA No3oBy,
AKMM PO3IASIAQETLCA TPETENCHKUM CYAOM. TaKOX aHaAIBYETbCS | MUTAHHA OCKAPXEHHSA PilleHb TPETEMCHKMX CYAIB BiAMO-
BiAHO AO MOAOXEHbYKPaiHCbKOr03aKOHOAABCTBA NPO TPETENCHKI CyAM.

KarouoBi croBa: cyb’eKTUBHELIMBIAbHE NPaBO, 3aXUCTCYO’ EKTUBHUXLIMBIABHWUX NPaB, TPETENCbKI CyAM, NPaBO Ha
OCKaPXEHHSIPILLIEHLTPETENCHKUXCYAIB, FOPUCAMKLIIMHI Ta HELOPUCAMKLIMHICMOCOOU3aXMCTY.

Kot Olexey Oleksandrovych

ON PROTECTION OF SUBJECTIVE CIVIL RIGHTS BY ARBITRATION COURTS

The article reviews special aspects of protection of subjective civil rights by arbitration courts. Certain attention
is paid to qualification of protection of subjective civil rights by arbitration courts as a way of jurisdictional remedy of
subjective civil rights, despite the fact that arbitration courts are not part of the judicial system of the state and thus
do not administer justice within the meaning of the legislation. The author particularly highlights the issue of securing
a claim considered by the arbitration court. The issue of challenging the arbitration courts’ awards in accordance with
the Ukrainian legislation on arbitration courts is also analyzed.

Key words: subjective civil right, protection of subjective civil rights, arbitration courts, right to challenge the
arbitration courts’ awards, jurisdictional and non-jurisdictional remedy.



