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XaputoHoB €BreH Onerosuu,
AOKTOP HOPUAMYHUX HayK, npodecop,
3aBiayOuUMin KadeApOtO LIMBIABHOIO NpaBa

HauioHaAbHOTo yHiBepcUTeTy «OAeChbKa FOPUANUHA aKaAEMIis»,

yneH-kop. HAMpH Ykpaitu

NPOBJNEMU AQANTALIT AEAKUX LUBIJIbHO-NPABOBUX
IHCTUTYTIB YKPATHU 10 EBPONENCbLKOIO NPABA

MoctaHoBKa npobaemu. [licra nianMcaHHSA
yroam npo acoujauito 3 EC YkpaiHa Ma€e NiaATBEPAUTH
CBOK NMPUHANEXHICTb A0 €BPOMKM, BU3HAHHA Ta Npw-
WNHATTA €BPOMENCBKMUX LiHHOCTEW, IHCTUTYLIM Ta KOH-
LEenTiB, OAHUM 3 HaMBaXAUBILLKUX MOMIX AKWUX € MPU-
BaTHe Mpa.o.

BiaTak akTyanisyBanacsi npobaema rapmMoHisalii
YKPaiHCbKOr0 Ta €BPOMENCbKOro npasa. | xoua nu-
TaHHAM NPUBEAEHHS BITYM3HAHOIO 3aKOHOAABCTBA Y
BIAMOBIAHICTb AO EBPONENCHKMX CTAHAAPTIB BYAO Mpu-
CBAYEHO YMMAAO HAaYKOBUX PO3BIAOK [1; 2; 3], ane ixHi
pe3yAbTaTh CBiaYaTh NPO PO3MAITTA NOHSATb, TEPMIHIB,
KaTeropin, AKi BXUBAOTLCA Yy Uil coepi, pisHe baueH-
HS IXHbOI CYyTHOCTI, yMOB Ta NiACTaB BUKOPUCTaHHSA. AO
TOTO X, Y BiTUYM3HAHIN AiTepaTypi (HAATO HaBYaAbHIWN),
BM3HAYEHHIO MOHATTS Ta CYTHOCTI NpaBa €BPOCOIO3Y
He 3aBXAW NPUAIAAETBCA HaAEXHa yBara, a iHOAI, Ae-
O®iHiLis NnpaBa B3araAi He NPOMNOHYETLCA, | HATOMICTb,
PO3rAfAQIOTLCA AXepena npaBa EBPOMNENCHKOro Co-
to3y Ta CniBtoBapuctsa [4, ¢. 37-58]. Lle cBiaunTb Npo
Te, WO notpeba y AOCAIAXKEHHSAX Y Uil ranysi He 3MeH-
LLIYETbCS, @ HaBMakW, 3pOCTaE, 30Kpema, 0COBAMBO
niA KyTOM 30py BM3HAYEHHS 3acaj apanTalii npaBo-
BOI cMCTEMU YKpaiHM AO EBPOMNENCHKOro npasa, apan-
Tauil HaUiOHAAbHOIO LIMBIABHOIO MpaBa (3aKOHOAAB-
CTBA) A0 YMOB BHYTPIiLLHbOrO pUHKY EC. Tomy noTtpeba
Y AOCAIAKEHHSX Y LM ranysi 3bepirae cBoto akTyanb-
HicTb. 30Kpema, BaXAUBUMW € MUTAHHS BU3HAYEHHSA
3acap NpaBoBOi apanTallii A0 EBPOMNENCHKOro Npaga,
NPUHUMNIB, WO MatoTb BYTK BpaxoBaHi Npu LbOMY.

Buknap OCHOBHOro marepiany. Posymitoun
€Bponencbke MNpaBO fK CUCTEMY MPMHUMNIB Ta
OPUANYHUX HOPM, LLO CPOPMYBAAMCH Yy 3B'A3KY 3
YTBOPEHHSAM i  YHKLiIOHYBaHHAM EBPOMNENCHKUX
CnisToBapucTB i €Bponencbkoro Coto3y, Ha OCHOBI
Ta BIAMOBIAHO AO YCTAHOBUYMX AOFOBOPIB i 3araAbHUX
NPUHUMNIB NpaBa, HaroAOCMMO, L0 B OCHOBY OCTaH-

Hix B €EC NOKAAAEHWI MPIOPUTET NpaB OCOOUCTOCTI,
3aKpinAeHu y EBPONENCHKiN KOHBEHLi, KOTpa Bpa-
XOBYE KOHCTUTYLLIMHI TpaAuWLIi EBPONENCHKMX AEpXaB.
BpaxyBaHHSI 3a3HauYeHMX TpaAuLin, WO BM3HAYaOTb
MOA@ABbLLMI PO3BUTOK HaLiOHAAbHOTO MpaBa Aep-
XaB - UAeHiB €Bponencbkux CniBToBapucTB, BYAO i
3aAULLIAETLCA OAHMM 3 HAMBaXAMBILLMX 3aBAAHb Y LM
coepi.

BupilweHHA uboro 3aBAaHHA MEBHOK MipOHO
MOAETLLYETbCA TUM, WO, OCKIAbKM 3 aHaAOriuyHUMMU
npobreMamu 3iTKHYAMCS YMMaAO KpaiH-uneHiB €C, B
Mexax CniBToBapucTBa Bxe byaa 3piicHeHa cnpoba
BiAHAMAEHHA OMNTMMAaAbHUX HaMPAMKIB iIXHbOrO BU-
pilLeHHS, 30Kpema, waaxom niarotoBkn DCFR (Draft
Common Frame of Reference - «[1poekT 3aranbHoI
AOBIAKOBOI CxeMu»), [5] NPU3HAUYEHHAM SAKOro came
i € BUPILLEHHA HW3KM METOAOAOTIYHUX MUTaHb Y LK
ranysi. Ockinbkun npo DCFR Bxe HEOAHOPa30BO MLLAO-
€A y nonepeaHix nybAikaLifaX, KOPOTKO Harapaemo ix
OCHOBHi NMOAOXEHHS.

MNepeaycim, ronoBHum y ipei DCFR € BiamoBa
BiA NPAMOro (MO3UTUBHOIMO) PeryAroBaHHs BiAHOCUH Y
npuBatHonpaBoBil coepi. Hatomictb, DCFR po3ras-
MAETLCA AK MPOEKT, KOTPUM MOXEe HapaTu inesM €B-
POMENCLKOro NPMBATHOIO NpaBa HOBE MIAIPYHTS, LLO
NiABULLYE B3AEMOPO3YMIHHS | CIPUSE KOAEKTUBHOMY
06roBOpeHHI0 NpobAeM MpuBaTHOrO NpaBa €BpPonu.
Tomy He npeTbesa Npo LIMBiIAbHMI KOAEKC EBpONK um
NpoO CTBOPEHHS a@HAAOrYHOro 3aKOHOA@BYOrO aKTy,
AKUI peryantoBaB OWM BIAHOCWMHM y LM ranysi. |, xoua
oAHa 3 rpyn po3pobHukie DCFR, iMeHyeTbcsi «The
Study Group on a European Civil Code» (Ipyna no Bu-
BUEHHIO EBPOMENCHKOro LMBIABHOTO KOAEKCY), ane
iHWwa - HasmBaeTbca «The Research Group on EC
Private Law» ([pyna AOCAIAXEHHA MNpuWBaTHOrO npa-
Ba €C). MNpu UbOMY BaXAUBOHO € i Ta ob6CcTaBuHa, LLO
pesyAbTaT npadi rpyn Mae AOBry, MPOMOBUCTY Ha3BY:
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Principles, Definitions and Model Rules of European
Private Law - «[TlpuHuUMnun, AediHilii Ta MOAEAbHI npa-
BWA@ npuBaTtHoOro npasa €C», Ae Ha nepLiomMy MicLi
nocTaBAEHO «[TpUHLMMW», @ peLLTa TEKCTY € BU3HAYEH-
HAM MOHATL | 3pa3dkaMu NPaBOBKX PillEHb CTOCOBHO
peryAtoBaHHSA BIAHOCWMH Y raAy3i NnpuBaTHOro npasa.
TakMM UYMHOM, MAETBCA HE MPO CTBOPEHHA aKTy 3a-
KOHOAA@BCTBA, a NP0 HayKOBO-MPUKAAAHWI MPOEKT MO-
PiBHAABHO-MPABOBOro xapakrepy. Lie niaATBepAXytoTb
i aBTopn DCFR - K. doH bap, E. KaiB Ta 1. Bapya,
KOTPI BiA3HauatoTh, o DCFR mMae cnpuatv BUBYEHHIO
i PO3YMIHHIO NPUBATHOIO MpaBa Yy KpaiHax — YAeHax
€C. 3o0Kkpema, BiH NpU3HAYEHNN NOKA3aTHU, HACKIAbKK
CXOXMMU OAHE Ha OAHE € HaLjiOHaAbHI CUCTEMU Mpu-
BaTHOrO NnpaB.a, SIKi MOXHa po3rAaaaT y AKOCTI perio-
HaAbHOIO NPOSIBY 3araAbHOI EBPONENCHKOI CMAALLMHM.
3aBaaHHAM DCFR € Hao4yHO AOBECTU GaKT iCHyBaHHA
€BPOMNENCHKOro MPMBATHOrO MNpaBa, 3rapaBlUM MpPo
BIAHOCHO He3HauyHy KiAbKICTb BUMAAKIB, Y AKUX Pi3Hi
NpPaBoMNOPSAKK AQKOTb Pi3HI BIANOBIAI Ha 3araAbHi nu-
TaHHA. Takum unHOM DCFR po3rasipnaetbes Sk Takuu,
LLLO MOX€e HapaTW inesM EBPOMENCHKOrO NPUBaTHOIO
npaBa HOBE MIAIPYHTS, WO MNIABULLYE B3aEMOPO3YMiH-
HA. Mpwu Takin koHuenuii DCFR y Tpiaai «MpuHumnu,
AediHILiT, MOAEABHI NpaBuAa NpuBaTHOro npasa €C»
YiAbHE Micue, NPUPOAHO, MOCIAAKOTL «MPUHLMMKU NPU-
BaTHOro npasa €C».

Bapto 3BepHYTVM TakKoX yBary Ha po3pi3HEHHSA
y DCFR npuHumMniB 6a30BKx Ta NPIiOPUTETHUX. AK BU-
nanBae 3 TekcTy DCFR Ta KomeHTapiB MOro aBTopiB,
«6a30BMMU» BBaXarOTbCA Taki MPUHLMNK, WO MakoTb
3a6e3neunT AOCATHEHHST HaNBiAbLL 3araAbHUX LAEN
DCFR. Y sIKOCTi Taknx MpOnOHYOTbCA MPUHLUMMIU CBO-
60aM, 6e3nekn, cnpaBeAAMBOCTI Ta ePEeKTUBHOCTI (3
NPUNYLLEHHAM, O HUMW OXOMAKETLCHA TaKOX MPUH-
LMMNN AOTOBIPHOI AOSIABHOCTI, CMiBPOBITHMLTBA TOLLO).
BusHaueHHA «npioputeTHUX npuHumMnie» DCFR He mic-
TUTb. MOXAMBO, TOMY, LLIO MAETLCA NPO TEPMiHO-MOHAT-
TS, KOTPE CaMe BXe € i BUSHAUEHHSIM, a XapakTepuc-
TUKOIO MOTO CAYTYE MEPEAIK TaKMX MpUHLUMAIB (A0 peui,
YAHOOAEHUI NPUIOM A@BHBOPUMCbLKMX NPaBO3HABLB:
3aMiCTb abBCTPAKTHUX AEPIHILIN — KOHKPETHUI nepe-
AiK). 30Kpema, A0 NMPIOPUTETHUX MPUHUMMIB HaMBIAL-
LLIOro MOAITMYHOIO 3HAYEHHSA BIAHECEHI 3axMUCT npas
AOAMHW, MIATPUMKE COAIAGPHOCTI Ta COLjaAbHOI BIiA-
NoBiAAABHOCTI, 306epeXeHHs KYAbTYPHOI Ta MOBHOI
PI3HOMAHITHOCTI, 3aXWUCT i MOAINWEHHST A0BPOBYTY,
PO3BUTOK BHYTPILLHbOIO PUHKY. MNMpKn LiboMy cBOHOAA,
6esneka, cnpaBeAAMBICTb Ta €ePEKTUBHICTb, BUKOHYHO-
UM NOABIMHY POAb, TAKOX BMCTYNaKOTb Y IKOCTI Npiopw-
TETHUX NPUHUMNIB [6, c. 17-21].

«[1piopUTETHUM 3 MPIOPUTETHUX» MOXHA BBaXa-
TV MPUHLMM 3aXMUCTy NPaB AHOAMHU, AKOMY NPUCBSYY-
etbes cT. 1.-1:102(2) DCFR. 3ripAHO 3 UMM NPUHUMUNOM
MOAEAbHI HOPMMW MatoTb TAYMAUUTUCA Y KOHTEKCTI

OyAb-IKMX 3AaCTOCOBHMX 3ac06iB, KOTPi rapaHTytOTb
npasa Ta PyHAAMeEHTaAbHi cBOOoAM AoAMHW. Llen npi-
OPUTETHWUI NPUHLMN BiAOBPAXEHWUI TAKOX i Y 3MICTI
OKPEMMX MOAEABHUX HOPM, 0COBAMBO Y HOpMax npo
3ab60pPOHY AMCKpPUMIHaLUii, Npo HeAOroBipHY BiAMOBI-
AAABHICTb Ta iH.

3HaKOBUM TaKOX € HapaHHA MNpPIOPUTETHOCTI
NPUHLUMNY MIATOUMKK COAIAQPHOCTI 11 COLaAbHOI BiA-
NMOBIAAAbHOCTI, KOTPMWI, 3a3BMYal, PO3rASAAOTb fK
dYHKUiO nybAiuHOro npasa. Takui niaxip MoXHa no-
ACHUTU PO3LUMPIOBAABHUM TAYMAYEHHAM MPUHLMMIB
AOSIABHOCTI | 6e3neKn AOroBOpY, LLLO AO3BOASIE 3aAyUU-
™My chepy AOroBipHOIO PeryAtoBaHHs BiAbLL LLUMPOKe
KOAO BIAHOCHH. LLlo cTtocyeTbest BpaxyBaHHS NPUHLK-
ny COAIAQPHOCTI Y NpaBOBIAHOCKMHAX, AKi BUHUKAIOTb
BHACAIAOK BEAEHHS UyXMX cnpaB 6e3 AOpy4YEeHHS, TO
us ipnen byna BipOMa B UMBIAICTULI AeAb HE 3 yaciB
CTtapopaBHbOro PUMy (xoua i3 NEBHUMMW 3aCTEPEXEH-
HSIMK), NOTIM aKTMBHO 0O6roBoptOBaAacs 3 NO3aMUHY-
AOFO CTOAITTS, @ LU Mi3Hile oTpUMaAa MNIATPUMKY Ha-
BiTb Y TOTAAITApHMX CycninbCTBax Ha KwTtant CPCP [7].

MPakTMYHO BaXAMBWMM € MPUHLMN 36epexeH-
HSA KYAbTYPHOI Ta MOBHOI Pi3HOMAHITHOCTi, YUM BU-
3HAETbCSA, WO 36EepPexXeHHsT KYABTYPHOro Ta MOBHOTMO
PO3MaiTTs € YMOBOIO icHyBaHHA €C. el npuHumn €
CBOEPIAHOKO BIAMOBIAAKO OMOHEHTaM €BPOIHTErpa-
Lji, AKi cTpaxatoTb BTPATO HALIOHAAbHOI KYALTYPHOT
IAEHTMYHOCTI TOLLO, @ TakKOX HayKOBLSAM, KOTPi pO3-
FASIAQHOTb EBPOIHTErPALito 3 CYyTO NparMaTuyHMX No3u-
LM cTBOPEHHS robanbHOI KOHKYpPeHLIi y cuctemi «EC
npotu CLUA» [8, c. 157-214].

Y 3B’A3KY 3 UMM BapTO BIA3HAUUTU THYUKY MO-
3uuito DCFR. 3 opHOro 60Ky, BU3HAETLCS, LLO Y MALO-
paAiCTMUHOMY CBITi, TakOMy ik €Bpona, 36epexeHHs
KYABTYPHOIO T8 MOBHOIO PO3MaiTTs € YMOBO CaMOro
icHyBaHHs1 CniBToBapuctBa. Pasom i3 Tnm, bepeTtb-
Csl AO yBaru Te, WO TaM, A€ AKOACBbKE XWUTTA Mae€ He
TIAbKM KYABTYPHUI, ane 1 CyTo GYHKLIOHAAbHUIM 3MICT,
LieM MPUHLMN MOXE KOHOAIKTYBATH 3 MPUHLMNAMM CO-
AIAQPHOCTI, 3aXMCTy W NoAinweHHa pobpobyTy, a Ta-
KOX PO3BUTKY BHYTPILLHbOIO PUHKY (MPUKAQAOM YOrO,
BAACHe, CAYIye W NpuBaTHE NpaBo).

BupiweHHsA npobaeMu B6auatoTb y BpaxyBaHHi
3a3HaYEeHUX KOAI3i, KOMMNPOMICi, AKMKN BUPaXXaAETbCH
B TOMY, LLO MOPSA i3 BKAIOUEHHSIM B HOPMM AEAKMX
NPOoABIB NPUHLMMNY 30EPEXEHHS KYABTYPHOI Ta MOB-
HOI PIBHOMAHITHOCTI, Y HbOMY BiAUYBAETLCS i MEBHE
3aHENOKOEHHSA ICHYBaAHHAM MOXAMBOCTI LUKIAAMBO-
ro BMAMBY Ha BHYTPILIHIM PUHOK (i, AK HACAIAOK, Ha
AOOPOOYT EBPOMNENCHKUX TPOMAASAH Ta MIANPUEMLIB)
HaAMIPHOI PiBHOMAHITHOCTI CUCTEM AOTOBIPHOrO npa-
Ba. 3HAUYEeHHA 3rapaHoOro 3aHEMOKOEHHA CTa€e biAbLu
3PO3YMIAUM, KOAM BpaxyBaTW, LLO MPUHLUMM 38XUCTY
Ta NoAINwWeHHA A0BpPobyTy rpoMaasH i niaAnpUeEMLB
(i AOMOBHIOKOUYMI MOrO MPUHLMIM NAQBHOIO PO3BUTKY
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BHYTPILUHBOIO PWMHKY) PO3MASAAETBCSA K TakWM, LLO
OXOMNAKOE YCi abo Mawxe yci iHLWi NPUHLMMU, OCKIAbKK
3 HbOrO0 BUMNAMBAE KiHUEBa meTa i ceHc DCFR. Ao
DCFR He ponomMoxe, xou 61 onocepeAKOBaHO i MocTy-
NnoBo, NOAINWKTA AOBPOBYT rPOMAASH i MiANPUEMLIIB Y
€sponi, MpoeKT 3a3Hae HeBaadi [6, c. 23, 25].

Y Takomy koHTeKkcTi metoto DCFR € BCcTaHOBAEH-
HS AASl 3aKOHOAABLIIB OPIEHTUPIB, 3aBAAKU AKUM CEHC
€BPOMNENCHKOINO0 3aKOHOAABCTBA Ma€ CTaTu 3p03yMi-
AMM AAST AOAEH, KOTPi OTPUMAAK HOPUAMYHY OCBITY B
YMOBaXx pPi3HUX NpaBONOPSAKIB.

3 BMKAAAEHOro BUNAMBAE BMCHOBOK, Wwo DCFR
MOXHa BBaXaTu METOAOAOTIYHMM MIAFPYHTAM iMMAe-
MeHTaUITl yroam npo acoujauito €C - YkpaiHa, Aka Aa€
OpIiEHTUPK apanTauii HaLiOHaAbHOIO UMBIABHOMO 3a-
KOHOAa@BCTBa A0 6a30BMX LIHHOCTEN €BPOMNENCHKOro
npuBaTHOro npasa. BiaTak 3rapaHa iMnaemMeHTalis
Ma€ NPOBOAUTUCS i3 BpaxyBaHHSAM Ta Ha OCHOBI 3a-
cap, BusHaueHumx y DCFR.

OujiHIOUM B LIAOMY CNPAMOBAHICTb i 3micT Draft
Common Frame of Reference (DCFR) - Principles,
Definitions and Model Rules of European Private Law,
0cob6AnBO MpUHUMNK, MOXHA 3POBWUTU BUCHOBOK, LLIO
KpM3a Cy4yacHOro KOHLEMTY NpuBaTHOro npasa, Ha
fIKy CroAiBatoTbcsi HEAOBPO3UUAMBL, ICHYE AULLIE B
iXHiM ysiBi, @ caM 3rapaHWi KOHLENT, FPYHTYHOUMCh Ha
6a30BUX LIHHOCTSAX EBPONENCbKOI LMBIAi3aLjl, y XXI cT.
AaAi OHOBAKOETLCS | PO3BMBAETLCA BIAMOBIAHO AO BU-
KAMKIB Yacy.

Kpim TOro, € niaAcTaBu AASl iHLIOMO, MPaKTUYHO
Ba)XXAMBOIMO BWMCHOBKY, LLO Y KOHTEKCTi MNparHeHHs
YKpaiHu iHTerpyBatmucsa A0 EBPOCOIO3Y Ta HEOOXIAHOCTI
BIAMOBIAHOI apanTaLii YKpaiHCbKOro 3aKOHOA@BCTBA,
DCFR matoTb BpaxoByBaTMCA MNpU AOOMpPaLIOBaHHI
KOHLENTY LMBIABHOIO NpaBa, 30Kpema, Npu BAOCKO-
HaAEHHi BITUM3HSAHOI KOHUENL|T MPUHUMMIB LUMBIABHO-
ro npaBa Ta UMBIAbHOIO 3aKOHOA@BCTBA.

Mpu upboMy HeobXiAHO MaTu Ha yBasi, Lo, No-
Nnpu AOCUTb MOCAIAOBHY OPIEHTOBAHICTb KOHUeNUii LK
YKpaiHu Ha eBpOnemnchbki 3pasku, CAip 6yTM roToBUMM
AO iICHYBaHHS iCTOTHMX PO36iXKHOCTEN MiX NPUHLMMO-
BUMMU NOAOXKEHHAMMK DCFR i pilLEHHAMM BITUNIHAHUX
3aKOHOAABLLIB.

Aesiki 3 HUX MOXYTb 6yTM MOAOAAHI BiAHOC-
HO LWBMAKO i 6e360AiCHO, TpaHchopMaLis iHLIMX
BUIASIAGE AOCUTb NpobremaTtuuHo. PosrasiHemo Le
TBEPAXKEHHA Ha MPUKAAAI BiAMIHHOCTEM y 3acapax
peryAtoBaHHA AeAKMX TMNIB BiaAHOCKH 3a DCFR Ta Ha-
LiOHaAbHWUM 3aKOHOAABCTBOM, SIKi MPUMNYCKatoTb y3ro-
AKEHHSA PiI3HUX MIAXOAIB.

CnouaTky TOPKHEMOCS MOXAMBOCTI apanTauii
(WAAXOM TpaHCNAa@HTaUil) HauiOHaAbHOrO 3aKOHO-
AABCTBa AO IHCTUTYTY KOHLIENTY AOBIpYOl BAACHOCTI i3
BpaxyBaHHSM Npu LpoMy noroxeHb DCFR.

Moyatn, MabyTb, BApTO 3 TOrO 3ayBaXeHHS, Lo
3anpoBapXeHHS y BITUN3HAHE NpaBOBE MNOAe TpacTiB
i AOBIpYOI BAACHOCTI Bip moyaTky GyAO HEmpocTuM,
Nnpo WO CBIAYMAM YUCAEHHI BUMNAAKU CTBOPEHHA Ha
NOCTPAAAHCBLKOMY MpPOCTOPi GiHAHCOBMX «Nipamia»
TOWO. AK KOHCTaTytOTb AOCAIAHMKM LBOTO iHCTUTYTY,
cnpoba BU3HAUUTK MOHATTA MpaBa AOBipYOi BAAC-
HOCTI y 3aKOHi YKpaiHu «[1po inoTeuHe KpeauTyBaHHS,
onepauii 3 KOHCOAIAOBAHUM inoTeuyHum boprom Ta
inoteuHi ceptndikatn» Bia 19 uepBHA 2003 p., y u. 1
CT. 26 IKOr0 AOBipYa BAACHICTb BM3Ha4YaAacCb AK 0CO-
6AnBa dopmMa AOTOBIPHMX MaMHOBMX BIAHOCUH, fiKa
PEryAtoe PO3NOPSAKEHHSA NAATEXAaMM 3a iNOTEUHUMMU
aKTMBaMu, NepepaHMMM 3aCHOBHUKOM Y BOAOAIHHS,
KOPWUCTYBaHHS i PO3MNOPSAKEHHSA YPaBUTEAID, HE BU-
TPUMana NepeBipKkn Yacom, i He3abapom HaBepeHa
AediHiuia byna ckacoBaHa 3akoHOM «[1p0 BHECEHHS
3MiH A0 AESIKMX 3aKOHOAABUMX aKTiB YKpaiHW» BiA
15 rpyaHsa 2005 p. Y NiACYMKy AeraAbHEe BU3HAUYEHHS
AOBIpYOI BAGCHOCTI B YKpaiHCbKOMY 3aKOHOAABCTBI
Ha CbOrOAHI BiACYTHE [9, c. 43-47; 10].

TpuBaAuii yac baraTtbom NpPaBo3HaBLUAM (i MeHi
TeX) 3AaBaAOCH, WO ICHYBaHHA TpacTiB, SIK iHCTUTY-
LiM, HaneXHe OYHKLIOHYBaHHA AKX HEMOXAMBE 6€3
«npaBa CnNpaBeAAMBOCTI», € BUMPaBAAHUM AULLE B
MeXax aHIOCaKCOHCbKOI (aHrAO-aMepUKaHCHKOI)
NpPaBOBOi CUCTEMMU.

MpoTe, €BPONENCLKUI AOCBIA apanTaulii Hauio-
HaAbHMX MPABOBMX CUCTEM AA€E HaAii Ha MO3UTMB-
Hi MepCnekTMBM TpaHCMAQHTALIl iIHCTUTYTY AOBIpYOIl
BAacHocTi Ha niarpyHTi DCFR. 3okpema, Ha niacTaBi
aHaAi3y npouecy 3anpoBajpXeHHA [HCTUTYTY AOBI-
pYOi BAACHOCTI Y 3aKOHOAABCTBO KpaiHW KOHTUHEH-
TaAbHOIO MpaBa 3a3HauYya€eTbCs, WO BiH LIAKOM AO-
ryHO 3aBepLUMBCA 3aKPINAEHHAM LbOro iHCTUTYTY
UMBIABHUM 3akoHOAaBCTBOM ®dpaHuii, a ni3Hiwe i B
PymyHii. Y ®paHuii pe3yAstatoM KinbKapivuHOT AUCKYCIT
CcTano NpunHATTA 3akoHy «[1po diayuito» Bip 19 AtoTO-
ro 2007 p., AKUM dpaHLy3bkMn LIMBIABHWI KOAEKC
AOMOBHEHO po3pinoMm XIV «Dipyuis», Ae PO3yMiHHSA
OCTaHHbOI NPAKTUUYHO 36iraeTbCcsl 3 YCTAAEHUM Y CBI-
TOBiI MpaKTWLi BM3HAYEHHSAM AOBIpPYOi BAACHOCTI.
AHanoriuHa ¢paHUy3bKkid MOAEAb MPaBOBOro pery-
AOBaHHSA AOBIpYOi BAAQCHOCTI TpaHCMAAHTOBaHa Y
PymyHii, aoe micaa Bctyny PymyHii oo €EC byna npoBe-
AeHa BeAnuyesHa pobota 3 apanTauii pyMyHCbKOro 3a-
KOHOA@BCTBa A0 EBPOMENCHKOro npasa. Pe3yabtatom
LbOro CTano NPUUHATTA LnBiAbHOrO kopekcy PymyHii
Bia 10 6epesHa 2009 p. (HabyB UMHHOCTI 1 XOBTHSA
2011 p.), OAHIEID 3 HOBEA AIKOFO CTaB iHCTUTYT ipy-
LT, KOHCTUTYMOBaHUM 3a GppaHLy3bKMM 3pa3kom [11,
c. 822-823; 12].

Ane HaMBaXAUBILLMM (OCOBAMBO Yy KOHTEKCTI
npobAeMaTuKkK, sika TYT AOCAIAXYETbCS) € Ta obcTa-
BWHa, WO B OCHOBY apanTalii MOKAAAEHWI 3araAbHO-
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€BPONENCHKMI MiAXiA, HAMIYEHUI e y [aasbKin KOH-
BeHLUii «[1po npaBo, L0 3aCTOCOBYETLCA AO TPACTIB, Ta
iX BU3HaHHA» Bip 1 AMnHA 1985 p., i pO3BUMHEHNUN Y
DCFR. 3riaHo 3i cT. X.-1:201 DCFR, TpacTt - ue npaBo-
BiAHOCWHU, B AKMX AOBIPYMI BAGCHUK 3060B’A3aHUN
YyNpaBAATM abo po3nopsaXaTuca opHUM abo Binblue
aktMBamu (TpactoBMM GOHAOM) BIANOBIAHO AO YMOB,
PEryAlorOUMX Lie NPaBOBiIAHOLWEHHSA (YMOBaMM TPACTy)
Ha KOPWCTb BUrOAOHabyBaua abo AAA AOCATHEHHS CyC-
NiAbHO KOPUCHMX Linel. AK nepepbavae ct. X.-1:202
DCFR, npaBOBi HacAipkM TpacTy BUHMKaKOTb BiANOBIA-
HO A0 npaBuA Po3piny 10, 3riAHO 3 AKMMMK TPACTOBUM
$OHA MOBMHEH PO3rASIAATUCA K KOMMAEKC MaWHa,
BIAOKPEMAEHMIA BipA KOMMAEKCY MalHa caMoro AOBI-
pPUYOro BAACHUKa Ta iHLLIMX KOMMAEKCIB MaWlHa, KOTPi
npuadaHi AOBIpUMM BAGCHWMKOM abo 3HAXOAATbCS B
Moro ynpasAiHHI (TOBTO MalHO, WO NepepacTbes B
TpacT, BIAOKPEMAIOETLCS BiA iHLWOMO MaHa AOBipYO-
ro BAACHUKA, 5K Lie M nepeabayeHo y HalioHaAbHOMY
3aKoHoAaBCTBI ®paHLuii, PyMmyHii Ta YKpaiHu).

Ha Takux 3acapax BWM3HAUYEHHSA MOHATTA npa-
Ba AOBIpPYOi BAACHOCTI BUBOAUTLCA 3 MOAOXEHHSA CT.
X.-5:201 DCFR: «aKkwo ue He obMexXeHO ymMOoBaMMu
Tpacty abo iHWKWMKM npaBMAaMKU Liei KHWUIM, AOBI-
PYMiA BAACHUK Ma€ MpaBO BUMHATM HA BMKOHAHHSA
060B’sA3KiB 3 TpacTy byAb-AKY Ait0, Ka: a) Mae nNpaBo
Ha 3aKOHHINM niacTaBi 6yTM BUMHEHA BAACHUKOM GOH-
Ay; abo b) Mmoxe 6yTM BUMHEHa 0CcobO0 Ha KOPUCTb
iHLLIOT 0COOU Ha OCHOBI NOBHOBAaXEHHA». Ha MiArPYHTI
HaBEeAEHOI0 NMOAOXEHHSI POOUTLCS BUCHOBOK, LLLO AO-
BipUOMY BAACHMKY NepeAatoTbCsl BCi MOBHOBaXEHHS,
SKMMW BOAOAIE CaM BAACHMUK. Lle, y CBOIO vepry, € nia-
CTaBOK TBEPAXKEHHS, IO Y AKOCTi 0COBAMBOIO pPi3HO-
BMAY MpaBa BAACHOCTI Nip MPpaBOM AOBIPYOi BAQCHOCTI
CAiA PO3YMITM MPaBO BAACHOCTI Ha nepepaHe B AOBI-
puy BAACHICTb MaliHO, 0B6MeXeHe yMoBaMKM TPACTy UK
3aKOHOM Ta HEOOXIAHICTIO AIiITU BiANOBIAHO AO BU3Ha-
YeHOoi YCTaHOBHMKOM Tpacty metu. OTxe, cneunoika
npaBa AOBIpYOi BAACHOCTI BOauaeTbca y TOMy, LIO
BOHO OOMEXYETbCA HE AWLLE 3aKOHOM, ane W i ycTa-
HOBHWKOM AOBipYOi BAacHocTi [10, ¢. 823-824].

HaBeaeHi BuLLE MipKyBaHHS WOAO BaueHHs cyT-
HOCTI NpaBa AOBIpPYOi BAQCHOCTI Ta AOBiIpYMX BIAHOCUH
y DCFR Ta apantoBaHOMY A0 HUX HaLiOHAAbHOMY 3a-
KOHOAG@BCTBI AAtOTb AOCTATHbO HaAilMHe MiArpyHTs [9]
AAS BUCHOBKY, LLO LEW iHCTUTYT 3@ YMOBM BiANOBIAHOT
TEOPETUUHOI PO3POOKM Ta HANEXHMX OpraHi3aLinHUX
3YCHMAb MOXe OYAU CMPUMHATUIA HEe TIAbKW KpaiHamu
i3 cMcTeEMaMM «3araAbHOro» npaBa, ane U TUMMU, Ae
nepeBaxaroTb CUCTEMW MPMBATHOrO NpaBa «KOHTU-
HEHTaAAbHOro TUMy» (POMAHCbKa, LEHTPaAbHOEBPO-
nercbka ToLlo).

Aani po3rAsHEMO, SIK MPUKA@A, BIAMIHHOCTI y
CTABAEHHI AO BWU3HAUYEHHS HACAIAKIB BUMHEHHS AiNA,
CNPSIMOBAHUX Ha BiABEPHEHHS LLIKOAM.

Y BITYU3HAHOMY UMBIABHOMY 33aKOHOAABCTBI
HOPMM, LLO PEryAHOIOTb BIAHOCUHW, AKi BUHWUKaKOTb
MPY BYMHEHHI TakWX AiM, KOHLEMNTYaAbHO YTBOPHO-
FOTb iHCTUTYT, KOTPUM YMOBHO MOXHa iMeHyBaTu
«3000B’A3aHHA, AKI BMHWKAIOTb BHACAIAOK BipBeEp-
HEHHA LUKOAM (3anobiraHHs LWKOAI). Bapto 3rapatw,
LLLO CBili MOYATOK KOHLEMLiA 3a3Ha4YeHnx 3060B’'13aHb
6epe e Yy papsHCbKIM UMBIAiCTMLI. 3okpema, Yy
50-x - 60-X pp. MUHYAOIO CTOPIYYA Take MO3HaYeH-
HS1 BXMBAAOCHl y AiTepaTypi CTOCOBHO 3000B’si3aHb,
AKi BUHMKAOTb BHACAIAOK PATYBaAHHA MaMHa colia-
AICTUYHMX OpraHi3auii, a TakoX XWUTTA Ta 3A0POB’S
roomaasaH [13, c. 16; 14, c. 39-41]. MisHiwe npono-
HyBaAOCSl PO3rASAQTU Lie MOHATTS AK POAOBE, MOLUK-
PUBLLM MOro Ha BCi MPaBOBIAHOCUHMU, LLO BUHUKAOTb
y BMNaakax 3anobiraHHsA LWKOAW, SIKa 3arpoxyBana
npasam Ta iHTepecam iHwoi ocobu [15, c. 104-111].
HacAipAkoM BTIAEHHA BIANOBIAHOI KOHUEMUIT Y XKUTTA
CTano 3anpoBapXeHHs y OCHOBax LMBIAbHOIO 3aKo-
HopaBcTBa 1961 p., a NoTiM Y LMBIABHUX KOAEKCAX CO-
FO3HUX pecnybaik (y Tomy uncai, y UK YPCP 1963 p.)
3060B’s13aHb, LLIO BUHWKALOTb Y 3B’A3KY i3 pATYBaHHAM
coujanictTMyHoro mamHa (ct. 467 - 468 LIK YPCP).

Y npoekTti LIK YkpaiHn 1996 p. KOAO HEAOTOBIp-
HWX 3060B’A3aHb NopiBHAHO 3 LUK YPCP 1963 p. bynro
3HAYHO posLlumpeHe. OaHaK, Po3pPoOHUKN MNpoeKTy BU-
3HaBaAW HEOOXiAHICTb BUAIAEHHS HOPM LLIOAO 3anobi-
raHHS LWKOAM Ta 3aXMUCTY BiA HEOE3NeKH, KOTPI MatoTb
NPEBEHTUBHO-BUXOBHUI Xapaktep, 60 CTUMYALOIOTb
6epexArBe CTaBAEHHS AO UYXOro XWUTTH, 3A0POB’S,
BAAcHOCTI [16, ¢c. 180], y UK YkpaiHu «3060B’A3aHHSA,
O BMHUKaKTb BHACAIAOK BIABEPHEHHS LUKOAW», AK
NEBHUM YMHOM y3araAbHEHA KaTeropis, He 3rapytoTb-
ca. Pasom i3 TMM, KOHLENTYaAbHO Taki 3060B’A3aHHS
iCHYIOTb Y BUIASIAI 30060B’A3aHb, WO BMHUKAOTb BHa-
CAIAOK PSITYBAHHSI 3A0POB’A Ta XUTTA Gi3NYHOI 0CO-
6u1, MaHa ocobu, npucesaveHa raasa 80 LIK YkpaiHu
(ct. 1161-1162).

Monpw ii HeBeAMKKIA obcar, Ha3BaHa rAaBa ne-
peabayae MOXAMBICTb BMHUKHEHHS KIAbKOX BWAIB
3060B’s13aHb BHACAIAOK BUMHEHHS PATYBAAbHUX AilA.

Mepeaycim, Le ABa BUAM 3000B’si3aHb, HEOOXiA-
HiCTb PO3PI3HEHHSA SIKMX BUMAMBAE 3i CTPYKTYpW L€l
raaBu: 1) 3060B’A3aHHA, WO BUHWKAOTb BHACAIAOK
3aBAAHHA LWKOAM 0cobi, sika 6e3 BiANOBIAHMX NoO-
BHOBaXEHb PATYBaAa 3A0POB’A Ta XUTTA Gi3UYHOT
ocobu (cT. 1161 LK Ykpainu); 2) 3060B’A3aHHSA, LIO
BMHWKAOTb y 3B'A3KY 3 PATYBaHHAM MaMHa iHLOI
ocobu (cT. 1162 LK YkpaiHu). BiapisHstoTbca Ha-
3BaHi 3000B’A3aHHA 00’€EKTOM, AKOMY 3arpoxyBana
Hebe3neka, Ta cyb’ekTamMu, Ha SKWUX MOKAAAAETLCA
060B’A30K BiALLKOAYBAHHS LLIKOAW.

3a ponomoroto 3060B’AA3aHb, nepepbayeHmx
cT. 1161 UK YkpaiHu, 3abe3nedyetbCsi BiALLKOAY-
BaHHA LLKOAM, 3aBAAHOI 0cobi, Aka 6e3 BiAnoBiAHMX
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NOBHOBaXeHb pATyBaAa 3A0POB’Sl Ta XUTTA GIZUUHOI
ocobun Bip peanbHOi 3arpo3n ana Hei. Cyb’ektamu
3000B’A3aHb B LbOMY BUMAAKy € ocoba, KoTpa 3Ain-
CHIOBaAa PATYBaAbHI Aii (PATYBaAbHUK), i AepxaBa.
PaTyBanbHUKOM MOXe ByTH siK Gi3nuHa, Tak i opUAnY-
Ha ocoba, OCKIAbKM 3aKOHOM He nepepbauyeHi fkicb
0OMEXEHHS LLIOAO MOXAMBOCTI OCTAHHBLOI BUMHSTM
pPATYBaAbHI Ail. Y TakoMy BUMNAAKY AiISMU FOPUANYHOI
0cobu MatroTb BBaAXATUCS Ail ii NpaLiBHUKIB, BUMHEHI
MniA Yac BUKOHAHHS HUMM CBOIX TPYAOBMX (CAYXOO0BUX)
060B’sA3KiB. Take pilleHHA MOXAMBE Ha OCHOBI 3a-
CTOCYBaHHA aHaAorii 3akoHy (cT. 1172 LK YKpaiHu).
BopXHUKOM y 3a3HaUeHmx 3000B’A3aHHSAX € AepXaBa
B 0C00i BiAMOBIAHMX AEPXaBHUX OpPraHiB.

3micToM 3060B’A3aHb, LU0 BUHUKAKOTb BHACAIAOK
3aBAAHHSA WKoAM 0cobi, sika 6e3 BiANOBIAHWX MOBHO-
BaXeHb pATYBaAa 3A0PO0B’A Ta XUTTA Gi3MUHOT 0CcOobM,
€ NpPaBO pATYBaAbHMKA Ha BIALLKOAYBAHHS 3aBAQHOI
MOMY LLUKOAM | 060B’A30K AepXKaBW BIALLKOAYBATH LIFO
3aBAaHy Wkoay. LLIkopa BiALUKOAOBYETbCS Y MOBHOMY
o6casi (BTpaueHuin 3apobiToK, MNOLIKOAXEHE MaWHO,
BUTPATW Ha AiKyBaHHS TOLLLO).

YMOBaMKU BUMHUKHEHHS 3060B’A3aHb BHACAIAOK
3aBAAHHSA WKOAM 0cobi, sika 6e3 BiANOBIAHWX MOBHO-
Ba)XeHb pATyBaAa 3A0POB’A Ta XWUTTA i3MUYHOI OCO-
61, €: 1) HasBHICTb peanbHOi 3arpo3n AAA 3A0POB’A
Ta XWUTTA Gi3MUHOI 0c0bU; 2) BIACYTHICTb Yy PATYBaAAb-
HUKa BIAMOBIAHMX MOBHOBAXEHb PATYBATM XMUTTS Ta
3A0POB’s iHLWOI $idMUHOT 0c0bU Aii; 3) Be3nocepepHs
CMNPSAMOBAHICTb AiM PATYBaAbHMKA Ha BiABEPHEHHS
3arposu 3A0POB’H0 Ta XUTTIO $idnuHOi ocobu; 4) BU-
HUKHEHHS Y PATYBaAbHUKA LUKOAW BHACAIAOK BUMHEH-
HSA HUM Aii, CMPSAMOBAHUX Ha PATYBaHHS 3A0POB’A Ta
XWUTTSE Gi3MUHOI 0c00U. MO3UTUBHUIM pe3yabTarT («Bps-
TYBaHHS») HE € YMOBOK BUHUKHEHHSI 3000B’si3aHb
BHACAIAOK 3aBAAHHS LLIKOAM 0Cc00i, Aika 6e3 BiAnoBiA-
HMX MOBHOBaAXeHb pPATyBaAa 3A0POB’A Ta XMUTTA Oi-
3M4HOi ocobu. Lle BunamBae 3 Toro, wo y ct. 1161 LUK
YKpaiHu MaeTbea npo Te, LWo ocoba «pATyBana» (a He
«BpATYBaAa») 3A0POB’A Ta XUTTA $i3UUHOI 0coOMU.

[HLWMM BMAOM 3000B’A3aHb, AKi BUHUMKAIOTb BHA-
CAIAOK BUMHEHHSI PATYBAAbHUX AiM, AK 3a3Ha4anocs,
€, nepepbaueHi ct. 1162 LUK YkpaiHn 3060B’A3aHHS,
LLLO BUHWMKAIOTb Y 3B’A3KY 3 PATYBAHHAM MaWHa iHLWOI
ocobu.

Mpu upomy ct. 1162 LK YKpaiHu, y cBOto uepry,
nepepbayae MOXAMBICTb BUHUKHEHHSI HE OAHOTO, a
ABOX Pi3HOBMAIB 3000B’si3aHb OAHOTO POAY, KPUTEPI-
€M PO3MEXYBaAHHS AKUX € XapakTep LLUKOAM, 3aBAAHOI
PSATYBAAbHUKY (MOr0 XUTTHO Ta 3A0pOB’t0 abo 1oro
MaWnHy).

Y pasi 3aBA@HHA LWKOAM KaAiuTBOM, iHLWWM
YLIKOAXEHHSIM 3A0P0B’st ab0 CMepTHO PATYBaAbHUKA,
KM 6e3 BIAMOBIAHUX MOBHOBAaXeHb PATYBaB BiA pe-

AAbHOI 3arpo3u MarHO iHLWOI 0CobM, WO Ma€E iCTOTHY
LiHHiCTb, 3000B’A3aHHS BIALLKOAYBAHHS LLKOAW BU-
HUKaKOTb MiX NOTEPNIAMM Ta AepxaBoto. [Totepnianum
(KpeAuTopoM) y Takux 3000B’SI3aHHAX MOXe OyTu
AMLLE ¢i3nUHa ocoba: pATYBAAbHWK, MOr0 CMAaAKOEMLI]
abo iHWi ocobu, BKasaHi y 3akoHi. YMOBaMU BUHMK-
HEeHHA 3a3HayeHoro 3060B’A3aHHA €: 1) HaABHICTb
peanbHOI 3arpo3u 3HULLEHHS abo MOLLIKOAXEHHS
MaKHa iHWOoi 0cobu; 2) BIACYTHICTb Y pATYBaAbHUKa
BiAMOBIAHUX NOBHOBaXeHb (000B’A3KY) BUMHATU PATY-
BaAbHI Ail LLLOAO 3rapaHoro MarHa; 3) cnpsiMoBaHiICTb
AiM Ha pATYBaHHA MalHa iHLWOi 0cobMU.

Ha nepwuit noraaa, 3a3HayeHi o6ctaBUHM, B Lii-
AOMY, € aHaAOTYHMMU BIAMOBIAHUM 0b6CTaBUHaAM, Nne-
peadaueHnmm ct. 1161 LK YkpaiHu. OpHaK, AAS BU-
HUKHEHHS1 3000B’A3aHb BHACAIAOK PSATYBaHHA MalHa
iHLLIOT 0cobKU HeobXiaHI TaKoX ABI crieliaAbHi YMOBM.
MepLuoto 3 HKX € Te, WO MalHO, TKOMY 3arpOXye He-
6e3neka, NOBMHHO MaTK iCTOTHY LHHICTb. ICTOTHICTb
LiHHOCTI MalHa MOXe BM3HauyaTucsi AOFOBOPOM CTO-
piH 3060B’A3aHHS (PATYBaAbHMKA i BIAMOBIAHOMO Aep-
)X@BHOr0 OpraHy, yepes3 skt 3AIMCHIOETbCA BIALLIKO-
AYBaHHS), akTaMW 3aKOHOAABCTBa TOLLO. Y BUMAAKY
PO36iXHOCTI NMPY BCTAHOBAEHHI LIHHOCTI MarHa Mix
noTepniAUM i BIAMOBIAHUMM OpraHamMun Aep>XxaBu, MOro
OLjHKa NpoBaAUTLCA CYAOM. BialLlKOAyBaHHSA LUKOAM,
3aBA@HOI  PATYBAAbHUKY, AEpXaBHUMW OpraHamu
He no3baBAsie ocoby, siKii Hanexano MailHo, npaBa
HapaTU PATYBaAAbHWKY ChneLljaAbHy BMHaAropopy. Tak
caMO BIAMOBa AepXaBu Yy BIALLKOAYBaHHI PATYBaAb-
HUKY LIKOAM He no3baBAasie ocoby, AKiM Hanexano
MarHO, HapaTU PATYBAAbHUKY AODOPOBIAbHY KOMMEH-
cauito WKoAM abo CnAaTUTU BUHAropoay. Apyroto cne-
LiaAbHOI YMOBOIK BUHUKHEHHS Takux 30060B’A3aHb €
3aBAQHHA PATYBaAbHUKY LUKOAW BHACAIAOK BUMHEHHS
HUM pPATYBaAbHUX Ai. [py UbOMY HOPUAMYHE 3Ha-
YEHHA Ma€E AMLLE LLIKOAA, 3aBA@HA KaAILTBOM, iHLLIWM
YLIKOAXEHHSIM 3A0P0B’st abo CMepTHO PATYBaAbHUKA.
BialLKoAyBaHHS il NPOBOAMTLCSA BIAMOBIAHO AO MPaBUA
nap. 2 ra. 82 LUK YkpaiHu «BiallKoAyBaHHS LLIKOAW».

PaKTMUHO OKpeMWM BMAOM 3060B’A3aHb, L0
BUHWKAIOTb Y 3B’A3KY 3 pSATYBAHHSIM MalHa iHLLOI 0COo-
61, € 3060B’sI3aHHSA BiALLKOAYBAHHS LLIKOAW, 3aBAAHOI
MalHy ocobu, fika 6e3 BiANOBIAHWMX MOBHOBAXEHb
(060B’A3KY) psiTyBara MaMHO iHLLOT 0COOM, WO Ma€e
iCTOTHY LiHHICTb. Y LbOMY BMMNAAKYy 3000B’A3aHHA BU-
HWKaTb MiX PATYBAAbHUKOM (KOTPUM TYT Moxe ByTu
AK di3nyHa, Tak i topuaryHa ocoba) i BOAOAIAbLEM
ManHa (6opPXHMKOM). Ha OCTaHHbOrO MOKAAAAETHCA
000B’I30K BIALLKOAYBAHHSI LUKOAM, 3aBAAHOI PATY-
BaAbHUKY, aAe i3 ypaxyBaHHAM MaTepiaAbHOro CTaHo-
BMLLA BOPXHMKA.

3ripHO 3 u. 2 ¢T. 1162 LK YKpaiHu, 3a3HauyeHHi
3000B’A3aHHS BUHWKAIOTh 3@ HASIBHOCTI TaKWX YMOB:
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1) icHyBana peanbHa 3arpo3a 3aBAaHHS LUKOAM Mai-
Hy; 2) pATYBaAbHUKOM ByAM BUMHEHI Aii, cnpsiMoBaHi
Ha pATYBaHHA MaWHa, SKOMY iCHyBana 3arposa; 3)
PATYBAAbHUK B Pe3yAbTaTi BUMHEHHS HUM PATYBaAb-
HWUX AiM 3a3HaB LWKOAW; 4) y pATyBaAbHMKa ByAM Bip-
CYTHi NTOBHOBAXEHHSA Ha PATYBaHHS MaliHa (BiACYTHIN
060B’A30K BUMHATU PATYBaAAbHI Aii); 5) MalHO, BiaHOC-
HO SIKOrO 3AIMCHIOBAAMCA PATYBAAbHI Ail, MAAO iCTOTHY
LliHHiICTb; 6) BAQCHMK (BOAOAIAELIb) MalHA MaE MOXAW-
BiCTb BIALLKOAYBATU LLIKOAY PSATYBAAbHUKY.

BiALLKOAYBaHHS LLUKOAW HE MOXe NepeBuLlyBa-
T BAPTOCTi MalHa, LWOAO AKOro 3AIMCHIOBAAUCA Ps-
TyBaAbHi Aji, ane ocoba, fKili Hanexano MaliHO, Ma€E
npaBo AOAATKOBO BMHAropOAWUTU PSATYBAAbHUKA.

MopiBHAHHA CY6’EKTHOTO CKAAAY, YMOB BUHMK-
HEHHS Ta 3MICTy MpPaBOBIAHOCUH, WO BWHWKAaOTb
BHACAIAOK PATYBAHHS 3A0POB’'S Ta XMUTTA Qi3MUHOI
ocobu, mMariHa 0cobu, AO3BOASIOTb 3POOUTU BUCHO-
BOK, WO rA. 80 UK YkpaiHu nepepbaveHe BUHUKHEH-
HS He OAHOro 3000B’si3aHHS, AMBEpPCUGIKOBAHOIO
Y 3aAE€XHOCTi Bip CUTyaUl i xapakTepy Aii psiTyBaAb-
HUKa, a KiAbKOX 3000B’A3aHb OAHOMO TWMYy. Xoua 3ra-
AaHi 3000B’A3aHHA CMOPIAHIOE OAHOTUMHICTL MiACTaB
BUHWUKHEHHS, OAHAK, pa3oM i3 TUM, BOHW MatoTb ic-
TOTHIi 0COBAMBOCTI, 3aBASIKM YOMY MOXE WTUCHA MpPO
pi3HOBUAM 3000B’A3aHb bBiAbll 3araAbHOro TWMy -
3060B’A3aHb, L0 BUHWMKAOTb BHACAIAOK BiABEPHEHHSA
LIKOAM (MpeBeHLiMHNX 3000B’A3aHb).

[HLWE BUPILLEHHS LbOro NUTaHHA NPOMOHYETLCA Y
raaBi | kHurn Y1 DCFR. OCHOBHI MOAOXEHHS OCTaHHbOI
BUIASIAQIOTb HACTYMHUM YMHOM.

Mo-nepLue, ocoba, AKiM 3aBAAHO OPUANYHO 3HA-
UMMy LLKOAY, Ma€ NMpaBo Ha BIALLKOAYBaHHS BiA OCO-
64, KOTpa 3aBAAAA LLUKOAM HABMUCHO UM Heobepex-
HO abo Ha iHWMX NiACTaBax BiANOBIAAE 3a 3aBAAHHA
wKoau. Mpwm upomy ocoba, fika He 3aBAAAA FOPUAMYHO
3HAYMMYy LLIKOAY HaBMMUCHO YM HeobepexHo, BiAMOBI-
AAE 3a TaKy LLKOAY AMLLE Y BUMAAKY, KOAKM Lie nepepba-
YEHO rAaBOO TPETLO (BiAnoOBiAAABHICTL) LIET KHUMM
(VI.-1:102).

Mo-ppyre, ocobi, CTOCOBHO fIKOi iCHYE 3arposa
3aBAAHHA OPUAMYHO 3HAUMMOI LLUKOAM, HAAQETbCSH
npaBo Ha il BiABEpPHEHHSA. Lle npaBo cnpsamoBaHe
npoTH Tiei ocobu, koTpa 6 BiANOBiAaAa 3a ii 3aBAAHHSA
(VI.-1:102).

Mo-TpeTe, nepeAiyeHi Bule npaBuMAa 3aCTOCO-
BYIOTbCS AMLUE BiAMOBIAHO A0 HOPM KHUMM Yl (TO6TO,
NPUMYCKAETbCS 3aCTOCYBaHHSA iMMepaTMBHUIA METOA
NpaBoOBOr0 pPeryAroBaHHA); 3aCTOCOBYHOTbCA AK AO
FOPUAMYHMX, TaK i A0 Qi3UUHKX OCI6 (SKLLO cneLliaAbHO
He nepepbayeHo iHLEe); He 3aCTOCOBYOTLCS, AKLLO Lie
MOTAO 6 cynepeynTy MeTi iHWKUX NPUBaTHOMPaBOBKMX

HOpPM; He TOopKatoTbCsi MPaBUA NPO 3acobu 3axuc-
Ty, fIKi 3aCTOCOBYHOTbCSA 3 iHLIMX MPaBOBMX MiACTaB
(VI.-1:103).

MpW UbOMY LIKOA@ BBAXAETbCH HOPUANYHO 3Ha-
yMMOtO, AKLIO Lie nepepbavyeHe OAHUM 3 NpaBWA LJET
rAaBuW; LUKOAQ, 3aBAA@HA MOLUKOAXEHHSIM 3A0POB’SA,
BMHMKA@ BHACAIAOK MOPYLUEHHA npaBa, HapaHO-
ro 3akoHoMm, abo LIKOAQ, 3aBAAHA MOLLIKOAXKEHHSIM
3A0POB’sl, BUHUKAG BHACAIAOK MOPYLLUEHHSA iHTEPECY,
LLIO Nipaasarae npaBoBomy 3axmcTy (VI.-2:101). B octak-
HiX ABOX BMMaAKax LUKOAQ, 3aBAAHA MOLUKOAXKEHHSM
3A0POB’Sl, BBAXAETbCA IOPUANYHO 3HAYMMOLO TIAbKM Y
pasi, AKWO HaAaHHS MpaBa Ha BiALLKOAYBaHHSI abo
BiABEPHEHHSI LUKOAM ByAe CrpaBEAAMBUM i PO3YMHWUM
(VI.-1:101, VI.-1:102). Mpn po3rasipi NUTaHHSA, YK BIA-
noBipa€E MPaBO Ha BiALLKOAYBaHHA abo BiABEPHEHHSA
LUKOAW MPUHUMNY CNPaBEeAAMBOCTI i PO3YyMHOCTI, Ma-
toTb GpaTtrca A0 yBarv MiacTaBM BiANOBIAAABHOCTI,
npUPoAa Ta MOXAMBA BEAMUMHA 3aBAAHOI abo Takoi,
LLLO 3arpoXyBaAa, LUKOAM, PO3YMHIi oUikyBaHHSA 0cobu,
fika 3a3Hana abo Moraa 3a3HaT LLKOAM, a TaKoX Mip-
KyBaHHS CyCMiAbHOI MOAITUKM.

MPUHUMNOBO BaXAMBUM Yy HauyeHHi npaBa Ha
BiALLUKOAYBaAHHS LUKOAM € T€, L0 BOHO iCHYE AMLUE 3a
YMOBM, LLIO BiALLKOAYBaAHHS LIKOAM Byno 6 HeapekBaT-
HWM aAbTEPHATUBHUM 3aCOBOM 3axMCTy; i PO3yMHO
ouikyBaTH, Lo ocoba, Ha SIKY NMOKAAAAETLCSA BIAMOBI-
AAAbHICTb 3a 3aBAAHHSA LUKOAW, NONEPEAUTb iT BUHUK-
HeHHSA. AKLLO AxepenoMm Hebesneku € piv abo TBapu-
Ha i 0cobi, KOTpin 3arpoxye Hebesneka, HEMOXAUBO
B PO3YMHUX MeEXax YHUKHYTW i, NpaBO Ha BiaBep-
HEHHSA BKAKOUAE MpPaBO YCYHYTU AXepeno Hebesdneku
(VI.-6:301).

Y niacymky ocoba, sika po3ymMHO 3pobura Bu-
Tpatn abo 3a3Hana iHWOI WKOAM AASI TOTO, OO Bia-
BEPHYTW 3aBAAHHSA LLIKOAM, SIKa i 3arpoxyBana, abo
0OMEXUTM PO3MIP UM TAXKKICTb 3aBAAHOI LLIKOAW, MAE
npaBo Ha KOMMeHcalito Bia ocobu, koTpa 6 BianoBi-
Aana 3a 3aBpaHHA WwkoaK (VI1.-6:302).

BucHoBKU. Taknum umnHoMm, ctaBaeHHA DCFR aAo
MOXAMBOCTI BMHWKHEHHSI Y 0CcobW, Sika BipBepTana
3arpody, npaBa Ha BIALIKOAYBAHHSA 3a3HaAHOI HE
LIKOAM, Habarato 6iAbLl 0bepexHe, HiX B LMBIAICTH-
Ui HaLWoI KpaiHW, AKOK AOLLIAbHICTb 3anpOBaAXKEHHS
BiAMOBIAHWX 3000B’A3aHb ByAa, ckasaTu 6, BUNAEKa-
Ha (y TOMY YMCAi, 1 @aBTOPOM LIMX PSIAKIB) MPOTArom
AECHTUNITD.

BpaxoBytoun 3a3HaueHe, MOXHa MNPUNYCTUTH,
WO apanTtauis A0 piweHb, pekomeHaoBaHux DCFR y
Ui ranysi, Moxe 6yTH AOCHUTb CKAAAHOHO | NoTpebyBa-
TMME He AWLLE 3MiHU BITYM3HAHOIO 3aKOHOAABCTBA,
ane 1 BiANOBIAHOI apanTaLii NpaBoOCBIAOMOCTI.
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