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NMUTAHHA CIMEVMHOIO NMPABA

YAK 347.63

uHaHa KatepuHa MuxauaiBHa,

KaHAMAAT FOPUAMYHKUX HayK, AOLIEHT, AOLLEHT KadeApUu LUMBIABHOTO NpaBa
HauioHaAbHOro yHiBepcuteTy «OAecbKa FOpUANMYHA aKaAeEMis»

OCOBNUBOCTI PO3BUTKY CIMEMHOTO NPABA
Y AHINIACBKIN NPABOBINA CUCTEMI

MocTtaHoBKa npobaemu. CimeliHe npaBo, AK Mo-
BHOLLIHHa rany3b aHIAIMCbKOro npaBa, MaAO MEBHUM
nepioa Po3BUTKY, BIAOKPEMAEHHSA, GOPMYBaHHS che-
pU peryAroBaHHA Ta BUSHAUYEHHSA KOAA YUYaCHUKIB CyC-
NiAbHO-CiIMENHMX BIiAHOCUH. Ha 3akoHOAaBUYOMY PiBHi
B AHIAIi, fIK i B YKpaiHi, He iCHYE AeraAnbHOro BM3Ha-
YeHHs1 caMe MOHATTA “ciMmerHe npao”. Mia cimen-
HWUM MPaBOM PO3YMIitOTb CYKYMHICTb NPaBOBUX HOPM,
LLIOAO pPeryAroBaHHA NEBHOrO BMAY CyCMiAbHWX MPaBo-
BiAHOCWH. 3a3Buuai, cimelriHe npaBo Moxe ByTh Po3-
FASIHYTO SIK NpaBo, WO KePye B3aEMOBIAHOCUHU MiX
6aTtbkaMu i AITbMU, Ta MiX AOPOCAUMM, 3 OAU3BKUM
eMOoUiMH1UM 3B’s13koM [1, c. 14].

Ha aHraiicbke ciMenHe npaBo 3AIMCHIOKOTb
BMAMB W iHLWI rany3i NnpaBsa, Bia UMBIABHOIO A0 Mirpa-
LifHOro, NOAaTKOBOIO UM npaBa coljanbHOro 3abes-
neyeHHs. MNpoTe, TakMi BMAMB HOCWUTb AWLLE AOAAT-
KOBWI xapaKTep, aAXe CyMidXHi raaysi npaBa 6yayTb
AWLLIE AOMOBHIOBATU OCHOBHI HOPMM, HE BCTynarouu
3 HUMU B NpoTupiuusa. TobTo peryAroBaHHA HOpMamu
CYMiXHWX rany3en npaBa € GaKyAbTaTUBHUM Ta BMOIp-
KOBWM, LLIOAO KOXHOI KOHKPETHOI cuTyauii [1, c. 14].

MixHapoAHi AOrOBOPU Ta KOHBEHLLT TAKOX BiAl-
rpatoTb BaXAMBY POAb B PO3BUTKY Ta GOPMYBaHHI Ci-
MEWHOro 3aKOHOAABCTBA B MPaBOBIiM CUCTEMI AHTAI.
KOHBEHLii BU3HAYa0Tb HANPAMOK TeM, siKi 3a3BMYai
NMOKPMBAIOTb MEBHY YaCTWHY CiMEWHMX MPaBOBIAHO-
CWH, NpoTe, HeobxiAHO Mam’ATaTM NPO MNPELEAEHT-
HICTb @HIAIMCbKOI NMPaBOBOI CUCTEMW, A€ OCHOBHWUM
AKEPEANOM PETFYAKOBAHHS NPaBOBIAHOCUH BCE X Taku
€ MPELEAEHT, Y GOpPMi MOAEAI NONepeAHbOro CyAOBO-
ro pilleHHS LLOAO TUMOBOI CUTyaLlii.

AHrAIMCbKE ciMelrHe npaBo, fK i YKpaiHCbke,
MaAO 3HaYyHWUM ICTOPUYHUI AOCBIA CTAHOBAEHHSA. I3
CXOXMX PUC MOXHA BUAIAUTU YaCTKOBY PELLENLLIKO PUM-
cbKkoro npasa. MpoTtarom 6araTtboX CTOAITb HA CiMENHI
BIAHOCWMHM TaKOX 3AIMCHIOBABCA 3HAUYHWIM TUCK 3 BOKY
LepKBU. Ha cbOroaHi i YkpaiHa, i AHIAISt € yyacHULAMM
MiXXHaPOAHMX AOTOBOPIB B cdhepi cimMenHoro npasa.

MpoBOASAUYM aHAAI3 3HAUYEHHS peLenLii pUMCbKO-
ro npaBsa, KoTpa y Cy4acHOMY NpaBO3HABCTBI Hanvac-
Tille PO3yMIETbCH AK BIAPOAXKEHHS, CIPUNHATTA MOro
AYXy, iA€M | TONOBHMX 3acap Ta OCHOBHMX MOAOXEHb
TIEHO UM iHLLOIO LUMBIAI3aLLiED HA NeBHOMY eTani ii pos-
BWUTKY, 3araAOM He BUHUKAE 3anepeyeHb TBEPAXKEH-
HA, WO BOHA CTaAa OAHIEN i3 AOMIHAHT GOpMyBaHHSA
cydacHoro npasa €sponu [2, c. 61]. [M1uTaHHSA WOAO0
peLenuii pUMCbKOro NpaBa caMe AHIAIEND AOBIMIM Yac
O6yAO AOCUTb TaKM CMipHUM, TPMBAAMI Yac HaBIiTb 3a-
nepedyBanacb camMa MOXAMBICTb TAKOI peLenLii, 3Bic-
HO CMMPaOYMCb Ha Cy4acHUM CTaH aHTIAIMCbKOro 3a-
KOHOA@BCTBA Ta MOr0 HECXOXICTb 3 3aKOHOAABCTBOM
KpaiH KOHTMHEHTaAbHOI €BPONK, A€ Npouec peuenuii
PUMCbKOTO npaBa 6yB HEBIA'EMHOK YaCTUHOK GOop-
MYBaHHS HalliOHAAbHMX NPaBOBUX CUCTEM.

Ha aymky €BreHa OaeroBrya XapuTOHOBa 0CO-
6AMBICTb peLenLii pUMCbKOro npaBa B AHrAil 6yna
3YMOBAEHa TUM, L0 3aBASIKM 30CEPEAXKEHHIO ynpaB-
AHCbKMX QYHKLIN B pyKax KOPOAIBCbKOI apMiHiCTpaLii
XI-XIII cT. KOpOAI yce uacTile nocuAaAu y NPOoBIHLT
«MOAOPOXYHOUMX CYAAIB», AKi 3AIMCHIOBAAW CYAOUMH-
CTBO Bip iMeHi Kopoad. Y Pumi npaBoBuiA 3axucT
HapaBaBCsl AMLLE Y TOMY BMMAAKY, SKLIO MO3uMBad
OAEpPXYyBaB BiA Marictparta creLiaAbHy NO30BHY dop-
MyAY. Taka X ymoBa icHyBaAa i B AHTAIl, no3nBay MaB
oTpMMaTK NO30BHUM GOPMYASIP BiA KaHUAepa. AK B
Pumi, Tak i B AHIAIT 6€3 3a3HaUEHUX AOKYMEHTIB Cy-
AOBE CAyXaHHA BYyAO HEMOXAMBO posnovatv. Came
TOMY aHTAIMCbKe CepeAHbOBIYHE 3aranbHe NpaBa, Tak
camMo FK i pPUMCbKE, 3HAXOAUAOCH Mip 3HAYHWUM BMNAK-
BOM «MPOLECYaAbHOIO Cnocoby MWCAEHHS» Ta Cypo-
BOi BUMOTIM AOAEPXAHHSA YCiX MPOLLEAYPHUX MO30BHMX
BUMOT.

Cnuparouncb Ha BWLLEBUKAAAEHY TOYKY 30pY
MOXHa MPUMYCTUTH, WO Ha NPaBoOBY CUCTEMY AHTAIl
BCE X TaKW 3AIMCHUAM BMNAMB HOPMW PUMCbKOIo
npaBa. Aeski ipei 6ya0 3anosuyeHi, Npote BOHW He
npu3BeAn A0 Koaudikalii npaBoBMX HOPM Ta Mo-
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BHOMO MEPENHATTA BCbOr0 3aKOHOAABYOIO AOCBIAY.
Ha ranysi ciMenHux BIAHOCWMH, B AHTAIi HANBIAbLUWI
BMAMB 3AIMCHIOBaAA LIEPKBA, SIK LIe YacTKOBO i Byno y
BizaHTincbknii nepioa. KOpiHHA UepKBU AHTAIT MAYTb
e 3 4aciB PuUMCbKOI iMnepii, KOAM XPUCTUSAHCbKa
LepKBa 3'ABUMAACh B PUMCbKI MPOBIHLji BpuTaHii.

AO CTaHOBAEHHSI MPOTUCTAHCLKOIO HanpsMy B
LEPKOBHOMY AaAl, Ta B CyCMiAbHOMY XWTTI AHIAIi, ic-
HyBaB BaromMui BNAWB KaHOHIYHOIO NpaBa Ha rany3b
ciMelHuMX BiAHOCUH. LLIAKO6 nipasiraB 3AIMCHEHHIO TiAb-
KW 3 BOAI Ta BAQrOCAOBEHHS LIEPKBH, iCHYBAAO MOAO-
XEHHS LLIOAO OAHOLLAKBGHOCTI. BNAMB LEPKBU 3HAXO-
AMB CBOE Bip0OpaxeHHA B 3aKOHOAABUIN GopMi, Tak,
Hanpukaap, y 1606 poui ABOLWAKGHICTL ByAo BipHe-
CEHO A0 rpyboro npaBoONOPYLLEHHS.

AHTIAIMCbKa CepeAHbOBIKOBa CiM’A MaAa natpi-
apxanbHUI xapaktep. MaliHO NoBHicTIO nepebyBano
niA BOAEH YOAOBIKA, XiHKM BYyAU AOCWUTb Taku obme-
XEHi B npaBax i He MOIAW 3BepTaTUCAa A0 CyAy 3a 3a-
XUCTOM CBOiX npaB. KaHOHIYHE npaBO CTaBUAOCb AO
No3aLLADHUX AITEM AK A0 TaKMX, AKi ByAM Hapoaxe-
Hi B rpixy. He AONyCKaAOCb >XXOAHOIO 3PiBHAHHA iX Y
npaBax i3 AiTbMW, HAPOAXEHUMU Yy WIAKOGI. CimelHe
NpaBo He MaAO 3HAYHOIO PO3BUTKY MO0 OKPEMMX iH-
CTUTYTIB. Hanpunkaaa PO3AYUYEHHS UM CNAAKyBaHHS He
6yAO BPEryAbOBaHO 3a BIACYTHICTIO 3aKOHOAABCTBA Ta
NPaKTUYHOIO AOCBIAY. S3HAUYHMUM MOLUTOBXOM AASl PO3-
BUTKY CiMEMHOro 3aKOHOAABCTBA CTAAO BIiAAYUYEHHS
AHTAIT BiA KAHOHIYHOIO NpaBa TOro yacy.

B yci icTopuuHi yacu LepKBa 3aKkAMKana Cyc-
NiAbCTBO AO OAHOLLUAIOOHOCTI Ta HeraTMBHO BUpaxa-
AQ CBOE BIiAHOLWIEHHS A0 MOXAMBOCTEW PO3ipBaHHA
WwAtoby. Came Ha UiV niacTaBi € yHikaAbHUM Ta icTO-
PUYHO 3HAYMMKUM AKT, AKMI NOB’A3AHUIN 3 KOPOAEM
feHpixom VI, (KkopoAb AHrAIT 3 1509 poky AMHacTil
TiopopiB), Ta MOBHOK 3MiHY AHIAIMCbKOI LIEPKBM.
Ha cropinkax ictopii TeHpix VIII Biaomuit 3aBASKK
AHrAICbKIN Pedopmallii, Aka npusBena A0 MacLliTab-
HUX 3MiH @HIAIMCbKOrO CYCMiAbCTBa Ta NEPETBOPEHHS
HaLii Ha NPOTECTaHTCbKY, Ta YUCAEHHICTHO CBOIX LUAKO-
6iB. YUepes nparHeHHs KOPOAS B3ATU APYIMA LUAOO,
BiAOYAUCS ICTOPUYHI 3MiHW, AKI MPU3BEAW BiAAYUYEHHS
kopons TeHpixa VIII BiaA KaTOAULBbKOI LIEPKBU, Ta fAK
HaCAIAOK MPOBEAEHHS B AHIAII LEPKOBHUX pedopm,
NPU3BEALLUX AO BIAAIAEHHSA aHTAIKAHCLKOT LIEPKBU BiA
PUMCBKOI. 3MiHa KaTOAMLLIM3MY Ha NPOTECTAHTU3M AO-
3BOAMAO KOPOAKD TeHpixy VIII ykaactn B nopansLLomy
e n'ATb WAKGIB, HE paxyroun MOro nepLuni 3akoH-
HUI WAIOD i3 EKaTepUHOI AParoHCbKOHO.

icAqa OCBIAOMAEHHS CYCMIABCTBOM HOBOIO Ha-
npsiMky pedbopmMyBaHHA CYCMiAbHOIO Aapy, Ta 3Bep-
TartouM yBary Ha Cy4yacHi noaii, po3noYMHaETbCs eTan
3HaAuYHOro pedopmMyBaHHA Ta 3MiH B ranysi CiMemHmx
NPaBOBIAHOCKH. AHIAIMCbKa BAaAa PO3MOYMHAE aK-

TMBHY MOAEPHI3aLil0 3aKOHOAABCTBA LLOAO CiMen-
HOro Aapy cycniabcTBa. lMocTynoBi BipbyBa€eTbCa Bia-
AINEHHSI 3aKOHOA@BUMX HOPM 3-MiA BMAMBY LEPKBM.
Y 1836 poui 6yrn0 BU3HAHO LMBIAbHWI LWAKOG, X0ua
LePKOBHa GOpMa YKAAAEHHSA LUAIOOY TakoX MpPoAO-
BXyBana icHyBatu. Y 1857 poui odiuinHo byno BU-
3HAaHO MOXAMBICTb PO3AYUYEHHSA, 3@ AKMM 3@ XiHKOO
Brieplle 6yAO 3aKpiNAEHO NpaBo iHiLjtoBaTU PO3AY-
YEHHS B HACAIAOK 3paAM Tl YOAOBIKOM.

B cepeanHi XX BiKy pO3BWUTOK CiMEMHOrO 3aKo-
HOA@BCTBA MAE Lie AaAi. Moyann BipbyBaTUcs nepiui
cnpobu Koamdikauii NpaBoBMX HOPM, AKI MaAKU AiSTH
pa3oM 3 BXEe CKAABLUMMWCA 3a MPaBOBO TPaAML-
€10 npeueAeHTaMu. byno npuinHATO 3akoH 0 pedopmi
po3ipBaHHSA WAOY, 1969 poky, 3aKOoH NpPo LAKOHO-
cimenHi cnpaBu, 1979 poky, 3akoH Mpo CyAOBe Npo-
BaAXeEHHS1 3 LWADOHO-ciMelHuUx cnpaB, 1984 poky
[3, ¢.217]. YKnapaHHS WAOY NPU3BOAMAO AO HOBMX
060B’A3KiIB, AKi BUHMKAAW Ha NIACTaBi CIMEMHOIO XMUT-
TA. BipbyBa€eTbca YacTkoBe 3PiBHAHHA YOAOBIKA i ApY-
XWHW B npaBax. LLUA6 3a aHMAIMCbKMM 3aKOHOAAB-
CTBOM SIBASIB COOOIO Pi3HOBMA KOHTPAKTY.

AASt BUBHAHHS WIAKODY AIMCHUM | 3aKOHHUM He-
06xiAHO BYAO AOAEPXAHHS M'ATM YMOB, a caMe: AO-
6pPOBIAbHICTb, He NepebyBaHHA BXe Y A6 3 iHLWO
0c060t0, AOCATHEHHS LIAKOHOTO Biky (16 pokiB), 0co-
6u, ki 6baxatoTb B3ATH LWAKOO HE MOTAM BYyTM OAHOIO
NoAy un nepebyBaTi MiX cOO0H0 Y POAMHHKMX 3B’A3KaX.
B aHraincbkoMy LLAKOOHO-CIMEMHOMY NpaBi AyXe pe-
TEAbHO CTABMAWCb AO MOHSATTS «OAM3bKOrO PIiACTBa»,
Ake 6e3nepeyHo Byno OOCTABMHOKO AASI BiAMOBU B
YKAAAQHHI  WAKOBY. A0 MOHATTA OAM3bKOrO piAcTBa
BKAKOUYAAM He TiAbKM POAMYIB MO KPOBIi, ane i ocib,
WAKG 3 AKUM ByB HEMOXAMBUM Yy 3B’A3KY 3 MOpPaAb-
HUMK ycTosMU. Hanmpuknaa, BAiBELb HE MaB MpaBa
OAPYXMTUCH Ha TeLli UM HeBicTui [3, ¢.218]. MpoTe, Ha
NpoTMBary TakuMm MOPaAbHUM 3BUYaAsIM, aHIAICbKe
npaBo TPAAULIMHO AO3BOASIAO LLAKOO MK Ky3eHaMM,
AKI MO CyTi NPUXOAUAUCH OAHE OAHOMY ABOROPIAHUMU
6patom i cecTpoto [3, ¢.221].

3aKOHOAQBCTBO LLOAO AiTEN TaKOX 3a3HANO 3Ha-
YHUX 3MiH. HapewTi BiADyAOCb BU3HAYEHHSI NpPaBo-
BOro cTaTycy Mo3allAtOOHMX AiTen, ByAO 3aKpinAeHo
npaBoBuKI 060B’A30K BaTbKiB BUNAQUYBaTU aniMEHTU
Ha YyTPMMaHHS CBOIX Mo3alAtObHMX AiTel. Mpu Bia-
MOBI BMKOHAHHSI LbOro 06O0B’A3KY 3anpoBajXyBa-
AaCb MOXAMBICTb posnoyat GOpPMaAbHUI CYAOBWM
npouec LWOAO BM3HaHHA bHaTbKiBCTBa. 3akpinvAach
npaBoBa BiANOBiAAAbHICTb BATbKiB 3a Ail iX HEMNOBHO-
AITHIX AiTER.

3aKOoH Mpo AiTen Ta nipAiTkiB, 1933 poky, nepea-
6auaB 3axuCT AiTel y Bilj A0 16 pokiB Bia rpyboro no-
BOAXEHHS 3 HUMK 3 BOKy 6aTbkiB, CyBOPO 3ab0pOHSA-
AOCb BUFaHATU AiTEN 3 AOMY 33 ByAb-AIKi MPOBUHHOCTI
[4]. CBiaoMi mposiBU arpecii WOAO0 AWTUHW, Hanpu-
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KAap il NOBUTTA, PO3rASAAANCH K All, AKI MPU3BOAATD
AO KpUMiIHAABHOI BiANOBIAAGABHOCTI. MapAaMeHTCbKUM
AKT npo ocBity, 1944 poky, NokAaB Ha 6aTbkiB BiaMo-
BiAAAbHICTb LLIOAO OTPUMAHHS IXHIMW AITbMMW OCBITH.
3a unMm AKTomM ByAO BCTAHOBAEHO LLKIAbHY OCBITY AASl
AiTelt y Bili Bia 5 A0 16 pokiB. Mpu ubomMy baTbkam
HapaBaAaCb MOXAMBICTb 06paHHSA GOPMM OCBITU AAA
iX piTer. NeBHOK MipOO MaAKU 3aLiKaBAEHICTb Cepea
HaceAeHHA LEPKOBHI LLKOAK, fIKi KpiM OCBITU BOyAM
CMpPSIMOBaHIi Ha AYXOBHWI PO3BUTOK AITEN.

3 TOro 4yacy i A0 CbOrOAHI @HrAIMCbKE CiMenHe
npaBo NPUAIASE 3HAUHY yBary nNpaBoBOMY MOAOXEH-
HIO Ta CTAHOBWILLY AITEM K YYACHWKIB CIMEMHUX Mpa-
BOBIAHOCKH. MpaBOBi HOPMM LLOAO AITEM MICTATbCA
K B HOpPMaXx HaliOHaAbHOIMo 3akOHOAABCTBa, TakK i
B MiKHapPOAHWX KOHBEHLISX, AKi AHMAIS BM3HaAa Ta
paTudikyBana Ha CBOi TepuTopii. Ha CbOroapHi Ha-
BiTb CKA@A@Cb 3HauyHa MNpeLeAeHTHa NpakTnka LWoAO
yyacTi AiTel nia yac CyAOBOro 3acipaHHsi, 0COBAMBO
Npwu PO3rAsiAi CNpaB LLOAO BU3HAUYEHHS MiCLs NPOXK-
BaHHSA AUTUHU, PEXUMY PO3MNOPAAXKEHHS Ii MaMHOM, Y
CMaAKOBMX cripaBax UM Npu npoLeaypi yCUHOBAEHHS.
BiAbLL AeTaAbHO MPaBOBE MOAOXEHHS AITEN, SIK yyac-
HUKIB CyAOBOTIO Mpouecy, byae po3rasaHyTo y 3 Po3aini.

Y3araAbHIOUN yCce BULLEBUKAAAEHE Y PO3AIAI
MOXHa 3pOOUTU MOPIBHSAABHO-MPABOBUI aHaAi3 ic-
TOPUYHOTO PO3BWUTKY Ta CTAHOBAEHHA TaAy3i CiMeMn-
HOro npaBa 3a 3aKOHOAABCTBOM YKpaiHW Ta AHIAil.
[MpoBeAeHHSI NPABOBOrO aHaAi3y IPYHTYETbCA Ha BU-
KAAAEHMX ICTOPUUHKUX dakTax PO3BUTKY CiMEMHOro
3aKOHOAABCTBa, ypaxoBytoun 0coBAMBOCTI Moro ¢op-
MYBaHHS SIK B YKPaiHCbKii MPaBOBil CUCTEMI, TaK i B
cuctemi npaBa AHTAIl. MOXAMBICTb NPOBEAEHHA MO-
PIBHAABHOIO aHaAi3y iCHYEe 3aBASKM BUSIBAEHHIO CXO-
XMX Ta BIAMIHHUX puC.

Cepepn CXOXMX puc GOPMYBaHHA CiIMEMHOI rany-
3i NpaBa, B 3a3Ha4YeHux KpaiHax, neplu 3a Bce Heob-
XIAHO BMAIAMTM MacCLUTabHICTb Ta TPMBAAICTb CaMOro
NnpoLecy PO3BUTKY, CTAHOBAEHHSI Ta BAOCKOHAAEHHS
CiMEMHUX BIAHOCUH. KOPIHHA 3apOAXKEHHS CIMENMHOTO
npaBa B 060X BMMNaAKax MOXHa LLyKaTK LLLE Bip YaciB
PUMCbKOrO npaBa, Y1 BiATOAOCOK BiAUYTHIM | CbOTOA-
Hi 3aBASIKM MPOBEAEHHIO YaCTKOBOI peuenuii. 3 Tux
e AaBHiX yaciB i AN YKpaTHU, | AAS AHTAIT, NpuY CTBO-
PEeHHi HopMaTMBHOI 6a3n AN PEFYAIOBAHHS CiIMEMHMX
BiAHOCWMH OyB BIiAUYTHWUI CUAbHUI BMNAMB LEPKBU Ta
ii yctaHOBOK. LLAOGHO-CIMENHI BIAHOCUHWM 3HAYHWI
yac niANoOpPSAAKOBYBAAUCH BOAI LEPKBU, Ka CrioYvaTky
Hamaranacb BUKOPEHUTU A3UUHULLbKY NMOBEAIHKY CYC-
NiAbCTBa, @ 3rOAOM, i 30CEPEAXKEHHSA BAAAM | KOHTP-
OAK Hap CIMEMHOK CHEPOLD XUTTSA.

Y3arancH0OOUM BULLEBUKAAAEHE Y Po3aini Ta
Hapa4uM MEBHUW BUCHOBOK Yy MOPIBHAHHI PO3BU-
TKy CiMEMHOro npaBa, MOXHa 3a3HauyuTW, WO , i B
YKpaiHi, i B AHIAiT HaMbiAbLL iCTOPUYHIN 3MiHI NiaAAra-

AO 3MiHaM MOAOXEHHS cCaMe XIHOK Ta AiTen. 3roaoom
XIHKM NoYaAu OTPUMYBaTU NEBHI NpaBa, BUXOAUTU 3
niA LIAKOBUTOI BAGAM YOAOBIKa. IM Mouano HanexaTt
ManHo, 3roAOM XIiHKM OTPUMaAW MPaBoO iHiljtoBaTH
PO3AyUeHHsl. CTaTyc AiTel Ik HAPOAXKEHUX Y LLIAOOI,
Tak i TMX, AKi € N03aWAOHUMU, € 3PIBHAHWM B Npa-
Bax. Take NpaBOBE 3aKPINAEHHSA TEX MaAO eTanu po3s-
BWTKY, BiA MOBHOrO HEBU3HAHHS NO3aLUAOOHUX AiTEN,
OCYAXEHHSI, Ta 1 A0 3aKPINAEHHS 3a iXx 6aTbkaMu BiA-
noBipaAbHOCTI | 060B’A3Ky criAavyBaT aniMeHTU. Ha
aHrAIMCbKOMY CiMEHOMY NpaBi He MorAa He Biaobpa-
3UTUCb GEMIHICTCbKa XBUAS, AKa 3axOMuAa DiAbLLICTb
KpaiH 3axopy. XiHKM posnodyasn 6opoTMCs 3a CBOI
npaBa, Wo He MOIAO He 3HaNTK CBOE BiAOOPaXeHHS
Ha popMyBaHHI raaysi ciMerHoro npasa B LiAOMY. Ha
CbOFOAHI MUTAHHA TEHAEPHOI MOAITUKM B @HTAIMCbKIN
NpaBoOBil CUCTEMI € aKTyaAbHUM.

Lloao BIAMIHHMX pUC npouecy PO3BUTKY Ci-
MEWHOro npaBa CAip 3BEPHYTW yBary Ha 30BCiM pi3-
Hi yMOBM GOpPMyBaHHS MPaBOBWMX CWUCTEM B3araai.
AHrAiIMCbke NpaBo GOPMYBAAOCH i3 3HAYHOK KiAbKiC-
TIO NPeLEAEHTIB, TOBTO CBOIM BAACHWM AOCBIiAOM. B
YKpaiHi X CKAanacb 30BCiM iHWa cuTyauid. barato
pokiB YKpaiHa 06’'€KTMBHO He MOrAa PO3BMBATUCh K
CaMOCTilHa He3anexHa AepxaBa.

B yacu KwuiBcbkoi Pyci, 3 NPUAHATTAM XPUCTU-
AHCTBA, 6yB BMAMB Bi3zaHTiicbkoro npasa. B uacu
Pocilicbkoi imnepii YkpaiHa, Takox, BuMyLleHa byaa
cnpumaTy iMnepaTMBHO BCTAHOBAEHI HOPMU LLOAO
CIMEWHOro XWUTTA Ta PEryAtOBaHHS CiMEWHMX BiAHO-
CWH. Hisikoro nposBy AepXXaBHOCTI UM BNPOBaAXKEHHS
Y XMTTSE HOBMX, BiAbLL HAUIOHAAbHMX Ta iHAMBIAYaAb-
HWX HOPM He pomnyckanocsi. Hapani YkpaiHa nepeby-
Bana y cknaai PapsaHcbkoro Cotosy. | 3HOB Taku ykpa-
THCbKe 3aKOHOAABCTBO Mano ByTW y BiAMOBIAHOCTI AO
3akoHopaBcTBa CPCP. Came y papsiHCbki uacu 6yno
NPUMHATO AEKiAbKa KoaMdiKalii ciMenHoro npa.a.
OcCTaHHI papAHCbKUK CIMEMHUIA KOAEKC HaBIiTb iCHY-
BaB i B He3anexHiV YkpaiHi. LLlopo AHrAiMCcbKoro ci-
MEWHOro npaBa, BOHO, Ha BiAMiHY Bip YKpaiHCbKOrO,
He MaAO CTOPOHHbLOIO BMAMBY Ta PO3BMBAAOCH Yy BiA-
MOBIAHOCTI A0 CyyacHMX NoTpeb cycninbCTBa.

Ha cboroaHi i YkpaiHa, i AHrAIf € caMOCTiIMHUMM
Ta He3aAeXHUMMK cyb’eKTaMM MiXKHAPOAHMX BIAHOCHH,
6yAyYM y4aCHUKaMMU MiXXHaPOAHMX AOFOBOPIB Ta KOH-
BEHLUiN. MiXXHapoAHa CMiAbHOTa BXE AABHO BW3HaAA
BaXAMBICTb PO3BWUTKY CIMEWHOrO NpaBa, BUXOASIUYM 3
NepPBUHHOI NMPUPOAN CiMeNHUX BiaHOCUH. OcobanBa
yBara npuAINIETbCA MpaBaM AMTUHM Ta iX 3axXMCTY.

NeranbHOro, 3akOHOA@BYO 3aKpPINAEHOro mno-
HATTS CIMEMHOro MpaBa He iCHYE Hi B 3aKOHOAABCTBI
AHTAIi, Hi B yKpaiHCbkOMY. Bruxoaaun 3 3aranbHOI T€O-
pii NpaBa, ciMeHe NpaBo - L raAy3b CyCMiAbHUX Bia-
HOCWH, fiIka PEryAETbCA HOpMaMMK CiMEMHOro npa-
Ba. To6T0, ciMelHe NpaBO € CYKYMHICTO HOPUAMUYHMX
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HOPM Ta MNpaBWA, Ki PErYAOOTb B3aEMOBIAHOCUHMU
MiX YAEHaMU POAMHK. TNpeaMeTomM ciMerHoro npa-
Ba € 0coOUCTIi HEMaWHOBI T8 MalHOBI BiAHOCUHU, LLIO
BUMAMBAIOTb i3 LIAODOY, CMOPIAHEHHS, YCUHOBAEHHS,
ONiKK Ta NiKAYBaHHS, ki He 3a60POHEHI 3aKOHOM, He
cynepeyarb MOPaAbHUM 3acapaM CyCniAbCTBa i FpyH-
TYIOTbCA Ha PIBHOCTI T8 MaWHOBIM CaMOCTIMHOCTI iX
y4yacHukiB [, c.14].

BucHoBKU. OTXe, iCTOPUUYHMI PO3BUTOK Ta Hop-
MyBaHHS MPU3BEAWN AO BIAOKPEMAEHHS CiMENHOI rany-
3i NpaBa, HapaBLLIKW ii cneumdiyHi prcu, BUSHAUYMUBLLN
CBOE KOAO CYCMiAbHMX BIAHOCKH, PO3POOMBLLIK cheLl-
aAbHi HOpMaTMBHO-MPaBOBI aKTU LLLOAO PETYAOBaHHS.

Ha cboroaHi MoXxHa CTBEpAXYBaTH, LLLO CiMeNHe
npaBo Mae ByTW PO3rAAHYTO: AK CaMOCTIMHA rany3b
npaBa, aAXe i YKpaiHCbKi i aHrAiMCbka NpaBoBi CUCTe-
MW BU3HAOTb 3a CiIMENHUM NPaBOM BiAOKPEMAEHICTb
Ta CaMOCTIMHICTb, K Hayka, TaK fIK CiMelHe npa-
BO Ma€ BaXAMBE CYCMiAbHE 3HAUYEHHS Ta BUBYEHHA
OKPEMMUX IHCTUTYTIB CiMEMHOro npaBa NPM3BOAWUTb AO
BAOCKOHAAEHHS! PEryAtoBaHHSI CiMEMHUX MPaBOBIAHO-
CWH Ta NpaBOBOi CUCTEMU B LIAOMY; Ta SIK HaBYaAb-
Ha AMCUMNAIHA, apXe npaBoBa OCBiTa i B YKpaiHi, i B
AHIAIT 3anpoBapXYyE BUBUEHHSA ranysi CiMEMHOro npa-
Ba LLOAO HaliOHAAbHMX MPABOBMX CUCTEM, Ta LLOAO
MiDKHAPOAHOIO BU3HAHHSA.
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0COBAUBOCTI PO3BUTKY CIMEMHOIO NMPABA Y AHTAIMCbKIA NPABOBIN CUCTEMI

DOCAIAXEHO Ta npoaHanizoBaHO MNpobAeMu PO3BWUTKY CIMEMHOrO npaBa B aHrAIMCbKiM MpaBoOBii cUCTEMI.
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MccaepoBaHbl M NPOaHAAM3UPOBaHbl NPOBAEMbI PABUTUA CEMEWHOIO NpaBa B aHTAMICKOW NPaBOBOW CUCTEME.
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