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‘ KOMEHTAP 4O LUMUBIJIbHOIO KOAEKCY PP®CP

NMPEACTABUTEABCTBO, NOPYHEHUE U AOBEPEHHOCTb

LUEPELUEBCbKWUN I. B.

38-40 wn 251-275

KommeHTapuit K cr. cT.
[paxxpaHckoro kopekca. 1922 r.

BsogHbie 3aMevaHms

I. O630p copepxanus

MNMopyuennio n posepeHHocTM nocssiweH [X-biit
pasgen lll-eit wyactn [paxa. Kogekca. OcobenHocTb
5TOro PA3esna 3aKTO4AETCs B TOM, Y4TO OH, B OTAIMYME OT
BCEX NPEeALLECTBYIOLMX EMY PA3LeNos ToM xe vyactu [p.
Kog., TpakTyiowmx kaxaeii 06 oTaensHOM BMAE LOrOBO-
POB (MMyLLECTBEHHOM HAMME, KyMne-npoaaxe, MeHe,
3aiiMe, NOApsAE U NOPYUUTENLCTBE), HE MMeeT obLiero
3QrofloBKA U COCTOMT M3 Ayx yacteit: A) Mopyderue
b) [osepeHHocTb, He CBAZAHHBIX HUKAKMM OBLUMM Ha-
nmeHosaHunem. Cogepxanue obenx uacteit pasgena
YKQ3bIBOET HA TO, YTO peyb MAET B HUX OO MHCTUTYTe
AOBPOBOMLHOTO MPEACTABU-TENLCTBA, KOTOPbIM, KaK
Mbl YBMOMM Huxe, perynupyetcs [paxa. Kogekcom co-
FACHO CUCTEME, MPUHATOW CTAPbIMM €BPOMENCKUMM
30KOHOAATENLCTBAMM, BbIBOAMBLUMMM [OOPOBONbHOE
NPEACTABUTENLCTBO M3 KOMOMHUMPOBAHHOTO Obsi3aTesNb-
CTBEHHOTO OTHOLIEHMS —, AOBEPUTENBHOIO NOPYYEHMs *
uan ,mopyuennst posepenHoctn”. |, [lobposonbHoe
NPEACTABUTENLCTBO” MK , OBEPUTENBHOE NOPYYeHne”
n ecTb oTcyTcTBYylolee HanmeHosaHue X paspena I
vactu [p. K.

CopepxaHue cTateit 3TOro pasgend CBOAMUTCS K
crepyiolemy:

A) MopyueHue.

Onpepenexne porosopa MOpyuYeHMs ...... cr. 251.
O653aHHOCTM MOBEPEHHOTO .................. cr. 252-255.
OBA30HHOCTU  BOBEPUTENS  .eoveneenenee. ct. 256.

OtMeHa nopyyeHus no Bone CTopoHsl . cT. 257-259.
MNpekpalyerne forosopa nopyuerus ... cr. 260-263.

B) oeepeHHOCTb.

Onpepenerne BOBEPEHHOCTM ....oouverurruienneanene cT. 264.
DopMa AOBEPEHHOCTH ... ct. 265-267.
CpoK BOBEPEHHOCTM ...ocuviniiiiiiieiiiieiieienias cr. 268.

3HaveHne AOBEPEHHOCTU U nocneaytoLero O,D.O6peHM9I

............................................................................ ct.. 269.
OtMmeHa goBepeHHOCTH 1 ee nocneacTsus... ct. 270-272.
MEPEmOBEPHE ..o cr. 273-275.

Kpome nepeuncneHHbix ctaten o fobpoBonbHOM
npeacTaBuTenscTBe rosoputcs B obweit yactu fp. Kog.
(Pasa. Ill): 8 c1. 38, ycranasnuearoweit obuiee npaeu-
710 O JOMYCTMMOCTM NPEACTABMUTENBCTRA, B CT. 39, Aato-
weit oblee noHsTHe O NpeacTaeutensctee, 1 B ct. 40,
onpeaensiolei OrpaHMYeHms NPAB NPEACTABUTENS.

O npepncraBuTenbCTBE, CBSI3AHHOM C LOrOBOPOM
TOBAPMLLECTBA, YnoMuHaeTcs B cT. ct. 281, 282 u
302 Tpaxa. Kog.

Il. ObLwee noHsTHE O NpeacTaBUTENBLCTBE.

MHCTUTYT NpeAcTaBUTENBCTBA BO3HUK M PA3BUNCS
HQ no4ee NOTPEBHOCTH MoAEN B MOMOLM APYTHX Mpw
COBEpLIEHMI TeX unn apyrux penctsuin. Popmsl Ta-
KOW MOMOLLM MM COYHOCTMS BECbMA PA3HOOBPA3HBI.
B ogHux cnyvasx, Mx coyyactue He yCTPAHSET NMUHOM
AESTeNbHOCTM TeX, KOMY OHM OKO3bIBAIOT COLENCTBUE
(rakoBa peATENbHOCTb BCAKOTO POAA MOCPEAHMKOB,
HOTApWyca, nepesoayvka W T. A.). B apyrx cnydasix,
COYHYOCTHMKM COBEPLUEHHO 3AMEHSIOT TeX, KOMY OHM
npuasaHsl nomarate. Coyyactue B nocnegHei popme,
npeactaensowee coboto npopykt 6Gonee nosgHero
POA3BUTHS, HEXENW NEPBAS U3 YKA3AHHBIX Bbille GOPM,
SBNSETCS B HACTOSILLEE BPEMS OJHUM M3 CAMBIX MOTYHMX
PbIYAroB XO3SIMCTBEHHOM XM3HM M OBpa3yeT MoHsTHE
NPEACTABMTENbCTBA B LUMPOKOM CMbICHIE.

MotpebHocTb B 3aMeHe cebsi ApyrMMM nepeo-
HO4YarbHO, B APEBHUX CUCTEMAX MpPABd, YAOBNETBO-
PSnach TEM, Y4TO 30MECTUTENb, COBEPLLAs Afs APYroro
ornpepeneHHble JeNCTBMS, CO3AABAN NPABA MU O6A3AH-
HOCTM NM4HO Ans cebsi M 3aTeM MEepPEeHOCHN TAKOBbIE
HQ JMUO 3QaCTynaemoe MOCPefcTsoM ocoboro akra;
3aMeCTUTENb AEMCTBOBAN OT CBOEK MMEHM. DTO, TAK
HO3bIBOEMOE, OfHOCTOPOHHEE, HEMONIHOe MNMU Henps-
MO€e MpefCcTABMTENLCTBO, M B COBPEMeHHOM oboporte
TAK JEMCTBYET, HanpMmep, KOMUCCUOHEP.

3aknioyasi cAenky B MHTEPecaX CBOEro Mnopyuw-
Tens, OH YCTOHOBMBAET OPUAMYECKME OTHOLLIEHUS OT
CBOEro MMEHM TO eCTb CaM NMpHUOBPETaET Npasa 1 Npw-
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HUMaeT Ha cebs 06A3aHHOCTH; NpenopyyYnTens xe (ko-
MMTEHT) yNpaBOMOUMBAETCS M 0Bs3bIBAETCS B CBA3M O
5TUMM CAENKAMM JIULLb B MOPSAKE YCTYNKM eMy NpaB M
06930HHOCTEMN.

C passutieM meHosoro obopota 31a ¢$opma
30MECTUTENbCTBA  OKA3bIBAETCS COBEPLUEHHO HeAo-
cTtatouyHol. PaclwmpeHnne TeppuTOpUM, BTATMBAEMON B
MEHOBbIE OTHOLLEHWS, U PA3BUTUE BLICTPOTH 0HOpOTA
CO3[at0T HEOBXOAMMOCTb B YCTAHOBIIEHWUM, HA PSAY C
BbILLIEYKA3AHHbIM, TOKOTO MOPSAKA, MPW KOTOPOM 3a-
MeCTUTENb ONULETBOPSAN bl CBOEro MpMHUMMANG, W
NOCNEACTBUS €r0o CAENKM BO3HMKAIM Obl MPSMO M He-
NOCPEACTBEHHO B NMue 3acTynaemoro (npsmoe wam
nonHoe NPeacTaBuTensCTBo). TaKOBA AEATENBHOCTL NO-
BEPEHHOrO, YNPABAAIOLLEro W T. M. DTU NMLA, AEHCTBYS
ANS CBOMX MPenopyyYMTenen, CoBepLIaioT AEUCTBUS OT
MMEHW HE CBOErO, O CBOMX AoBepuTenei. Takum obpa-
30M, KOHTPAreHTAMM TEX, C KEM OHM BCTYMAIOT B IOPU-
OMYECKME OTHOLUEHMUS, ABAAIOTCS HE OHM COMM; O Te, AN
KOro OHM JeMNCTBYIOT.

l[ocnopcTayiolee B LOKTPHUHE TPAXAAHCKOTO Npa-
BA YYEHME MOHMMAET MOJ, NPEACTOBUTENBCTBOM, B COb-
CTBEHHOM CMbIC/IE 3TOTO CIIOBA, TOMbKO MOCIEAHION
$OpPMy 30MECTUTENBCTBA, O UMEHHO Ty, MPU KOTOPOM
YNPOBOMOYEHHbBIM 1 OBSI3AHHBIM 13 CAENKM 3AMECTUTENS
CTAHOBWTCS HEMOCPEACTBEHHO MPEACTABMASEMOE JIULO.

Hacrtynnenune adpdekta npsmoro npencrasutens-
CTBO B OFHMX CNy4dsiX CO3AAETCS 3AKOHOM HEMOCpes-
CTBEHHO. DTO — CIy4OM TAK HO3. NPEACTOBUTENLCTBA
Mo 3AKOHY.

JOpuandeckne  nMUA  y4acTBYIOT B paX-
AOHCKOM 060poTe M BCTYNAIOT B CAENKM 4epes
MOCPEACTBO CBOMX OPFrOHOB MM Yepe3  CBOMX
npeacrtasutenei”’—ct. 16 Ip. K.

,Kaxabii ToBapyLL, B NpaBe OT UMEHK TOBAPMULLE-
CTBO [AEMCTBOBATb €AMHONIMYHO, €CIU AOTOBOPOM He
ycraHosnero uHoe” —ct. 302 [p. K.

Takoe NpeAcTaBUTENLCTBO MO 30KOHY YCTAHOBME-
HO rMaBK OBPA3OM ANS MWL, C OFPAHMYEHHOM Aeecno-
cobHocTbo. Ha psgy ¢ 3TMM BUAOM NPeacTaBUTENLCTBA
CyLLEeCTBYeT ApPYroM BMa, NPU KOTOPOM AEMCTBMA Npea-
CTABUTENS MOPOXAAIOT MOCHEACTBUS Obs3aATENbHbIE
A9 NPEACTABISIEMOrO SIMLA BCIEACTBMM TOMO, YTO MO-
crefiHee CAMO BbLIPA3MNO COMIACME HA AEATENBHOCTH
NPEeACTOBUTENS OT ero MMeHU. B aTux cryyasx rosopsr
O NPEeACTAUBUTENLCTBE AOOPOBONBHOM MM MPEACTABK-
TEMbCTBE MO MNOHOMOUMIO.

IO puanyeckas nprpoaa 06omx BUROB NMPEACTAB-
TEenbCTBA — ofHA U Ta xe. [Npencrasurtens , 3aKOHHbIN"
LeNCTBYIOTTaKXe " KOKNpeacTaBuTenb , A06POBONLHLIA",
M AeATeNnbHOCTb OBOMX MPOWM3BOAMT COBEPLUEHHO
OAMHOKOBbIE MOCNEACTBMUA: HEMOCPEACTBEHHOE BO3HMK-
HOBEHME NpaB U 0bA30aHHOCTEN, BLITEKAIOLWMX M3 3TOM

LesTenbHOCTH, B IMLE NPeacTasnsembix. PasHmua tonb-
KO B TOM OCHOBOHMM, C KOTOPbIM LENCTBYIOLLEE NMPABO
CBSI3bIBAET B OQHOM M APYrOM Clydde AaHHOE NpPencTa-
BMTENbLCTBO: MPM TAK HA3. “30KOHHOM” MpeacTaBuTENb-
CTBe SIBNSIETC HEMOCPEACTBEHHOE BENEeHWe 30KOHA, d
npu “pobpoBonbHOM” —BONS NPEACTABASEMOrO MLA.

CoOTBETCTBEHHO ~ 3TOMY  M3MIOXEHHOE
npasuno cr. 16-oi Tp. Koa. npotusononaraer npea-
CTABUTENSM IOPUAMYECKMX NnL, X opraHbl. OpraHom
IOPUAMYECKOrO NINLA HA3BIBAETCS OAHO MAKM HECKOJNbKO
dU3MYECKMX UL, KOTOPLIE NO 3QKOHY O6beANHEHMS 5B~
NAKOTCS €ro NOCTOSIHHBIMM “30KOHHBIMM” NpeacTaBuTe-
namu. TakoBebl, HAMNP., 30BefyOWMe roCyAPCTBEHHbBIMMU
yupexaeHusmu, [Npasnenms, Cosetbl AKUMOHEPHbIX
Ob6uwects mnmn KoonepatmeHbix obbegnHeHM 1 T. .

Bce pasnuume mexgy opraHamu u npepcrasure-
NIIMU, B TECHOM CMbICIIE 3TOTO CIOBA, CBOAMTCS K TOMY,
4YTO NepBble AEMCTBYIOT “No 3akoHy”, a BTopble — “no
nosHomoumo” . Bo Bcem ocTanbHOM AeSTENbHOCTL TEX U
LpPYrMX COBEPLUEHHO OQMHAKOBA.

IX-biit pasgen Ill-ei yactu [p. Kog. nocesweH Tonb-
KO NPenCTABMTENLCTBY MPSMOMY M LOBPOBONLHOMY.
OpfHaKo, NPaBMNA 3TOTO PA3Aend, NOCKOMbKY OHM He
NPeanonaraioT HEMPEMEHHO NpPsAMoe U JoBpoBobHOE
NPEeACTABUTENLCTBO, MOTYT ObiTb MPUMEHSEMbI M Afis
pa3peLleHus ONOpPOB, CO3LAIOLMXCS HA NOYBE Npep-
CTABMUTENbCTBA HEMPSMOTO U 3AKOHHOTO.

BblLLEe

lll. Mpeacraeutens n nocnaxew, (HyHUMH).

MpeacTaBuTenbCTBO, KAK BbILLE YKA3AHO, SBASETCS
0AHOM 13 GOPM COyHaCTHS U NOCOBHNYECTBA NPH CO-
BEPLUEHUM AEUCTBUM, C KOTOPLIMMU MONOXMUTENBHOE NpPa-
BO CBA3bIBOET BO3HUKHOBEHME, U3MEHEHWE 1 NpeKpalLLe-
HWe Npas 1 obs3aHHoCTeNn. Becex coyuacTHMkoB MOXHO
pa3buTb Ha ABe rpynnbi: OAHM (NPOCTbIE COYYACTHUKM)
AEMCTBYIOT BMECTE C TEMM, KOMY OHM MOMOTQIOT, Apyr1e
(npeacTaBuTEnM) LEMCTBYIOT BMECTO NOCNEAHMX.

OpMH M3 CNOPHBIX BONPOCOB yYeHWs O NpeacTa-
BMTENIbCTBE 30KITIONAETCS B TOM, K KAKOM M3 YKA3AHHBIX
rPYynn  COYYOCTHMKOB cregyeT nocnaHua
(HyHUMR), nNepemaTYMKa YYXOro BONEU3bABIEHMS.
TpaanuMoHHOE yyeHHe OTHOCMT MOCAAaHLA K NPOCTbIM
COYYOCTHWMKOM, CYMTAS €ro COBEpLIEHHO 6e3BOMbHbIM
OpyAHEM Nepeaayy 4yXoro BONemnsbsseHus N paccma-
TPMBAS €ro NKULWbL KAK ,CPEACTBO COObLEHMs”: roBops-
Lee MUCbMO, pynop, ¢oHorpad, nuLyLLyto nnm Boobie
asTomaThyeckyo mawmnHy. OaHako, koraa HeobXoaMMO
YCTQHOBMTb, B YE€M OTAIMYME MOCAAHHOTO OT NPEACTABM-
Tens, y4eHue 3TO OKA3bIBAETCS HECOCTOSTENbHBIM.

C opHOM CTOPOHbI YKA3BLIBAIOT HA TO, 4YTO Aes-
TENbHOCTb NOCNAHUA (KOK M NepeBoAYMKa, Maknepa
M T. A.) HOCUT bAKTUYECKMI A XAPAKTEP, OH BbINOMHSET
TonbKo baKTUYECKME YCIYTH, B TO BPEMS KAK AeATENb-

OTHECTU
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HOCTb MPEACTOBMTENS — CTPOro lopuanyeckas. ITa
TEOPWs MOACTUBMSET JIMLWb BMECTO OLHOMO HEW3BECT-
HOro APYroe, TaK KaK pasnuyne PpaKTUYECKMX U opH-
OMYECKMX DNIEMEHTOB CHENKM SIBMSIETCS HE TOMBKO HE
YCTAHOBIEHHbBIM, HO M BOOBLLE COMHUTENbHBIM. Besikoe
OENCTBME MOXET MMETb IOPUAMYECKOE 3HAYEHME, W
TAK HO3. lopUaMYECKME OENCTBUS COCTOST M3 OEeMUCTBUM
daktmyecknx. Kpome toro teopus sTa BpaliaeTcs B
POKOBOM Kpyre: OTBe4dsi HO BOMPOC, MOYeMy coyyac-
TME MOCNOHLA, MOKIEPA U ApP. SBASETCS POAKTUMECKMM,
OHQ CCbINIAETCS HA TO, YTO MX COYYACTME HE MPOMU3BO-
OMT HW KOKMX IOPUAMHECKMX MOCNEACTBUIA; HO BOMPOC
Xe, MOYEMY OHO HE MMEET IOPUANYECKMX MOCIEACTBHH,
OHO OTBEYAET CCLITKOW HA PAKTUYECKMIA XAPAKTEP MX
AEeATENBHOCTM.

C Bpyroi CTOpoHbI B KAYECTBE MPU3HAKA OTANYMS
MOCNAHLA OT MPEACTABUTENS MOAYEPKMBAETCS TO 0b6-
CTOSITENbCTBO, Y4TO NMPEACTABUTENb CAM 30KITIOYAET CAEN-
Ky 41 CBOEro npuHuMnana (npeactasnsemoro nuua) u
YTO 30KIIOYAEMAs MM CHENKA SBASETCS BbIPAXEHUEM
ero cobcTBeHHOM Bonu: oH — “npepcrtasutens B Bone”;
MOCNOHEL, Xe TONMbKO MEepPEendeT BOJIEM3bsBIEHME,
bOpPMYNMPOBAHHOE MepernopyyuTenem: oH — “npea-
cTasuTens B U3baeneHun sonun”. [Jenenme s3to umeno
M3BECTHbIM TEOPETMYECKMUM CMBICK, KOFAA BCE YYEHMS
FPAXAAHCKOTO MPOBA MOKOMIMCh HA TAK HA3bIBAEMBIX
BOJNIEBbIX TEOPUSIX, T. €., KOFAA BOJE JINLL, BLICTYNAIOLLMX
B POXAAHCKOM OBOPOTE, MPMACBANOCH peLlldioLee
3HAYEHME KOK eAMHCTBEHHOMY PAKTOPY, CO3AAIOWEMY
W npekpawatolemy npaed. [pakTMyeckuit Toraa oHo
OKO3bIBANOCh HECMONESHBIM, T. K. B KOXKAOM OTAENbHOM
Crly4de MOYTM HEBO3MOXHO OMPEAENUTb, Yblo BOJIIO
BbIPOXKOET YENOBEK, 3AMEHSIOLWMIA APYToro npu coBep-
WEeHUM TeX UNKU APYrux ferctemi. B HacToswee Bpems
BO3HWKHOBEHME CAENKM M €€ XAPAKTEP OMpenenseTcs
HE CTOMbKO BHYTPEHHME MCUXONOTMYECKMM MPOLECCOM
XOTEHMS, CKOJbKO OBBEKTUBHBIM MOMEHTOM BHELLHETO
obHapyxeHus Bonu. Ecnn xe pelwatowee 3HaveHue
MPM3HATL 30 BONIEU3bABIEHUEM, TO NOASMHHBIM TBOPLIOM
COENKM SBNSETCS TOT, KTO BbIPAXAET BoneunsbsineHue. C
5TOM TOYKM 3PEHMS NPEACTUBUTENb ABASETCH TAKMM Xe
“npencraBuTEnemM B BONEM3bSABAEHMM”, KAK M NOCNa-
Hell, M BCSIKAs TPAHb MEXAY HUMK cTupaeTcs. [osTomy
PA3nMYeHNE NPEACTABUTENS M MOCIAHLA TEOPETUYECKM
He MmeeT onpaspaHus. He onpasabiBaeTcs oHo v npak-
TMYECKMMM coobpaxkeHmnsmu. [ocnaHew AercTByeT Tak-
Xe, KK W BCSKWI Apyroi npeactasutens (“oT umenn”
npenopyuuTens); pesynsTaTel €ero AesTENbHOCTH, KK M
pe3ynbTaThl AEUCTBUMA BCIKOrO NPEACTABMTENS, MPOSB-
NAIOTCS HEMOCPEACTBEHHO B NIULE €O NPENnopyuUTens;
OCHOBOHME HeMnoCpPeAcTBeHHOro 3ddekTa AencTBumiA
NPEeACTOBUTENS M MOCAAHLA-TAKXKE OAHO M TO Xe: no-
nHomoume. HeT noBogoB K yCTQHOBNEHMIO 3TOTO pas-

JIMYMS M B HOPMOX AEMCTBYIOLLETO COBETCKOrO MPABA,
He Bbidensiowero, Boobue, nocnaHua B ocobylo kare-
ropmio. Henbas nostomy cornacutecs ¢ A. foixbaprom,
YTBEPXOCIOWMM, 4TO “npeacrasutens Heobxommmo
OT/IMYATH OT MOCLIILHOTO, KOTOPbINA TOMbKO COObLaeT
APYrOMY NuLy roToByto caenky nocnaswero” (Xossncrs.
Mpaso, 2 usa., ctp. 55). To obcTosTenscTso, YTO ANA
Pe3ynbTaTA CAENKM COBEPLUEHHO HE MMEET 3HAYEHMS,
COYYOCTBYET NM B HEM MPEACTABMTENb WMAW MOCIAHEL,
LOKA3bIBAET, YTO CTAPGHMS MPOBECTM TPAHb MEXAY
NPEACTOBUTENEM M NOCIAHLEM AN AEMCTBYIOLLEro Npa-
Ba coseplweHHo becuensHo. A. Toixbapr nonaraer,
4TO A/191 MOCHIBHOTO, 3AMEHSIOLLErO MOYTY MK BoobLue
OBTOMATHYECKYIO nepepady, He TpebyeTcs, B oTiMuMe
OT NPEACTABUTENS, AEeCNOCOBHOCTb. DTO YTBEPXAEHUE
HE BLITEKOET 13 NPABKA CYLLECTBYIOLLETO 3AKOHA, O MO
cywectsy HeobocHoBaHHO. [lercTBue coBeplueHHOe
NPEeACTOBUTENEM, OFPAHMYEHHBIM B AEECNOCOBHOCTH,
MOXET MMETb ANs MPEACTABASEMOro 0bs3aTenbHyto
CUNY KOK B TOM Crlyyde, KOTAd Byayuun coseplueHo bes
cornacus NpeacTaBAsSeMoro, OHO BMOCNEACTBMU Oyaet
0pobpPEHO MOCNEAHMM, TAK M B TOM, KOTAQ MPMHLM-
nasn ynosHOMOYMBOET K MPEACTOBUTENBCTBY YENOBEKA
He BnosHe peecriocobHoro. Bocnpelerne sctynats B
COENKM C HEAEECNOCOBHBIMU NPECNEAYET LENM 3ALLMTHI
MHTEPECOB COMMX HEAEECTIOCOBHBIX, HO HE TeX, BMOJTHE
AeecnoCcobHbIX TPAXAAH, — KOTOPLIE MX YMOTHOMOYAT
HQ 30LWMTY CBOMX MHTEPECOB. '

Boobwe Becb Bonpoc 06 OTAMYMM MOCAAHLA
OT MPEACTABUTENS MOKOWUTCS HA MCTOPMYECKOM ne-
pexutke. Pumckoe npaso, He ponyckaswee no ob-
weMmy npasuny NPEeACTUBMTENBCTBA,
pO3pPELIano Nonb3OBAHKME YCIYraMM MOCAAHLEB (HyH-
umes). PacwudposbiBas 3HaueHMe 3TOro TepPMMHQ,
CpeaHeBeKOBLIE KOMMEHTATOPSI (FnoccaTopsi), MCXoau-
JIM U3 TOTO, YTO B PUMCKOM MPABE TONIbKO COMNACHE Ca-
MMX BOTOBAPMBAIOLLMXCS MO0 CIY>XMTb OCHOBOHMEM
norosopa. M3 storo genancs BbIBOA, YTO HYHLMEM MOT
6bITb TONILKO TAKOM COYHACTHMK, AEATENBHOCTb KOTOPO-
ro HOCUNA BMOJSIHE NOJYMHEHHBIN XAPAKTEP M KOTOPBIM
SIMLWb MepenaBas ONPEAENeHHOE BONEU3bABIEHNE AO-
rOBAPMBAIOLLLEMCS CTOPOHBI, HO HE AEMCTBOBAN CAMO-
crositenbHo. [losgHeiwan IopucnpyaeHUMs Nowna no
MyTH, MPONOXEHHOMY OCCATOPAMM. YCTOHOBNEHHOE
NOCNEAHUMM PA3NMYME OHA MPMHSNA, KOK HEYTO ACH-
HOE M MCKANA JIULLb MPU3HAKOB 3TOTO OTIIMYMS.

[ns coBpeMeHHOro MPOBA OTAMYME 3TO JIMLIEHO
sHaueHus. OcobeHHO HE MOXET UMETb OHO 3HAYEHMS A1

BO3MOXHOCTH

! Ob6sizaresbHasi  cuia  3a  AEHCTBHUSIMH  [IpeACTaBHTeJIEH,

OrpaHHYEHHbIX B 1€€CMOCOOHOCTH, NPsIMO NpusHaeTcs [Ipycckum
3emckuM [IpaBom, Ascrpuiickum u CaxcoHckum [paxn.
YnoxkeHUsIMH, (PAHLY3CKOH CyneOHOH MNpPaKTHKOH; B TrepMaH-
cKOH topucnpyneHinu mnpasuio &165 I'p. Yiox. BoiseiBaer
MPOTHBOIOJIOKHbIE TOJKOBAHHUS
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COBETCKOro MpaBad, Pe3KO MOPBABLUErO C TPAAMLMAMM
BOODLLE M C TPAAMLIMSIMU PUMCKOTO MPABA B YOCTHOCTY.
Mocnaxey B coseplieHnn
Hero AEenCTBMIM BMOJSIHE 3AMEHSeT CBOEro mnpenopy-
YMTENs MOCKONIbKY MMEEeT MECTO BOJEM3bSBIIEHME, OH
ABSETCA TBOPLOM CHENKM; CAENKA BO3HWMKAET Bnaro-
LOps ero BOJIEU3bSBIEHMIO M B COOTBETCTBMM C €ro
BonensbsieneHnem. [103TOMy C TOUKM 3peHUs YCTAHOB-
NEHHOTO BbILE OTIMYMS MEXAY MNPOCTbIMM COYYACTHM-
KOMM M MPEACTABUTENSAMM NOCIAHEL, [LOMXEH BbITb NpU-
3HOH NPEACTABUTENEM, O HE NPOCTLIM COYYACTHUKOM.

BO3JIOXEHHbIX HA

IV. NpepcTtaBuTENBCTBO M KOrOBOPbLI B NOJIb-
3y TPeTbMX NuL,.

MpencTaBUTENbCTBO HEOBXOAMMO OTAMYATL OT
porosopos B nonbay Tpetbux auy (ct. 140 Ip. Koa. cm.
kommeHT. npo¢. M. B. Hoeuukoro “Obssarenbcrsa
n3 porosopos” ctp. 46-50). ns npeactasutenscraa
XOPAKTEPHO TO OBCTOATENLCTBO, HTO JIULO AEMCTBYIO-
Lwee NS APYroro 3aMeHsieT CBOEro MPUHLMNANG B Co-
BEPLUEHUM TAKMX AEMCTBUIK, KOTOPbIE MOCNEAHMM MpK
OTCYTCTBMM 3AMECTUTENS, AOMXKEH Bbin Bbl NPOM3BECTH
nm4Ho. He 1o npu moroBopax B Mosib3y TPETbMX JML,
3LecCh HET 3aMELLEHMSI COMOCTOSITENBHOTO KOHTPAreH-
1. TOT, KTO BEMCTBYET ANS APYroro, 34eCb CAM SIBASETCS
KOHTPAreHTOM, 30K/IO4YAS JOrOBOP OT CBOErO MMEHM M
YCTAHABAMBAS JIMLLb BLIFOAB M3 3AKMIOYEHHOTO [OrO-
BOPA B MOMb3Y NINLA, HE YHYACTBYIOLLETO B €r0 COBEp-
weHun. [Ins npeactasutens Aeno, KOTOPOe OH BEQET,
— 4YyXOe [eNno, M CAENKA, KOTOPYIO OH 3aKMOYQET, —
4yXas CAENKA; NNLO, 3AKTIOYAIOLLEE AOTOBOP B MOMb3Y
Apyroro (Tak Ha3. NPoOMUCCap), BEAET He 4yXoe, a CBoe
JIMYHOE feno.

Pasnunune mexpy npepctasurenem u npomwucca-
POM NIEXMT B OCHOBAHMM MX OTHOLLEHMIA K TOMY, ANis KOTO
oHu gencteyior. [Npenctasum cebe, yto MBaHoB noky-
naet y lNetposa nowagb, kotopyto npogasey, Netpos
obssyetcs Bbinath Bacunbesy. Ykasanue B caenke mex-
ny Mearosbim 1 MNeTpobim Ha Bacunbesa moxeT umeTsb
TPOSIKOE 3HAYEHME:

a) MokynaTens xenaet NPOCTo 0603HAYUT MECTO
ucnosnHenus. B atom cnydae Ha npopasue nexut ob-
A30HHOCTb UCKIIOYNTENBHO B OTHOLLEHME MOKYLLMKA, U
y BacunbeBa 13 3aknioueHHOM CAENKM HUKAKOTO NMPABd
TpebOBAHMS HE BO3HUKAET.

6) MeaHoe nokynaet no nopyuenuio Bacunbesa
M OT MMeHM nocnepHero (mMbo B KayecTse onekyHa
Bacunbesa). B stom cnyuyae Mearos peitcteyet Kak
npeactaeutens BacunbeBa M eOMHCTBEHHBIM KOHTp-
AreHToM NPoAaBLa sensetcs Bacunbes.

8) Meanos nokynaet y MeTtposa nowaab ans no-
napka Bacunbesy, KOTopoMy NpemoCTABIEHO NOMYYMTL
ee HeMmoCPEeACTBEHHO OT Npogasua. 3geck y Bacunbesa

BO3HMKOET CAMOCTOSITENbHOE MPABO TPEBOBAHMS HA
psagy ¢ npaBom TpebosaHms MBaHoBa M NoTOMy MmeeT
MECTO JOrOBOP B NOSb3Y TPETLErO INLA.

OcobeHHO pacnpoCTPAHEHHbIE 4OTOBOPLI B MOSb-
3y TPETbUX UL, — LOrOBOPbI CTPAXOBAHMS, XM3HM, NpU
KOTOPbIX CTPAXOBYIO CYMMY AOMXHO MONYy4YUTb NMLO, B
AOroBOPE HE Y4aCTBOBABLUEE.

Byayuu pasnuuHbl no cBoei lopuAMYECKON Npu-
poae, NPeacTaBUTENbCTBO M AOTOBOPbI B MOMb3y Tpe-
TbUX SINL, SKOHOMUYECKM TAKXKE MPOU3BOAST PA3NMYHbIE
nocneacteus. [1peacTaBuTENnbCTBO — CTANKMBAET W
CBA3bIBAET TONMBKO [1BE MMYLLECTBEHHBIE MACCHI: MPHH-
umMnana (noeepuTens) M ero KOHTPAreHTa, OcTaBnss B
MOJHOM HEMPUKOCHOBEHHOCTU MMYLLECTBO MPEACTABH-
Tensi. [loroBopbl ke B Monb3y TPETbMX MWL, CBS3bIBAIOT
TP MMYLLECTBEHHbIE MACCHI: ML, AEHCTBYIOWETO B
nonb3y Apyroro (mpomuccapa), ero KoHTpareHTa u
BbIFOZONPUOBpEeTATENS.

V. Cuctema u3noxeHus npasun o npep-
CTABUTENbCTBE.

Brnote go koHua 19-ro Beka ManoxeHune npasusn
0 fOBPOBONBHOM NPEACTABUTENLCTBE B KOAEKCAX TECHO
CMNETAeTCs C PEryNMpoBOHMEM OTHOLUIEHMI, BO3HWMKA-
oWMXx M3 forosopa nopyuerus. [Npsmoe npeactasu-
TENbCTBO BXOAMT B AOTOBOP MOPYYEHMSI COCTABHBIM W
HEPA3PbIBHBIM 3NEMEHTOM. TAKOM, Cnocob M3NoXeHws
npasun 06 3TOM MHCTUTYTE SIBASETCS MPSMbIM Pe3ysib-
TOTOM BIIMSHMS PUMCKOTO MPABA, KOTOPOE, KAK YXe
6bINIO OTMEYEHO BbIIE, MPUHLUMMMANBHO HE [AOMyC-
Kano BO3MOXHOCTM npeacTasutenscrea. Korga poct
TOProBbIX OTHOWEHWM CAENAN  MPEACTABUTENLCTBO
PACNPOCTPAHEHHbBIM SBIIEHMEM, OCBSILLEHHBIM CHIIOIO
06b14as, UrHOPMPOBATL STOTO ABAEHUS HEenb3si ObiNo.
BosHukna konnusus mexay XusHeHHOM noTpebHOCTbIO
060pOTA 1 3AKOHOM, MOKOMBLUMMCS BCELENO HA MPMH-
uMnax pumckoro npaea, obvasnenHoro “ultima ratio”
BCAKOrO 3aKoHoaaTensctsd. Cuna pUMCKO-NpaBOBOM
TPOAMUMM 6biNa TAKOBA, 4TO AOMYLIEHWE MPSMOro
NPEACTOBUTENBCTBA BO3SMOXHO Bbio NepeBecTu B Aei-
CTBYIOLLEE 30KOHOAATENBCTBO TOMLKO KOHTPABAHAHBIM
MyTeM, WMCKYCCTBEHHO MPUMMUPSS Y3AKOHEHME MHCTU-
TYTQ CO CTAPOM PUMCKOM MAeen HenepeHOCMMOCTH
obsi3atenscTBa HA TpeTbe NMLo. Boixog 6bin HavgeH B
TOM, YTO OTBETCTBEHHOCTb MPEACTABASEMOrO NMUA 3d
LENCTBUS OT Er0 UMEHU NMPEACTABMUTENS BLIBOAMAACH M3
06930TeNbCTBA, MPUHATOTO B OTHOLIEHWMM MOCIEAHErO
NPEACTABASEMbIM TMLIOM NO AOrOBOPY MaHAaTa (nopy-
YeHus): NnpenopyunTent 0bA3bIBANCS NPUHATL HO CBOIO
OTBETCTBEHHOCTb, KAK Obl MM COMMM COBEpPLUEHHOE,
BCE, CAENOHHOE MPEACTABUTENEM B CUNY AAHHOMO EMY
MOHAATA, MU NOPYYEHUS.
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MNpencToBUTENLCTBO HE CTANO elue TakMM obpa-
30M COMOCTOSITENbHBIM IOPUANYECKUM MHCTUTYTOM: OHO
661710 NKLLb YCOBEPLLEHCTBOBOHMEM, BHECEHHBIM B CMO-
cob, KOTOPbIM MOHAATOP MCMOMHAN AAHHOE eMy Nopy-
YeHMe, M OKA3bIBANOCH HEPA3PLIBHO CBS3AHHBIM C MO-
py4yeHMeM B 0COBOM KOMOMHMPOBAHHOM OTHOLLEHMM,
B KOTOPOM OHO CIIMBASIOCh BOEAMHO C OBS3ATENLCTBOM
MOHAGHTA M MOHAATOPA (NPenopyuYuTens M UCMOMHM-
Tens nopyuenus). Tak CO3AANOCL COEAMHEHME MPEea-
CTABUTENBCTBA C [OrOBOPOM MOPYYEHMS, COEAMHEHME
MCKYCCTBEHHOE, MMEIOLLEE B CBOEM OCHOBOHMS TOMBKO
BbILLEYKA3AHHOE MCTOPUYECKOE OBBICHEHME.

Ensa nu npuxoputcs AOKA3BIBATB, 4TO AOTOBOP
NPeACTOBAAEMOrO MLA C MPEACTABMTENEM Hecrno-
coben cam no cebe cosgate 3dbdekT npepcTaBu-
TEMbCTBA — MPSIMYIO CBSI3b MEXAY MPEACTABISEMbIM
M TPeTbMM NMUOM (KOHTpareHToM npeacTasuTens).
HenocpencteeHHOe BO3HMKHOBEHWE B MUE MPUHLM-
nana npas M obssaHHOCTEN, NPOMCTEKAIOLMX M3 Oen-
CTBMI OT €ro MMEHW NMPEACTABMUTENS, MOXET MOKOMUTHLCS
TONBKO HA BENEHMM 3AKOHA. DTO HACTONBKO SICHO, YTO
rOCMOACTBOBABLUAS AO MOCNEAHENO BPEMEHU TEOPMS,
OMMPABLUASCS LENUMKOM HA [OTMY PWMMCKOrO npasq,
AOMKHA BbINa NPU3HATL NPEACTABUTENLCTBO HE PE3YIib-
TOTOM, O COCTOBHbIM 3IEMEHTOM AOTOBOPA MOPYYEHMS,
€10 BHELLUHEIO CTOPOHOIO.

B meicTBUTENBHOCTM, OBHOKO, ANS COEAMHEHMS
NPEeACTOBUTENLCTBA, C MOPYYEHLEM, ecin oTbpocuTh
MCTOPUYECKOE OBBACHEHMS, HET HMKAKMX OCHOBAHMWH,
M  COMOCTOSITENIbHOE 3HAYEHMS MPEACTAUBMTENLCTBA,
KOK HE3dBMCMMOTO OT JOroBOPA MOPYYEHMs topuam-
4ECKOrO MHCTUTYTA, HE AOMXHO BO3OYXAATb HUKAKMX
COMHEHWMH.

MNpencToBUTENBCTBO MOXET MOKOWTLCS B TAKOW
Xe Mepe Ha [OroBOpe MOPYYeHMs, KAK M HA TPYRO-
BOM [OTOBOPE WNIM [LOrOBOPE TOBAPMLLECTBA. TAKMM
06pa3oM, B OCHOBOHWMM MPEACTABUTENBCTBA  MOTYT
NIeXAaTb PA3nMyHble [OroBopHble oTHoweHus. C apy-
roi CTOPOHbI, MOCKONbKY BO BCE 3TU AOTOBOPbLI BXO-
OMT NPEACTOBUTENLCTBO, MOCNEAHEE SBSETCS B HUX HE
HEOBXOAMMBIM, HO CIy4QMHBIM TIEMEHTOM, TAK KAK 3TH
AOTOBOPbLI MOTYT U He 0DBS3bIBATE K MPEACTABUTENBCTBY.
CamMoBONbHOE AENCTBME HEMPOLLEHHOTO MPEACTABMUTE-
N1 OT MMEHM OPYroro fMua TAKXE CNocobHO co3aaTth
BCE MOCNEACTBUS, CBA3OHHBIE C MPEACTABUTENLCTBOM,
B CNy4de MOCNEAYIOWEro OaobpeHns NpeacTasnsemMo-
ro nmua. HakoHew, NpeacTaBUTENLCTBO MOXET MMETH
W BHELOTOBOPHbLIE OCHOBAHMA (MPEACTABUTENLCTBO MO
30KOHY).

Ecnu ke npeacTaBUTENLCTBO MOXET CYLLECTBOBATDL
COBEPLUEHHO HE3ABMCMMO OT BOTOBOPHBIX OTHOLLEHMH,
MeXAy NPeACTOBASEMbIM JIMLOM M MPEACTABUTENEM, d
MPM HANMYMM TOKMX OTHOLUEHMM — BXOAMTb B COCTOB

PA3MMYHBIX JOFOBOPOB, — CTAHOBUTCS OYEBMAHOM HE3A-
BMCMMOCTb MPEACTABMUTENCTBA HE TOMBKO OT AOrOBOPA
NOPYYEHUS, HO W OT KAKOro Bbl TO HU BbINO BoOGLE 06-
A30TENCTBEHHOTO OTHOLIEHWS MEXAY MPMHLMMANOM W
NPEACTUBUTENEM.

Bot nouemy HoBebie sakoHogaTenscTea (kak fepm.
lpaxp Ynox., Lseitu. O6asar. Mpaso), ocsoboxaa-
foLMeECs NOA HAMOPOM TPEBOBAHMI PA3BUTOTO X035~
CTBA OT BAMSHUA PUMCKOM AOTMbI, BbIPOCLIEM HA NoYee
COBEPLUEHHO MHOTO 3KOHOMWYECKOTO YKNQAd, OTAENs-
0T NPABUNA O [OBPOBONLHOM, MPEACTOBUTENLCTBE OT
HOPM, PerynMpyiolmx Aorosop nopyyerus. lNepsbie
M3NaralTcs B HMX B “obLer yactn”, a rmaebl © JOrOBO-
pe MopyyeHus COBEPLIEHHO CBOBOAHbI OT NOCTAHOBIE-
HWMA O NPeaCTABMTENbCTBE.

B Hawem [paxparnckom Kogekce Takoe otpene-
HMe He nposedeHo. [lpeacTaBUTENBLCTBO BKIIOYEHO
LOrOBOPA  MOpy4YeHus M obpasyert
OT/IMYMTENbHBIN MPU3HAK 3TOro porosopd. Heckombko
0BLWMX NPABKUN O NPEACTABUTENLCTBE BblAENEHbl B 06-
wyto yactb Kogekca, HO 3TO BblgeneHMe He M3MeHsIeT
XOPAKTEPA CUCTEMbI U3NOXEHMS.

B COCTAB

VI. lutepatypa

A.BuHasep. MHCTUTYTNpeacTaBUTENbCTBA B NPOEK-
te O693.Mpasa (Bectu. Mpaea, Mockea, 1915, N2 26).
A. TopaoH. YyeHue o NMpepcTaBuUTENbCTBE B IP. MPABE
(1879 r.). Eto xe. Mpeacrasutensctso 6e3 nonHoMoums
(1893 r.) KasaHues. YueHune o npeactasutenscrae B rp.
npase (1879 r.). Hepcecos. MNonste pnobpos. npea-
cTasuTenscTaa B rp. npase (1878 r.). B. M. Cunarckui.
Pycckoe lpaxa. Mpaeo, 1. | v Il, usa. 2-ce (1917 r).
Tans. [lorosop AoBEPEHHOCTM MK NOPYYEHHMS B NPOEK-
e [p. Ynoxenus (1911 r.). L. B. LLepewuesckuit. Yuenne
o npeactasutensctee B cosp. [epm. umsunmnctuke (XK.
M. 10. 1912 r. kn. 5). Eio xe. Mpegcrasutensctso, no-
NHOMOYME M MOpPYyYeHWe B MPAKTUKE MPABMT. CeHaTa

(“Mpaso”, 1915 r.Ne N2 40 1 41).

VIL.
TeNbCTBA

Cr. 38.

JInua, neecnocobHbie MOryT cCoBepLLATL CAENKMU U
Yepe3s U3BPAHHBIX MMM MPEACTABUTENEN, 30 MUCKITIOYE-
HMEM TEX CITy4aeB, KOTAA STO 30KOHOM BOCTPELLEHO.

B cr. 38-0# Haw [p. Koga. BeipaxaeT obwee npa-
BMIIO O MPUHLMMUANBHOM MPU3HAHWKM MHCTUTYTA NpPea-
ctasutensctea.  Jonyctumocts
MMeeT, OfHOKO, CBOM npegensl. B sakoHe npeaensi 311
onpegaeneHsbl CIOBAMM: 30 UCKIIOYEHMEM TEX CIYHOEB,
KOrfa 3To 30KOHOM BocnpelueHo” . bbino 6bl Henpasuib-
HO MOHWMMATL 3TW cnosa bykeanbHo. Het sakowa (3a
nckniouernem npasuna ct. 40 I K), npsmo socnpewato-

Honyctumocte npsmMoro  npepcTasu-

npencTaBnTeENbCTBA
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LWero af1s TeX MM APYrnx cryyaeB npeacTaBUTENbCTBO.
TeM He MeHee He MOXET NoANeXaTb COMHEHMIO, YTO He
BO BCEX Cny4asx oHo Bo3moxHo. OHo HegonycTrmo B
06nacTsiX, OTMEYEHHBIX NEYATHIO JIMYHOTO XAPAKTEPA:
HeNb3s AOMYCTUTb MPEeACTABUTENBCTBA NPU 3AKITIOYEHNM
6paKa MK COCTABNEHUM 30BELLATENLHOTO PACMOPSIXKe-
Hus. Mcknioyaetcs npeacTaBuTenscTBo Takxe B obnac-
TW HELO03BONEHHbIX OENUCTBUM: €CNU KTO-HM6YJJ,b coeep-
LUXT KPOXY NO MOPYYEHMIO APYroro, TO COBEPLUMBLIMMA
npecTynieHne SBASETCS JIMYHO OTBETCTBEHHbIM, Mperno-
PYYUTPAb Xe HeceT OTBETCTBEHHOCTb HE B CMJTy OTHO-
LIEHUA NPEACTABUTENbCTBA, G NO HAYAIAM YrOSIOBHOM
OTBETCTBEHHOCTM 30 COYyYaCTHE.

VIII. Ycnoeus Hactynnenus adpdekra npes-
CTABMUTENBCTBA

Cr. 39.

Cpernku, coBeplUeHHble NPeacTABUTENEM OT UMe-
HU NPEACTABASEMOro, B NPefenax nojHOMOYMS, MMEIOT
obs3aTensHyIo cuny Ans NPeAcTaBISEMOro M NoOpPoXaa-
IOT HEMOCPEACTBEHHO /15 HErO NPABA U 0BA3AHHOCTH.

XapaktepHoit 0b6s3QHHOCTbIO MPSAMOro NPepcTa-
BUTENbCTBA ABNSETCS TO OBCTOATENLCTBO, YTO MPABA W
0653aHHOCTH, NMOPOXAAEMblE AENCTBUSIMM NPEACTABM-
Tens, MMHYsl NOCHEOHEro, BO3HMKAIOT HENOCPEnCTBEH-
HO B AWue npepctasnsemoro (npuHumnana). Takoit
3bdekT feaTenbHOCTM OGHOrO NMLA BMECTO APYroro
SBNSETC PE3yNbTAaTOM B3AUMOAEMUCTBUS ABYX YCIIOBUM.
Bo-nepBbix feicteue samectutens HOMKHO BbiTb co-
BeplueHo “oT umenn” npepcrasnsemoro. Ho atoro He-
[OCTATOMHO — [EATENbHOCTb NPEACTaBUTENS OT UMEHM
[pYroro OocCTaBanach Obl HEMPOLIEHHbIM BTOPXEHUEM
B NpaBoBylo chepy NOCNemHEero u He NPOM3BOAMNA
6bl AN NPEACTABNSEMOro NULA HUKAKMX MOCNEACTBUH,
ecnu 6bl OTCYTCTBOBANO BTOpOe Ycrnosue, 0603Ha-
4AEMOTO B JOKTPMHE WM 3AKOHOLATENbCTBAX MOHATUEM
“nonHomoune”. Cr. 39 ycrtaHasnmeaeT, B cornacum c
M3NOXEHHbIM BbILIE, YCNOBMS, NPWU KOTOPbIX AENCTBUS
npegpctasutens o6a3aTenbHbl Asi NPeLCTABISEMOTO.

a) [eicTaune oT MMeHU NPEACTABASEMOrO.

Mpepcrasutens gonxeH AeMCTBOBATL TAK, Y4TOObI
“3 camoro crnocoba ero OeicTBus SBCTBOBANO, 4TO
OTBETCTBEHHbLIM MO COBEPLUEHHON MM CAENKE ABNSETCS
HE OH, O ero npuHuunan. 1o TpeboBaHue BeIpaxaeTcs
B MOHSTUM fencTeus “oT umenn” pgpyroro. MNownsitue ato
[ANEKO He OTNIMYAETCs NPOCTOTOI M TPYAHO NOAAAeTCs
TOYHOMY OMNpeneneHuio.

Korga rosopst o ToM, uto kakoe-nnbo peicrene
NPOM3BOAMTCS OT YbEro-HUbYLAb UMEHM, TO B OBLIYHOM
CNOBOYNOTPEBNEHUM 3TO MOXET O3HAYATb AENCTBME
KOK BMECTO [pYyroro, TaK M B MHTepece Apyroro. Takoe
LWIMPOKOE 3HAYEHWE AN ONPeneneHms NPU3HAKOB Npes-
CTABMTENLCTBA HEMPUIOQHO, T. K. B YKA3GHHOM CMbICNE

LEVCTBMEM OT MMEHM APYroro ByaeT He TONbKO AesTeNb-
HOCTb MPEACTABUTENS, HO U AEATENBHOCTb KOMUCCHOHE-
pa. Mexay TeMm, MoHsATME AENCTBUSA OT UMEHM APYroro
30€Cb, AOJIKHO YCTAHOBWTb OTIIMYMTENbHBIA MPU3HAK
MMEHHO MPEACTABUTENLCTBA.

Kak, opHOKO, pacnosHaTs, UMEEM JIM Mbl [ENO B
KOKOOM ACGHHOM Cryyde AEsTENbHOCTU OBHOro mua
BMECTO APYroro C AEWCTBMEM 3AMECTUTENS OT CBOEIO
MMM OT HYXXOI0 MMEHM?

Paspewenue BOMPOCA HE MpPeacTaB-

TPYAHOCTEM KOTAA  3AMECTMTENb  BbIPAXAET
BOJIEM3bSBIIEHUE C NPSMBIM YKA3OHUEM, YTO OH LEMCTBY-
€T OT MMEHM MPEACTABSEMOrO UM NIMLA. 3AECh BAXHO
TONBKO, YTOObI HE BO3HMKANIO HUKOKUX COMHEHWI B TOM,
YTO CCbIIKO 30MECTUTENS HA MPUHLMNANG MMEET 3HaYe-
HME YKA3QAHMS HO TO, YTO B JIMLE 30MECTUTENS BCTYNAET
B COENKY NPEACTAUBMASEMOE UM JULO.

Mpumep 1. Toprosbiit areHT, 3akmO4as C KeM-
nMbo AOroBOp, 3ASBSET CBOEMY KOHTPArEHTY, YTO OH
NPEACTOBNAET ONPEAENEHHYIO PUPMY M CBOE 30sIBIEHME
noaKpennseT npeactasneHmem posepeHHoctv. MNpasa
M OBS3AHHOCTM BO3HMKAKOT HEMOCPEACTBEHHO AN
$UPMbI, T. K. AreHT BCTYNAET B AOrOBOPHOE OTHOLLEHME C
KOHTPAreHTOM “OT UMeHM” MPEACTABNSEMON UM PUPMbI.

Mpumep Il. Kommccronep BcTynaet B gorosop ¢
KOHTPAreHTOM, MPWHUMAS IMYHO HO cebsi Bce 0bs3aH-
HOCTM MO AOrOBOPY, HO CTOBS MPW 3TOM CBOErO KOHTP-
QreHTa B M3BECTHOCTb, YTO OH AEMCTBYET 30 CYET U B UH-
Tepecax onpepeneHHoi GuUpMbl. 30ecb, HECOMHEHHO,
YKA3QHWE HA NIMLO, B MHTEPECAX KOTOPOrO 3AKMIOYA-
€TCsl AOTOBOP, He MMEET 3HAYEHMUS AEMCTBUS OT MMEHM
NOCNEAHEro: CAENKA, 3aKMNOYAETC KOMUCCUOHEPOM OT
“cBoero umenn”.

PasHuua mexay ob6oMMM MpuBEAEHHBIMK  Cly-
YOSIMM COCTOWT B TOM, 4TO B MEPBOM MpUMepe coob-
LieHMe areHTa APYrol [OroBAPMBAIOLLEMCS CTOPOHE
06pa3yeT CyLWECTBEHHYIO YACTb CAENKM, O BO BTOPOM
— 6e3pasnuyHyio.

SlBnsieTcq NM CCHIKO HO 3AMEHSIEMOe JIMLO B
KOKAOM AAHHOM Cryyde CyLLECTBEHHOM MM Hecylue-
CTBEHHOM, — BOMNPOC, MOANEXAWMMA PA3PELLEHUIO HA
OCHOBAOHWMM MHAMBMOYANbHbIX OCOBEHHOCTEN KAXAOTO
otgenbHoro ¢pakra.

OrpoMHOe KOJIMYECTBO CAENOK C XOPAKTEPOM
NPEACTOBUTENLCTBA 30KMOYAETCS 6e3 mpsiMoro yka-
30HUSI CO CTOPOHBI MPEACTOBUTENS HA TO, YTO OH AEH-
CTBYET BMECTO CBOETO MPHUHLMNANA. TAKOBbI ONepaLmm,
CoBepLIdEMbIE C BAHKAMM M TOPTOBO-MPOMBILLIEHHBIMM
NPEANPUSTUAMM YEPES CIYXALWMX MOCNEAHUX. TeM He
MeHee 3TH CAENKM MPU3HAIOTCSH COBEPLUEHHBIMU OT UMe-
HU 30MEHSIEMBIX JIUL, M MPeanpUsTUiA. B aTnx cnyyasx Ha-
JIMYME NPUBHAKA AEMCTBUS OT UMEHM APYTOrO BbIBOAMTCS
13 MOMNOXeHUs NPeACTABUTENEN B NPEAnPUITUH.

3TOro
naetr
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6) MonHomoume.

[eMcTBie OQHOrO NKULA OT MMEHU APYroro npea-
CTaBnsieT cobolo NepBbIM 3TAM AN CO3AAHMS Hemo-
CPEACTBEHHOrO MEPEXOfd MpAB M OBS3AHHOCTEH,
CO3[,0BOEMbIX TOKMM AEHCTBMEM, HA JIULLO, BMECTO KOTO-
poro oHo coseplieHo. OHO co3aaeT NPEAnoChITKM Anst
Hactynneuus sbdekra npencrasmtenscrtea. Hacrynur
nmn 370T 3 deKT B AeMCTBUTENLHOCTU MM HET, 3ABUCUT
OT HANIMYHOCTH APYTOIO YCNOBUSA— “MONHOMOYMS” .

Yro takoe nonHomoume?

[eMcTBre OAHOrO NMLA, COBEPLIEHHOE OT MMEHM
ApYyroro camo no cebe, ¢ TOUKM 3PEHUS MOMOXMUTENb-
HOro MPAaBA, HecnocoBbHO YNPABOMOUMTL MK 0Bs3aTH
npeacraensemoe nmuo. [loctaroyHo, opHaKo, nposs-
JIEHMSI COTIACHS MOCNEAHErO HA AENCTBUE OT €ro MMe-
HW APYroro NMua Afs Toro, 4Tobsl TakoBOe nprobpeno
ans Hero obssarenbHyto cuny. Beskas pestenbHoCT,
BbIMOSIHAEMASI OAHMM JINLIOM BMECTO M OT MMEHW ApYro-
ro, MOXET PACCMATPMBATLCS B KAYECTBE HEMPOLIEHHO-
ro, BMELLATENBCTBA B YyXYIO MPABOBYIO CHepY NMLb JO
TEX MOP, NOKA MPEACTABASEMOE NIMLO HE COMACUTCS B
TOM MK MHOW HOPME, IBHO MM MOMYANIMBO, HA TAKYIO
AeATenbHOCTb. [103TOMY MMEHHO cornacue NPeacTaBns-
€MOTO LA HA Pe3yNbTATbl AESTENBHOCTH OT EM0 UMEHM
npeacTaBuTens obpasyeT CYLHOCTb MONHOMOYMS, KOK
06CTOATENLCTBA, C KOTOPLIM MOMOXMTENBHOE MPABO
CBSI3bIBAET HACTYNneHue 3dpdekTa NpescTaBUTENLCTBA.
MpH, TAK HA3bIBAEMOM, 30KOHHOM MPEACTOBUTENLCTBE
pOSb COMMACHS NPEACTABMSEMOTO IMLA 30MEHSET Cre-
LMONbHOE BENEHWE 30KOHQ.

IO puanueckas npupoaa NOMHOMOUMS!
OKO3bIBOETCS, TUKUM OBPA30OM, YPESBBIYAMHO MPOCTOM.
Mexpny Tem ee BbiicHeHMe COCTABASNO [O NOCNEAHETO
BPEMEHM COMbIM TPYAHbIK BOMNPOC YYEHMs O npencrta-
BMTENbCTBE. TPYAHOCTb BOMPOCA ABASANACH MPSIMbIM pe-
3y/IbTATOM PACTBOPEHMUS MHCTUTYTA MPSMOTrO MPEACcTa-
BMTENbCTBA B [AOTOBOPE MOPYYEHMUS, MMEBLLETO CBOMM
MCTOYHMKOM, KOK Mbl BUAENM, CTPAX HOPYLIEHUS OBHOTO
13 MPUHLMMNOB PUMCKOTO MPABA.

Mexpay Tem, cTOUT TONbKO BIMARETLCS B SBMEHME,
0603HaYOEMOE HO3BAHWEM “MpPsSMOE MPEACTABMTESNb-
cTBO”, 4TOBbLI AENCTBUTENLHOE COLEPXAHWE MOHSTHS
MOSHOMOUMSI OBHAPYXMITOCh BO BCEH CBOEM SICHOCTH:
MOSHOMOYME €CTb COMNACHE MPEACTABNSEMOrO NIULA HA
AEATENLHOCTb (MAW HO Pe3ynbTaT AEATENLHOCTHU) OT ero
MMEHW NPEACTABUTENS.

Yro npeacraenser coboto nonHomoume: goro-
BOP MM OQHOCTOPOHHEE BOJSIEU3bsBIEHNE?S

Kak nposeneHue cornacusi npuHUMNONG, MosiHO-
MOYME MOXET BbITEKATb M3 LOrOBOPHOTO OTHOLUEHMS
MEXAy HWM W npeacTasuTenem (nopyueHus, TpyaoBo-
ro AOroBOPA MNM TOBAPMLLECKOrO), HO, camo no cebe,
OHO [LOrOBOPOM He fIBISIETC M MOXET CYLUECTBOBATH

COBEPLUEHHO HE3OBMUCHMO OT KAKOrO 6bl TO HM Bbiro
LOTrOBOPHOrO OTHOLWEHMs. Beskuit gorosop npegnona-
raeT onpegeneHHyio obssaHHocTb. Mexay Tem, nonHo-
MOuMeE, SBASACH BBIPCKEHMEM COMMACMA MPUHLMNANG
HO AENCTBME NPEACTABMTENS, HU K 4YEMy MOCNepHero
He 0BSA3bIBOET: OHO TONMBKO COHKLMOHUPYIOT AENCTBUS
NPeacTaBMTENs, COBEPLUEHHbIE OT MMEHM, NPEACTaBs-
emoro nuua. Takas CaHKuMs MOXeT NpuaaTs obssaTens-
HYIO CMAY U COMOBOJbHBIM AEMCTBUSM HEMPOLIEHHOTO
npeacTasuTens.

Korga npuHuMnan seipaxaeTt csoe nofHOMOuMe
(cornacue) Ha NpencTABMTENBLCTBO ABHO, TO MOAHOMO-
YMe SBASETCS ero OLHOCTOPOHHWUM BONEU3BABNEHMEM.
Byayun aBCTpAKTHBIM BBIPAXEHUEM COFNACUS MPUHLM-
nana, nosHoMmoume He TpebyeT NPUHATUS CO CTOPOHDI
npeacTaeMTens M noanexut csobogHoMy pacnops-
XEHUIO MPEeACTaBASEMOro, KOTOPbIM MOXeT Nno cBoe-
MY MPOM3BONY U3MEHSATb €r0 COBEPXAHWNE M OTMEHMTH
COBEPLUEHHO.

MonHomoune He TpebyeT, OBHAKO, HeNpeMmeH-
HO BBHIPOXEHWS B GOpPME SBHOMO BONEW3LABNEHMS.
YnonHomoumsalowmit He obR3aH CKA3ATb MAM HANM-
catb: “a ynonHomouusaio Bac” uaM “ynonsHomoumeato
Takoro-to”. [lonHomMouMe MMeeTcs Ha NULO M B TOM
cnyuae, ecnu KTo-Hubyab CTABMT APYroro B TAKOE Mo-
NIOXEHME, C KOTOPLIM OBLIYHO CBA3LIBAETCS NPEACTABM-
TENbCTBO (HANP., HO3HAYAET CBOMM NPUKA3YMKOM), MK
€CNK O COMNACcKM NPEACTABSEMOro HA CAENKY NPEAcTa-
BMTENS CYAAT MO TOMY, Y4TO NOCHEAHWI COBEPLIMA PsA
OOHOPOAHBLIX CAENOK C BeaoMa npuHumnana. B takmx
CRy4asx, KOTAA HANMYME COMACUS MNPEACTABASEMOro
NULQA BLIBOAMUTCA M3 0BCTOSTENLCTB Aend, Booblle HeT
HUKAKOTO BONeusbsieneHus. Henbas nostomy yteepx-
AATh, Y4TO NOAHOMOYME BCErAA U HEMPEMEHHO SBASETCS
OOHOCTOPOHHUM BONEU3bABIEHUEM.

KoMy ponxHo 6biTb aapecoBaHo nosiHomoune?

B Ttex cnyuasx, korma © HAAMYMM MNOAHOMO-
4us cymsaT no obbekTMBHOM ObBCTOHOBKE (TaK HAS.
KOHKMIOAEHTHbIM akTaM), Booblie He MOXeT BbiTh W
peun o6 agpecate nonHomoums. B cnyuyasx xe seHoro
BLIDOXKEHMS BONEU3bABNEHUS O MOAHOMOYMM TAKOBOE
TAKXE HE BOMKHO 06A3aTeNnbHO MMETh OnpeneneHHoe
Hanpaenerue. Kak abcTpakTHOE BEIpaXeHMe cornacus
HO OeATenbHOCTh NPEACTABUTENS, MONHOMOYUE MOXET
6bITh ALPECOBAHO KAK NPEACTABUTENIO, TAK M TPETLEMY
nnuy. Kpome Toro o nonHOMoumm MoxeT BbiTh U3BECTHO
13 0b6bSBNEHMS NPELCTABNSEMOrO nvua, onybnmMkoBaH-
HOro Bo Bceobluee CBEAEHNE UMK M3 3ASBIIEHMS, NOAaA-
BOEMOTO MM B yupexaeHue (Hanp. B cya).

MoOMeHT BbIpaXeHUs MNPEencTaBASEMBbIM JIULOM
COMNACUA HO LEeATEeNbHOCTh NPEAcTaBMUTENs He MMmeeT
sHaueHus. OBbIYHO MOMHOMOYME NpealecTByeT pes-
TenbHocTH npepactasutens. OpHAKo, ecnu kTo-HUOYAb
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COBepLUaeT CAeNKY OT MMEHW LPYroro C HapylleHWeM
npenesios NOAHOMOYMS MM COBEPLUEHHO He MMes Ta-
KOBOrO, TO MPEeACTAB/ISEMOE JIMLO He JIMLLIEHO MNPaBd
nocnenyrowmm o,u,o6peH|4eM LEeNCTBMI NpeacTaBMTens
BO3MECTUTb OTCYTCTBME MIIM HEQOCTATOYHOCTb MOJHO-
mouus. MNocnegytowee opobperune, aBAAsSCb MO CyLue-
CTBY BbIPOXEHMEM COMACKS MNPEACTABASEMOro NULA
HQ pe3ynbTaT AesTeNbHOCTU NPEACTABUTENS, €CTb TO Xe
NMONHOMOYME, TONBKO BbIPAXEHHOE NOCIE COBEpPLUEHMS
npeancrasuTenem 4enCTBMIM OT UMEHM JpPYroro.

M3 un3noxeHHOro cnegyet, 4TO MOSIHOMOYME
HM B KOEM CIlly4de He JONMXKHO BbiTb CMELMBAEMO C
LOrOBOPHbIM OTHOLUEHMEM MEXAY MNPEeACTUBSEMbIM
NMLOM u npepctasutenem. Besakumit gorosop o npeacra-
BUTENbCTBE Npeanonaraet 0693aHHOCTb NPeaCTABUTENS
K LEWCTBUIO OT MMeHM KoHTpareHTa. [NonHomoune xe
MOXET CYLLEeCTBOBATb HE3ABUCMMO OT JOrOBOPHOM 06-
A3AHHOCTM U HU K YeMY He 0BsA3bIBATL.

Mpumep . Ynen Konnerun 3awmtHukos, nony-
YOIOLWMIM OT CBOEro [OBEPMUTENS [LOBEPEHHOCTb HA Be-
LleHMe BCEX €ro YrosIoBHbIX M MPOXAAHCKMX Oen, He sB-
naeTcs OBbS3aHHBIM K BEAEHMIO TAKOBbLIX BHE MPUHSATHSA
HO cebs 0bA3aTENLCTBA K BEAEHMIO OMNPEneneHHOro
[ena unm Bcex Aen KIMeHTa no ocobomy LOroBOPHOMY
COrNALEHMUIO.

Mpumep Il. Nuuo, otnpasnsioweecs M3 Mockssl
B Opeccy 3anacoeTcs NONHOMOYMEM CBOEro OTUd HA
30K/IOYEHWE OT €0 UMEHM 30MMA Y €ro OAECCKOro Kiu-
eHTa Ha cnyyait, ecnu B Opecce okaxeTtcs HOBOBHOCTL
B AEHeXHbIX cpefcTBax. Beinaya goBepeHHOCTH B 3TOM
cnyyae, He cospdeT AJi YNOJHOMOYEHHOTO HWUKAKOWM
0bs3aHHOCTH.

[TonHomMoume BXOAMTb  COCTOBHbIM
SNleMEHTOM B  [OrOBOPHOE  OTHOLWIEHWE  MeXay
NPEACTABAsSIEMbIM  NIMLOM W npeacTasutenem. Ecnu
NPeAcTaBUTENLCTBO OBYCNOBAEHO LOTOBOPOM Mopyuye-
HUS UK TPYAOBLIM JOTOBOPOM, TO MOSIHOMOYME BXOAMT
B COCTAB 3TWX Aoroeopos. [lonHoMoume, ogHako, 1 B
3TMX CRy4asXx He TepsieT CBOEN CAMOCTOSTESIbHOCTM.
Cornacue npencTtaBnseMoro AMuA Ans CBOEro BO3-
HUKHOBEHMS U NPEKPALLEHUS, O TAKXE AN CBOEM Oeu-
CTBUTENBHOCTU TPEBYET HAMMYMS YCNOBMIt COBEPLUEHHO
OT/IMYHBIX OT TEX, KOTOPbIE YCTAHOBJIEHbI [if15 LOFTOBOPOB.
MNpepaensl NOMHOMOUMS TAKXE HE COBMOAAIOT HEMPEMEH-
HO C Npenenamu obsi3aHHOCTEN M NPAB NPeACTABUTENS
no Jorosopy ero ¢ npuHumnanom. Cambie [OroBopsl, €
KOTOPbIMK CBS3bIBAETCS NMPEACTABUTENBCTBO, HE TEPSIOT
CBOErO CMbICNA U 3HAYEHMS U MPU OTCYTCTBMU B HUX NPU-
3HOKQ MPEeACTABMTENbLCTBA. [1pM TAKMX yCnosusax sicHo,
YTO NPU PA3pPELLEHMM BONPOCOB U CMOPOB, BO3HUKAIO-
WMX HO MOYBE NPEACTUBUTENLCTBA HEOBXOAMMO CTPO-
ro pasfnMyaTh NMOAHOMOYME U [OrOBOPHOE OTHOLUEHWUE
MexXay SIMLOM, OCIOWMM NMOSTHOMOYME M MOJYHTIOLLMM

MOXeT

Takosoe. Cyapba yKasaHHOro LOroBOPHOTO OTHOLLEHMS
HE OmMpefensieT HEMPEMEHHO TAKOM Xe CyAbbbl nosnHo-
MOuMs: MOCreaHee MOXET BbiTb AENCTBUTENBHBIM M NPH
NPM3HAHWK BOTOBOPA MEXAY NPEACTABISEMbIM W NPEa-
CTABUTENEM HEAEMCTBUTENBHBIM, OHO MOXET COXPAHMT
CBOIO CHIY M MO NPEKPALLEHMU STOTO JOrOBOPA.

Mpumep I. Kro-nnbo HAHMMaET cryxawero M
BbIOAET MOCNEAHEMY AOBEpeHHOCTb. Bnocnenctsuu
TPYAOBOW AOrOBOP, 3CKMOYEHHbIM MEXAY HOHSATHIM M
HOHMMATENEM MPU3HOETCS HEAEMCTBUTENbHBIM, HO Y
ObIBLLIETO CIYXALETO HA PYKAX OCTOETCS [OBEPEH-
HocTb. [TonHOMOYME B STOM CNy4YdE COXPAHSET CBOIO
CHUNY B OTHOLIEHMM TPETbUX JWL, C KOTOPbIMM ByayT
COBEpLUEHbI CAENKM HO OCHOBAHMM AOBEPEHHOCTM.

Mpumep Il. Apsokaty nopyuaetcs BefeHue
onpegeneHHoro cynebHoro npouecca u eeigaetcs ob-
was cynebHas posepeHHocTb. OKoHYaHME npouecca
NPEeKPALLOET AeMCTBUE AOTOBOPA, MEXAY AOBEPUTENEM
1 MOBEPEHHbBIM, HO [LOBEPEHHOCTb MPOAOIKAET COXPA-
HSITb CBOIO CUIY, JoKone He BygeT oTobpaHa posepuTe-
NeM UK He ByAeT OTMEHEHA B NPESYyCMOTPEHHOM 30-
KOHOM MOpsaKe.

8) MNpeaensl nonHomoums.

[lercTBUA NPEnCTaBUTENS OT UMEHM MPHMHLMNANA
MMeloT 0693aTENbHYIO CUITY ANt TOCHEAHErO M MOPOX-
LQIOT HEMOCPEACTBEHHO NS HEMO NPABA M OBS3aHHOC-
TM, ECNIK OHM COBEPLUEHBI ‘B Npefenax noaHomoums” .
DTO yCnoBMe CTABWT HAC NEPeS, BOMPOCOM O TOM, YEM
onpegensiotcs npefens nonHomoums. OTeeT Ha 3TOT
BOMPOC HOXOAMTCS B 30BUCUMOCTM OT TOTO, YTO NIEXMT B
ocHose nosnHomoums. [pu onpeaenenunn npepenos ob-
S30TE€NbHOCTU AEWCTBMM, HAMP., OMEKYyHA, YMNOJIHOMO-
YEHHOTO HA MPEACTOBUTENBCTBO B CMITY 3AKOHA, TONbKO
COAEPXAHME NPABKNA 3AKOHA SBAISIETCS PELIAIOLLMM A
YCTQHOBNEHUS STUX npedenos. B cnyvasx pnobposornb-
HOTO MPEACTABMUTENBCTBA NPEAEbl MOTHOMOUMS ONpPea-
eNA0TCS MO MPSMO BbIPAKEHHOMY MM NMPEANONArdemMo-
My cornacuio npuHumnana. CylecTtsyet, BIpoyeM, psa
CNy4QEB, B KOTOPbIX MPEAENbI MONTHOMOYMUS YCTAHABIIU-
BAIOTCS HE TOJbKO COMACMEM MPEACTABASEMOrO NMLUQ,
HO M 30KOHOM. TOKOE MONOXEHWE BO MHOTMX 3AKOHO-
AATEeNbCTBAX 3AHUMAET KOPAbenbmK (KanuTaH cyaHa).
B cnyuasix TOKOro CMeWAHHOrO MPEACTABMUTENLCTBA
HEOBXOAMMO PA3NUYATE TO, YTO NOASIEXMUT CBOBOAHOMY
YCTQHOBJIEHMIO CO CTOPOHbI MPEACTABASEMBIX MWL, OT
TOrO, YTO MPEAYCTAHOBEHO 30KOHOM, PYKOBOACTBY-
ICb B OTHOLUEHWW MEPBOrO MPUBMUAAMKU UCTONKOBAHMS
BOJIEM3bSBIIEHUM, O B OTHOLLEHWM NOCIEAHErO — COAEP-
XQAHWEM COOTBETCTBEHHbIX MPABMI 3AKOHQ.

MonHomouus 30KOHHOTO npeacTaBuTens
BBITEKQIOT U3 TEX LieNei, Ans AOCTUXEHUS KOMUX yCTa-
HOBNEHO MNpPeacTaBMTENbCTBO. Hanmp., onekyH Hag
MONoNeTHUM MK ayleBHo-6onbHbIM 0BnagaeT Becs-
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MO GOMbLION CAMOCTOATENBHOCTLIO B YNPABIEHUM
MMYLLLECTBOM MOJOMEYHbIX.

MonHomoumsi  BOBPOBONLHOTO  MPEACTABUTENS
ONpeaensioTcs COAEPXAHMEM BONEU3bSBNEHMUS Npes-
CTABNSIEMOrO fIULA, €ClM TAKOBOE BHIPAXEHO iBHO. B
MPOTMBHOM Cily4de O MPEeAenax NOIHOMOUHS CyasiT Mo
obcTosTenscteam Aena. [pu 3Tom Te Xe MOMEHTBI, Ha
OCHOBQHMM KOTOPbIX 3AKIIOHAIOT O HANUYUK NONHOMO-
48, CYXAT W 151 YCTAHOBNIEHWS €70 NPELENOB.

(MoapobHee 06 5TOM HWXe—B PA3BICHEHMSIX K
ct. 269 Ip. K\)

r) OtcyTcTBIME NOPOKOB BONEU3bIBAEHMS.

Caenka, 3aKI04eHHAs NPECTABUTENEM, AOMKHA
AN CO3AAHMS NOCNEACTBMM MPEACTABUTENLCTBA BbiTh
cBO6OAHOM OT NOPOKOB, MOPAXAOWMX AENCTBUTENb-
HOCTb BONeU3bsBNeHUs (3a6nyxaeHns, obMaHa, yrpo3
nT.n.). BosHukaer Bonpoc, ubsi BONS 4ONXHA BbITb Npu-
HSTQ BO BHAMAHWE MpPM yyeTe TAKMX, MOPOKOB: Npes-
CTABMTENS M UK e npeacTasnsemoro amua. C Touku
3pEHMs OTBEPrHYTbIX HbIHE HAYKOIO BOJIEBLIX TEOPMIt
CUMTATBCS HAAO UCKIIIOYUTENBHO C BOMEIO NPMHLMNANG,
€CIIM CYUTATb €ro PAKTUHECKMM KOHTPATEHTOM B CAen-
K€, 3aKIIOYEHHOM NPEACTABUTENEM, UITU UCKIIIOYUTE b-
HO C JINYHOCTBIO NMPEACTABMUTENS, €CNIU PACCMATPUBATL
nocnegHelo, Kak eaMHCTBEHHO AeicTayiowero. [pasy
MPUXOAMTCS CYATATBCS, OLHOKO, HE C BHYTPEHHWUMM
MCMXONOTMYECKUMM MPOLECCAMM, O C MOBEAEHMEM
noaen obHapyxwmeaiolwmmcs Bo BHe. [pu npeacrasu-
TenbcTBe GNUXANLWKMM 0OBPA3OM NPOSBASETCS AesTENb-
HOCTb MPEACTABUTENS U MOTOMY €ro JIMYHbIE KAYeCTBA
(ero 3HaHMe unu HesHaHus 3a6nyxaeHne u np.) npe-
XAe BCEro AOMXHbl BbiTb MPUHATH BO BHMMaHKMe. Ho
3TO HE 3HAYWT, YTO 3CKITIOYEHHAS MM CAENKA sBnseT-
Cl UCKIIOYNUTENbHBIM MPOAYKTOM €70 BONEM3bSIBIEHMS
HQ CAeNKy BAWSIET M BOMS NPMHUMNANA, obHapyXuBa-
IOLLAsCS KOK M3 COBEPXAHUS MOPYYEHUS WMAK MOSHO-
MOUMSI, TOK U M3 KOHKITIOAEHTHbIX ¢pakToB. [MosTomy B
CO3QHMM CAENKM MOXET MPOSIBUTLCS pacnpepenerne
BOJIM NPEACTABUTENS M NPEACTABASEMOrO ML, O eCAK
3TO TAK, TO M KAYECTBA NMOCNEAHEN, HE BCETAA MOTyT
6biTb GespasnuuHbl. Ecnu npepctaeutens, He nowsis
nopyuehus, 6naropaps psgy 3a6ayxaeHui, B KOHUA
KOHLLOB MPMBEAET [eN0 K Pe3ynbTaTy, COMMACHOMY C
OBHAPYXMBAIOLWMMCS BO BHELIHMX OOCTOSTENLCTBAX
AENCTBUTENbHBIM COLEPXAHUEM NOPYUEHUS], TO CAENKY
NPEeACTaBUTENs €ABA M NMPABMILHO ByaeT npu3HaTh
oCnopumoit. B cuny 1snoxeHHoro Henbas cornacmTbes
CO CMLIKOM KATErOPUYECKM BbIPAXKEHHBIM yTBEPXAE-
Huem A. Toixbapra, 4To “AENCTBUTENBHOCTL CAENKM
0bCyXAaeTcs C TOYKM 3peHus [eecnocobHOCTH, co-
3HATENbHOCTH, OWWBKM NPEACTABMTENS, O He npen-
crasnsemoro” (Xossiicts, Mpaeo, 2 u3p. ctp. 55).

IX. OrpaHuyeHne npasmna o AONYCTUMOCTH
NpeacTaBUTENLCTBA: CAENKA NPeacTaBmMTens ¢ ca-
MMM coboto:

Cr. 40.

[pepcrasutens He MOXeT COBEpPLUWTL CAENKM OT
MMEHU NPEeaCTABSEMOro HU B OTHOLWEHWK cebs (npen-
CTOBMTENS) NIMYHO, HM B OTHOLIEHWM TPETLErO NMUQ,
NpPeAcTaBUTENIEM KOErO OH OfHOBPEMEHHO SIBSETCS.

Hacrosiee npasuno npeacraenser coboto npsimo
YKCO3QHHBIM B 30KOHE CIy4YaM HefonyleHWs MpsMoro
npeacrasutenscted. OCHOBAOHME OrpaHMYeHMs, yCTa-
HOBJIEHHOrO B 3TOM MPABMIE, YCMATPMBAIOT MHOTAA B
JIOTUYECKON HEBO3MOXHOCTM “pPO3ABOEHMS JIMYHOCTH
NPeacTaBUTENS: OH He MOXET COBEpPLUATb CAENKM OT
MMEHW MPEenCTABNSEMOro HWU C CaMMM coboto, HU OT
MMEHM TPETbero nuLa, NPeAcTAaBUTENIEM KOTOPOrO OH
Takxe ssnsetca” (A. Tonx6apr. Tam xe). B stom yteepx-
OEeHUM KpOeTcs HepopasymeHue. 3akmioYeHue Aoro-
BOPA C COMMM cOBOIO, KOHEYHO, SBASETCS NIOTMYECKOM
BeccMbiCivLei, TOK KaK MOHSTHE LOrOBOPA NPeAnona-
raeT cornaiieHue AByx cTopoH. Ho To, uto HassiBatoT
COENKOM NPEACTABUTENS C CAMUM CODOIO, NPEACTABAAET
coboto He LOroBoOp, A OAHOCTOPOHHMIA AKT NPEACTABU-
Tens. [osatoMy coobpaxeHus 0 NorMyeckoi HeBO3MOX-
HOCTU TAKOM cienki BbloT MMMO Lenu. [encTBruTtenbHoe
OCHOBOHME 3AMPEeLLEHNS 30KOHOM CAENOK NMPeAcTaBu-
TEens C CaMMM COBOIO 3AKMIOYAETC B XENAHWM 30KO-
HOAATENS 3ALMTUTL MPEACTABASIEMBIX JIML, OT Yrpo3bl,
CO300BAEMO OBHAPYXMBAIOWENCS B TAOKMX CAENKAX
KONNU3MI MHTEPECOB, B BMAY KPAMHEW TPYAHOCTM Ao-
BPOCOBECTHOrO B3BELIMBAHMSA ORHUM U TEM Xe JULOM
MPOTMBOMONOXHbBIX MHTEPECOB MPMU 3AKIOYEHMUM CAEN-
kn” (A. Toix6apr).

KakoBbl, ofHOKO, NOCNEACTBMS HAPYLUEHMS Mpa-
Buna c1.40: NoanexuT nu caenka npusHaHmio abconioT-
HO HEeLENCTBUTENBHOM UITU Xe TONIbKO OCNIOPUMONE

Mpasuno cr. 40 yCTAHOBNEHO WCKMIOYUTENBHO B
MHTEpPEeCcax OrpaXaeHus NpeacTassemsix nuu,. [ostomy
1 OMOPOYEHME CAENKM NPEACTABUTENS C COMUM coboto
LOMXHO BbITb NPEROCTABNEHO UHULMATHBE NMPELCTABS-
emoro. MuTepectl rocynapctsa He TpebytoT NpU3HaHKs
TOKOM CAENKM HUYTOXHOM BO YTO Obl TO HU CTANO.

M3 Toro obcToaTenscTBa, YTO 3anpeLueHne cae-
NIOK MpefcTaBuTens ¢ camu coboto npecnegyeT Lenm
3ALMTBI UCKITIOUMTENBHO NPEACTABASEMbIX UM JIULL, Cre-
AyeT caenatb BblBOA, YTO NMPEACTABiseMoe ULO B Npd-
BE MOCNEAyIoWMM onobpeHnemM npmuaaTb TAKMM CAEN-
Kam obsi3aTensHyio cuny.

HonyctrMo nu npeaBapuTensHoe NONTHOMOYME CO
CTOPOHbI MPEACTABNIIEMOro HA 3AK/IOYEHWe NpencTa-
BMTENEM CAENKM C CaMM coboto?
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A. Toixbapr goet Ha 3ToT BOMpoC OTBET Hesy-
CNOBHO OTPULATENbHBIA HE MOTUBMPYS, BIPOYEM, CBOE-
ro BLIBOAA HUYEM, KPOME CChIIKU HA BbILLIEYTOMSIHYTYIO
konnnamio MHtepecos. OnacHocTb ywepba ans npea-
CTABSIEMOrO, OAHAKO, COBEPLUEHHO He TpebyeT TaKoM
cTporoctu B npumeHenunn npasuna ct. 40. Ecnu npea-
CTABSIEMOE NIMLIO MOXET O3[O0POBUTL AEMCTBME MPEa-
CTABWTENS, COBEPLUEHHOE BOMPEKM 3TOMY MPABUAY,
NOCNEAYIOWMM BbIPAXKEHUEM CBOETO COMIACHS HA TAKO-
BOE, TO HET OCHOBOHMS OTPWLATE MPABO MPUHLMIANG
M HO MPEABAPUTENLHOE BbIPAXEHME CBOErO COMMACHS.
Xenaxue wn3berHyTs KOMNM3MM MHTepecos Tpebyer
TONBKO, 4TOBLI CNOCOD BLIPAXEHMS YMONHOMOYMS HE
BbI3bIBAS HMKOKMX COMHEHMM B TOM, YTO MPeEAcCTaBse-
MOE NIULO COMMALIANoCh MMEHHO HA TO AEMCTBUE NpPesd-
CTABWTENS, O KOTOPOM MAET crop. [oaTomy HefonycTH-
MO BBIPOXKEHME MOHOMOYMS HO CAENKM NPEACTABUTENS
C COMMM CODBOIO B OBLMX BHIPAXEHUAX M, HOOBOPOT,
BMOJIHE AOMYCTUMO NOSTHOMOYME HA YYMHEHME NPEACTa-
BMTENIEM 304ETA ONPEAENEHHBIX ETO JINYHBIX MPETEH3MHI
K NPeACTaBnseMoMy M T. . ([epmaHckoe 3akoHoaaTeNb-

CTBO MPSIMO AOMYCKAET NPEABAPUTENLHOE MOTHOMOYME
HQ CAENKM NPeacTaBuTens ¢ CaMmmum coboio).

Bo3MOXHBIMK 1 BOMYCTUMBIMK CIERYET MPU3HATL M
TAKME COAENKM NPEACTOBUTENS C COMMM COBOIO, B KOTOPbIX
MCKIIO YOETCS TA KOJIU3MS MHTEPECOB, HA KOTOPOM Mo-
KOWTCS 3anpeLueHne Takmx caenok. Ecnu npepcrasurens
MMEET B CBOEM; PACTIOPSIKEHNM SEHEXHbIE CYMMbI OBHOTO
13 CBOMX [OBEPUTENEN U BEKCENbHOE 0BA3ATENBCTBO €ro
Xe, BbIAOHHOE HA, MMsi APYroro u3 CBOTX AOBEPMUTENEN,
TO OH B MPABE MO HACTYNEHUM CPOKA 06A3ATENBLCTB NPO-
M3BECTM MOKPbITUE AOMTA HOXOASLUMMCS Y HErO AEHLIAMM
pomxHuka. Kaccup Teatpa HECOMHEHHO MMEET MpaBo
np1obpectn y camoro cebs bunet Ha cnekTakib. Jlnuo,
YNOSHOMOYEHHOE HA MPOACXY TOBAPA 30 ONPEAeneH-
HYIO LEHY W MOJSyYMBLUEE MOPYYEHWE APYroro fuud Ha
MOKYMKY TAKOTO e TOBAPA M 30 TAKYIO € LieHY, Heco-
MHeHHO, B nMpase npuobpecTu ToBap y camoro cebs, 3a
HanMuHbIM pacyer. [puBeaeHHbIe MPUMEpPBI MOKA3BIBALOT,
40 Npaswuno ct. 40 He MOXET MPUMEHSTLCS B BYKBANBHOM
€r0 BbIPAXEHMM M UYTO MPOKTHMKE MPMAETCH YCTAOHOBMWTH
NPeAenbl Ero NPUMEHEHMS.
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